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THE  ECONOMIC  GROWTH  AND  REGULATORY 

PAPERWORK  REDUCTION  ACT— S.  650 

TUESDAY,  MAY  2,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Subcommittee  on  Financial  Institutions  and 
Regulatory  Relief, 

Washington,  DC. 

The  Subcommittee  met  at  10  a.m.  in  room  SH-216  of  the  Hart 
Senate  Office  Building,  Senator  Richard  C.  Shelby  (Chairman  of 
the  Subcommittee)  presiding. 

OPENING  STATEMENT  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  The  Subcommittee  will  come  to  order. 

The  hour  of  10  o'clock  is  here.  Since  regulatory  relief  seems  to 
be  the  catch  phrase  for  just  about  every  piece  of  legislation  moving 
through  the  Congress  these  days,  it  would  appear  that  Senator 
Mack  and  I  may  have  been  ahead  of  the  curve  a  little  bit  in  seeking 
regulatory  relief  legislation  over  the  past  couple  of  years.  Nonethe- 

less, I  think  it's  clear  that  we  may  finally  have  the  chance  to  pass 
meaningful  regulatory  burden  relief  for  the  banking  industry. 

S.  650,  The  Economic  Growth  and  Regulatory  Paperwork  Reduc- 
tion Act,  marks  the  third  generation  of  regulatory  relief  legislation 

introduced  by  Senator  Mack  and  myself.  We  are  also  pleased  to  be 
joined  by  Senator  Bryan,  who  is  the  Ranking  Democrat  on  this 

Committee,  as  original  cosponsor  of  this  legislation.  I'm  pleased 
that  today's  hearing  will  finally  give  us  a  chance  to  discuss  the 
merits  of  our  proposals,  as  well  as  learn  of  other  areas  where  addi- 

tional regulatory  relief  may  be  merited. 
While  we  have  been  successful  in  the  past  in  getting  some  regu- 

latory relief  for  financial  institutions,  our  effort  has  always  fallen 
short  of  achieving  the  kind  of  reform  the  banking  industry  truly 
needed,  and  the  kind  of  reform  contemplated  in  the  bill  before  the 
Subcommittee  today. 

Excessive  and  unnecessary  regulatory  burdens  on  our  financial 
institutions  increase  the  cost  of  credit  to  the  consumer  and  hamper 
credit  availability.  This  is  particularly  so  for  small  institutions  that 
are  not  able  to  spread  the  cost  of  these  burdens  or  expend  signifi- 

cant resources  on  compliance  the  way  large  institutions  can. 
S.  650  targets  laws  and  regulations  that  impose  regulatory  bur- 

dens that  are  extraneous  to  safety  and  soundness  concerns,  and  act 
to  restrict,  rather  than  promote  credit  availability. 
We  attempt  here  to  ease  the  burden  on  financial  institutions  by 

cutting    duplicative    or    unnecessary    reporting    requirements,    by 

(1) 



eliminating  excessive  compliance  costs,  and  by  eliminating  laws 
that  no  longer  make  sense  and  cost  the  industry  millions  without 
any  corresponding  benefits  to  either  consumers  or  to  the  health 
and  safety  of  the  banking  system. 
Consumer  protection  laws  should  do  just  that.  Laws  like  the 

Truth-in-Lending  Act  and  the  Truth-in-Savings  Act  have  become  so 
complex  that  the  actual  benefits  these  laws  confer  on  consumers 
are  highly  questionable.  While  the  benefits  are  questionable,  the 
costs  are  not.  The  cost  of  financial  institutions  are  significant  and, 
again,  as  with  any  overly  burdensome  law,  these  costs  have  the 
biggest  negative  impact  on  the  small  community  bank  in  the  Unit- 

ed States. 

Like  last  year's  bill,  S.  650  also  seeks  to  reduce  some  of  the  bur- 
dens imposed  on  financial  institutions  by  the  Community  Reinvest- 
ment Act.  While  I  recognize  the  efforts  of  the  Clinton  Administra- 

tion and  the  regulators  to  formulate  less  burdensome  CRA  regula- 
tions, I  still  believe  that  more  relief  is  warranted,  again  particu- 

larly for  smaller  institutions. 
The  small  community  bank,  by  its  very  nature,  must  meet  the 

credit  needs  of  its  community  if  it  is  to  survive.  CRA  represents  a 
dead  weight  loss  that  only  eats  up  valuable  resources  that  could 
otherwise  be  spent  on  loans  to  the  community. 

Additionally,  CRA  continues  to  be  viewed  as  all  stick  and  no  car- 
rot by  financial  institutions.  Even  though  they  expend  significant 

resources  to  adequately  comply  with  the  law,  they  are  susceptible 
to  protests  that  promote  meritless  delay  and  result  in  extorsive 
practices. 

Legitimate  community  investment  should  be  encouraged  but  not 
extorted.  Financial  institutions  are  in  the  business  of  making 
loans,  of  providing  credit  that  fuels  personal  financial  business  and 
economic  growth  in  this  country.  However,  I  believe  we  should  not 
allow  our  financial  institutions  to  be  used  as  a  conduit  for  social 
spending  that  Congress  lacks  the  will  or  the  ability  to  appropriate 
directly. 

S.  650  is  a  large,  comprehensive  bill.  It  contains  many  provisions 
that  are  universally  supported,  others  that  are  more  contentious 
and  are  flatly  opposed.  Regardless  of  the  position  taken,  I  want  to 

thank  today's  witnesses  and  their  staffs  from  the  start,  for  the  ex- 
ceptional cooperation  and  assistance  that  we  have  received  in  ana- 

lyzing this  legislation.  Your  comments  have  been  thoughtful  and 
insightful,  especially  on  those  provisions  in  our  bill  with  which  you 
agree  and  we  look  forward  to  continuing  to  work  together  with  you 
to  pass  meaningful  relief  for  our  financial  institutions. 

Senator  Bond. 

OPENING  STATEMENT  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman,  for  holding 
the  hearing.  I  want  to  commend  and  congratulate  you  and  Senator 
Mack  on  introducing  this  measure.  I  express  my  thanks,  as  well, 
to  the  distinguished  panel,  coming  here  to  talk  with  us  today  about 
this  very  important  issue. 

We  have  a  broad  range  of  banking  regulators,  and  I'm  sure  that 
we  can  learn  a  lot  from  your  collective  wisdom.  I  look  forward  to 
hearing  and  reviewing  the  testimony. 



Mr.  Chairman,  as  co-chairman  of  the  Senate  Regulatory  Relief 

Task  Force,  I'm  particularly  interested  in  relieving  unnecessary 
and  excessive  regulatory  burdens  on  our  Nation's  businesses. 
We  all  recognize  that  regulations  are  necessary.  We  specifically 

pass  laws  in  Congress  asking  that  regulations  be  issued,  but  we 
need  to  make  sure  that  those  regulations  are  appropriate,  not  ex- 

cessive, and  achieve  the  goals  for  which  they  were  intended.  I  be- 
lieve that  we  have  before  us  a  good  outline  for  streamlining  some 

of  the  burdensome  rules  and  lifting  some  of  the  burdens.  The  cost, 
as  has  been  indicated,  of  regulatory  compliance  is  outstanding.  The 
Federal  Financial  Institutions  Examination  Board  estimates  that 

the  industry's  annual  compliance  costs  exceed  $17.5  billion  and  all 
of  us,  not  just  bankers  or  businesses,  have  to  pay  the  price  in  terms 
of  lost  opportunities  and  wasted  assets. 

I  am  told  that  if  only  28  percent  of  the  resources  now  allocated 
to  regulatory  compliance  were  redirected  to  bank  capital,  banks 
could  support  an  additional  $20  to  $30  billion  of  additional  lending 
each  year,  enabling  more  people  to  purchase  homes  and  enabling 
more  businesses  to  secure  the  assistance  they  need  to  create  jobs. 

I  think  we  have  a  good  foundation  in  S.  650  from  which  to 
streamline  bank  reporting  and  compliance  procedures.  The  legisla- 

tion addresses  both  the  CRA  and  Truth-in-Lending,  which  were 
cited  by  our  Senate  Regulatory  Relief  Task  Force  as  being  among 

the  Nation's  top  ten  regulatory  burdens  in  terms  of  headaches 
caused  to  the  people  we  serve.  I  look  forward  to  hearing  your  pro- 

fessional views  on  the  issue.  I'm  very  much  interested,  also,  in  the 
assessment  of  the  CRA  provisions  of  S.  650  as  compared  to  the  new 
CRA  regulations. 

I  believe  that  the  CRA  has  good  purposes.  I  think  it  has  had 
some  favorable  impacts,  but  I  believe  all  sides  agree  that  it  creates 
mountains  of  paperwork  which  do  nothing  but  kill  forests.  Some- 

how, we  have  to  be  sure  that  we  are  achieving  the  results  for  which 
that  legislation  was  intended.  While  I  do  not  support  eliminating 
CRA  by  any  stretch  of  the  imagination,  I  would  like  to  see  lending 
go  forward  in  areas  where  it  can  do  the  most  good,  be  profitable 
and  productive,  and  also  not  consume  unnecessary  resources,  waste 
time,  or  waste  a  lot  of  effort  in  terms  of  filling  out  reports. 

In  conclusion,  Mr.  Chairman,  I  believe  that  we  have  to  end  the 
cycle  of  mounting  regulation  and  stop  the  inefficiency,  redundancy, 
overlap  and  common  contradiction  in  laws  that  govern  the  banking 

industry.  Having  said  that,  I  realize  it's  a  lot  easier  to  say  than  it 
is  to  do,  and  that's  what  we  have  this  panel  here  to  help  us  do 
today. 

I  thank  you  again,  Mr.  Chairman,  for  calling  the  hearing. 
Senator  Shelby.  Thank  you.  Senator  Bond. 
Senator  Mack. 

OPENING  STATEMENT  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  I,  too,  want  to  commend  you  and  Senator  Bryan 
for  holding  these  hearings  on  S.  650.  This  has  been  an  important 
issue  to  me  since  I  first  came  to  the  Congress.  In  fact,  one  of  the 
reasons  that  I  ran  for  Congress  was  my  concern  over  how  much  the 
Federal  Government  was  intruding  on  decisions  that  should  be  left 
to  a  free  market. 



Current  regulations  are  so  complex  that  reasonable  people  can, 
and  often  do,  disagree  on  their  meaning.  Even  small,  honest  mis- 

takes can  lead  to  endless  litigation,  catastrophic  damages  to  busi- 
nesses and  consumers.  Flexibility  and  creativity  are  stifled  and 

consumers  are  left  with  a  higher  cost  and  fewer  choices. 

We  have  forced  our  Nation's  financial  institutions  to  focus  on 
complying  with  regulations  instead  of  serving  their  customers. 

I  might  just  make  a  point.  Some  people  might  say,  "well,  you 
know,  that's  a  statement  that's  poetical  rhetoric."  I  will  tell  you,  I 
think  there  is  a  significant  difference  between  the  larger  financial 
institutions  in  the  country  that  have  the  resources  to  handle  the 

regulations  that  have  been  passed,  and  the  burden  that  it's  placed on  smaller  financial  institutions  around  the  country. 
Again,  having  served  in  banking  for  16  years,  5  of  those  as  presi- 

dent of  a  small  bank  in  Southwest  Florida,  I  can  tell  you,  as  the 
chief  executive  officer  of  the  institution,  my  time  was  consumed  by 
these  regulations  and  having  to  respond  to  them  because  of  the 
fear  of  what  the  impact  could  be  if  we  did  not  do  what  was  directed 
to  us,  and  the  potential  cost  it  could  be  to  the  shareholders  of  the 
institution. 

As  I  indicated,  when  I  first  started  working  in  the  banking  busi- 
ness almost  30  years  ago,  95  percent  of  my  time  was  spent  develop- 

ing a  customer  base  by  providing  new  products  and  services. 
By  the  time  I  decided  to  leave  that  business,  I  was  spending  the 

vast  majority  of  my  time  trying  to  comply  with  Federal  regulations. 
Instead  of  finding  new  ways  to  serve  my  community,  I  was  trying 
to  appease  Federal  regulators  usually  by  compiling  and  filling  out 
mountains  of  paperwork. 

This  legislation  is  a  reasonable  effort  to  remove  some  of  the  un- 
necessary regulatory  burdens  which  have  nothing  to  do  with  the 

safety  and  soundness  of  a  financial  institution,  and  they  do  next  to 
nothing  to  improve  the  services  offered  to  customers. 

Year  after  year,  we  pass  new  laws  adding  greater  burdens  and 
higher  costs  that  are  ultimately  borne  by  consumers.  It  is  time  we 

unshackled  our  nation's  financial  institutions  so  that  they  can  do 
what  they  were  set  up  to  do;  give  customers  the  services  and  prod- 

ucts they  need  to  protect,  invest,  and  manage  their  finances. 
I  look  forward  to  the  testimony  of  the  witnesses  and  to  working 

with  my  colleagues  and  the  administration  to  pass  meaningful  reg- 
ulatory relief  legislation  this  session  of  Congress. 

Thank  you,  Mr.  Chairman. 
Senator  Shelby.  Senator  Bryan. 

OPENING  STATEMENT  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Mr.  Chairman,  thank  you  very  much.  Let  me 
preface  my  comments  by  congratulating  you  for  your  leadership 
and  that  of  Senator  Mack  in  working  on  an  important  piece  of  leg- 

islation that  I  think  has  an  opportunity  to  make  some  major 
changes  in  reducing  the  paperwork  burden  imposed  upon  the  Na- 

tion's financial  institutions. 
Requiring  banks  to  file  branch  applications  with  regulators  to 

open  an  ATM  facility  is  a  classic  example  of  where  the  system  has 

simply  gotten  out  of  kilter.  It's  gone  too  far.  The  list  of  well-in- tended laws  that  have  been  thrust  upon  banks  in  recent  years  is 



almost  too  numerous  to  mention,  but  it  includes  the  Truth-in -Lend- 
ing Act,  the  Truth-in-Savings  Act,  the  Community  Reinvestment 

Act,  the  Real  Estate  Settlement  Procedures  Act,  the  Home  Mort- 
gage Disclosure  Act,  the  Equal  Credit  Opportunity  Act,  and  the 

Bank  Secrecy  Act,  just  to  mention  a  few.  The  cumulative  effect  of 
all  these  statutes  and  the  implementing  regulations  has  truly  be- 

come burdensome  and  the  end  result  is  that  consumers  pay  the 
cost  of  this  unnecessary  and  redundant  regulation. 
We  had  a  number  of  notable  successes  over  the  last  couple  of 

years,  and  I  think  we  can  build  on  these  accomplishments  and 
enact  additional  paperwork  reduction  legislation  in  this  Congress 
that  meets  the  test  of  public  safety  and  soundness,  and  at  the  same 
time  reduces  these  unnecessary  burdens. 

In  that  context,  Mr.  Chairman,  let  me  simply  say  that  I  have  had 
a  chance  to  review  the  testimony  of  our  witnesses  this  morning.  I 
would  compliment  them  for  what  I  consider  a  very  constructive  ap- 

proach. I  think  we  can  work  with  them  in  implementing  a  number 
of  suggestions  that  they  make  to  craft  in  this  legislation  an  even 
better  piece  of  legislation  than  as  we  originally  introduced  it. 

Last  year,  Mr.  Chairman,  as  you  and  other  Members  of  the  Sub- 
committee will  recall,  we  passed  the  Community  Development 

Bank  and  Financial  Institutions  Act  of  1994.  That  legislation  con- 
tained several  provisions  to  reduce  bureaucratic  requirements  with- 

out sacrificing  measures  to  protect  the  safety  and  soundness  of  fi- 
nancial institutions. 

I'm  particularly  pleased  with  the  provisions  that  reduced  by  30 
percent  the  number  of  currency  transaction  reports,  that  is,  CTR's, 
as  they're  known,  that  must  be  filed  by  banks  and  other  financial institutions. 

Again,  this  is  a  perfect  example  of  how  we  can  streamline  paper- 
work requirements  while,  at  the  same  time,  improving  upon  the 

original  intended  Government  purpose. 
There  was  no  useful  law  enforcement  purpose  in  requiring  banks 

to  file  CTR's  on  bank  to  bank  overnight  transfers.  Yet,  prior  to  the 
legislation  that  we  enacted,  tens  of  thousands  of  CTR's  were  being 
filed  in  this  very  kind  of  transaction.  By  weeding  out  these  CTR's 
with  no  law  enforcement  benefit,  the  smaller  number  of  CTR's  that 
are  filed  can  be  scrutinized  more  thoroughly  for  money  laundering 
activities. 

I  hope  that  we  can  build  upon  the  legislative  successes  incor- 
porated in  that  Act  in  the  legislation  we  are  looking  at  this  year. 

I  believe,  Mr.  Chairman,  that  the  Administration's  proposal  to 
overhaul  the  Community  Reinvestment  Act  is  another  very  positive 
step  in  that  direction,  and  I  compliment  them  for  their  efforts. 
Their  changes  make  the  CRA  process  more  objective,  performance- 
based,  and  predictable.  The  Administration,  in  my  opinion,  de- 

serves a  great  deal  of  credit  for  their  extensive  effort  in  this  area. 

I'm  not  unmindful  of  the  fact  that  this  is  a  review  that's  gone  on 
for  a  great  many  months,  and  I  think  that  ultimately  what  they've 
come  up  with  has  been  very  constructive. 

The  legislation  before  us  today  is  a  sweeping  regulatory  reform 
proposal  that  tackles  a  number  of  concerns  expressed  by  financial 
institutions  about  needless  paperwork.  I  look  forward  to  hearing 



the  views  of  our  distinguished  panel  and  bank  regulators  on  the 
provisions  of  S.  650. 

Neither  you  nor  I,  Mr.  Chairman,  profess  all  wisdom  on  these 

matters,  and  I'm  sure  that  we  will  benefit  from  the  testimony  and the  experience  of  the  Department  of  Treasury,  the  Federal  Reserve 
Board,  the  Federal  Deposit  Insurance  Corporation,  the  Comptroller 
of  the  Currency,  and  the  Office  of  Thrift  Supervision. 

I  look  forward  to  working  with  you  and  other  colleagues  on  this 
Subcommittee  in  working  a  piece  of  legislation  that  we  can  process 
out  of  this  Subcommittee  and  move  promptly  to  the  floor,  and  re- 

duce the  overall  burden  of  unnecessary  paperwork  and  yet  preserv- 
ing the  ultimate  provisions  of  safety  and  soundness,  and  protecting 

the  interests  of  American  consumers. 
Thank  you  very  much,  Mr.  Chairman. 
Senator  Shelby.  Senator  Grams. 

OPENING  STATEMENT  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman,  for  hold- 
ing this  hearing  on  regulatory  burden  reduction. 

First,  I  would  like  to  congratulate  you,  Mr.  Chairman,  and  also 
our  colleague  from  Florida,  Senator  Mack,  for  introducing  S.  650, 
which  is  The  Economic  Growth  and  Regulatory  Paperwork  Reduc- 

tion Act.  This  legislation  is  a  reasonable,  common  sense  approach 

to  reducing  the  legal  barriers  in  affordable  lending.  I'm  also  proud to  be  a  cosponsor  of  this  legislation. 
I  believe  of  all  the  issues  facing  the  Banking  Committee  this 

year,  regulatory  relief  is,  in  my  opinion,  one  of  the  most  important. 
Having  owned  and  operated  a  small  business  myself,  I  can  per- 

sonally attest  to  the  frustration  that  creditworthy  entrepreneurs 
encounter  everyday  due  to  over-regulation  and  the  paperwork  bur- 

den. I  remember  watching  my  own  local  banker  show  me  the  regu- 
lations that  he  had  to  comply  with  and  the  reams  of  paperwork 

that  he  had  to  fill  out  with  every  new  loan,  and  he  wasn't  alone. 
Regulation  in  the  lending  industry  costs  American  businesses 

and  their  customers  billions  of  dollars  each  year  in  higher  prices, 
fewer  loans,  and  lost  jobs.  Regulations  are  important  and  nec- 

essary, but  when  they  result  in  some  of  the  unintended  con- 
sequences I  just  mentioned,  something  needs  to  be  done. 

S.  650  does  just  that.  By  comprehensively  addressing  the  way  we 
regulate  the  business  of  lending,  it  reforms  the  statutes  and  regula- 

tions that  need  to  be  changed,  clarifies  the  purpose  of  those  laws, 
and  eliminates  others  which  serve  no  justifiable  purpose. 

That  does  not  mean  that  this  legislation  cannot  be  improved,  and 

I'm  sure  that  our  distinguished  list  of  witnesses  can  help  us  do  just 
that  today. 

Again,  Mr.  Chairman,  thank  you  for  holding  this  hearing  and  for 

introducing  the  measure  that  is  before  us.  It's  been  a  long  time 
coming.  All  I  can  say  is  it's  time  to  get  to  work. 

So  thank  you  very  much,  Mr.  Chairman. 
Senator  Shelby.  Today,  our  witnesses  will  be  Susan  Phillips, 

Governor  of  the  Federal  Reserve  Board.  Eugene  Ludwig,  Comptrol- 
ler of  the  Currency.  Ricki  Heifer,  Chairman  of  the  Federal  Deposit 

Insurance  Corporation.  Jonathan  Fiechter,  Acting  Director  of  the 



Office  of  Thrift  Supervision,  and  Richard  S.  Camell,  Assistant  Sec- 
retary for  Financial  Institutions,  Department  of  the  Treasury. 

I  believe  we  will  start  with  Governor  Phillips. 
Your  prepared  testimony,  all  of  your  written  testimony,  will  be 

made  part  of  the  record  in  its  totality  and  if  you  could  sum  up  your 
testimony  in  10  minutes  or  less. 

OPENING  STATEMENT  OF  SUSAN  M.  PHILLIPS 
MEMBER,  BOARD  OF  GOVERNORS  OF  THE 

FEDERAL  RESERVE  SYSTEM,  WASHINGTON,  DC 

Ms.  Phillips.  Thank  you  very  much.  Senator  Shelby. 
Senator  Shelby.  Do  you  want  to  take  that  mike  up  a  little  closer 

to  you.  Governor  Phillips. 
Ms.  Phillips.  Can  you  hear  me  now? 
Senator  Shelby.  Yes,  I  think  so. 
Ms.  Phillips.  Thank  you  very  much. 

First  of  all,  let  me  say  I'm  very  pleased  to  be  here  today  to  dis- 
cuss S.  650,  The  Economic  Growth  and  Regulatory  Paperwork  Re- 

duction Act  of  1995.  The  Board  welcomes  the  introduction  of  this 
bill  and  supports  its  purpose  of  relieving  regulatory  costs  imposed 

on  our  Nation's  banking  system,  costs  that  are  not  offset  by  cor- 
responding benefits  to  the  safety  and  soundness  of  financial  institu- 

tions, the  protection  of  bank  customers,  or  the  availability  of  credit. 

In  my  testimony  today,  I'll  address  those  portions  of  the  bill  that 
make  major  changes  to  laws  administered  by  the  Board,  particu- 

larly in  the  area  of  bank  and  branching  applications  where  I  be- 
lieve the  bill  would  significantly  reduce  burden,  and  in  the 

consumer  area.  Finally,  I  will  highlight  provisions  about  which  the 
Board  does  have  concerns.  Still,  I  do  not  wish  those  objections  to 

detract  from  my  central  message,  that  the  Nation's  banking  system 
needs  legislation  of  the  type  presented  by  S.  650. 

Banking  regulation  is  necessary  to  the  proper  functioning  of  our 
financial  system.  Such  regulation,  however,  cannot  succeed  if  it  is 
designed  to  eliminate,  at  anv  cost,  the  possibility  of  bank  failure, 
either  financial  failure  or  failure  to  serve  customers.  Rather,  bank- 

ing regulation  must  aim  to  produce,  at  a  reasonable  cost,  the  bank- 
ing system  that  can  best  serve  our  economy  and  the  American  peo- 

ple. The  Board  believes  the  time  has  come  to  reexamine  each  of  our 
banking  statutes  and  regulations,  and  decide  whether  its  benefits 
are  commensurate  with  its  costs.  The  Board  believes  that  there  are 
restrictions  in  current  banking  law  that  cannot  pass  this  test. 

To  address  this  problem,  the  Board  advocates  not  only  burden  re- 
lief of  the  type  provided  by  S.  650  but  also  reform  of  anachronistic 

statutes  such  as  the  Glass-Steagall  Act,  which  needlessly  and  sig- 
nificantly hinders  the  ability  of  U.S.  banking  organizations  to  com- 

pete. 
The  recognition  that  regulatory  burden  must  be  reduced  is  not 

new  at  the  Board.  Since  1978,  the  Board  has  maintained  a  formal 
program  of  regulatory  review  and  simplification.  In  1986,  the 
Board  established  a  Regulatory  Planning  and  Review  office, 
charged  with  ensuring  that  regulatory  proposals  minimize  the  bur- 

dens imposed  on  those  that  must  comply. 
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The  Board  has  redoubled  these  efforts  in  recent  years,  for  exam- 
ple, by  streamlining  the  applications  process,  waiving  applications 

for  transactions  reviewed  by  other  regulators,  and  allowing  banks 
to  offer  consumer  discounts  for  packages  of  products.  There  is  a 
limit,  however,  to  how  far  we  or  the  other  banking  agencies  can  go 
in  rationalizing  the  regulations  imposed  on  our  Nation's  banks.  The 
Board  must  operate  within  statutory  constraints  and,  therefore,  we 
sometimes  have  no  choice  but  to  regulate. 

S.  650  provides  the  type  of  statutory  changes  that  would  allow  a 
reduction  in  regulatory  burden  in  many  areas  without  adversely  af- 

fecting safety  and  soundness  or  important  policies. 

One  of  S.  650's  important  reforms,  from  the  Board's  perspective, 
comes  in  the  applications  area  where  Federal  regulatory  review 
would  be  eliminated  for  routine  bank  acquisitions  and  branch  open- 

ings by  well-capitalized  and  well-managed  banking  organizations 
that  are  helping  to  meet  the  credit  needs  of  their  communities.  The 

Board's  experience  in  administering  these  statutory  requirements over  the  past  39  years  leads  us  to  endorse  these  initiatives.  The  bill 
not  only  would  make  the  applications  process  simpler,  less  burden- 

some, and  more  transparent  for  qualifying  banking  organizations 
but  would  also  provide  a  powerful  incentive  for  banking  organiza- 

tions to  achieve  and  maintain  a  strong  capital  position,  solid  man- 
agement, and  a  commitment  to  the  community. 

In  a  similar  vein,  S.  650  would  eliminate  branch  applications  for 
banks  that  meet  the  specified  capital  management  and  community 
reinvestment  standards.  The  cost  of  these  applications,  which  are 
routinely  approved  by  all  the  agencies,  is  not  justified  when  the  ap- 

plicant meets  these  standards.  Furthermore,  S.  650  would  elimi- 
nate anachronistic  branch  applications  for  ATM's  in  all  cases  as 

you  mentioned.  Senator  Bryan.  Together,  these  two  changes  would 
reduce  substantially  the  number  of  applications  filed  with  the 
banking  agencies. 

The  Board  supports  these  changes  and  indeed  believes  the  bill 
should  go  further  still.  We  believe  the  provisions  in  the  bill  elimi- 

nating the  application  process  for  acquisitions  by  well-managed 
and  well  capitalized  banking  organizations,  should  be  extended  to 
routine  applications  involving  nonbanking  activities,  such  as  mort- 

gage banking  or  securities  brokerage,  that  the  Board  has  already 
determined  to  be  permissible.  The  current  application  requirement 
places  bank  holding  companies  increasingly  at  a  competitive  dis- 

advantage relative  to  other  companies  that  face  no  similar  Federal 
review  requirement. 

In  the  consumer  area,  S.  650  contains  numerous  amendments  to 
the  consumer  protection  statutes  administered  by  the  Board.  While 
time  does  not  permit  me  to  discuss  each  of  these  provisions,  I  will 
note  briefly  the  changes  to  the  Community  Reinvestment  Act  and 
leave  the  rest  to  my  prepared  remarks. 
Some  of  the  proposed  changes,  such  as  the  small  bank  exemp- 

tion, are  directed  at  concerns  the  agencies  addressed  in  their  re- 
cently revised  CRA  regulations.  The  revisions  recognized  that  the 

burden  imposed  on  small  institutions  needed  to  be  reduced  and  fo- 
cused on  making  the  CRA  evaluation  process  more  objective,  per- 

formance-based and  predictable.  Before  changing  the  rules  in  this 
area  once  again,  we  believe  that  Congress  should  pause  to  consider 



whether  the  agencies'  efforts  will  achieve  the  objectives  of  S.  650  in 
this  area.  Furthermore,  the  prohibition  on  additional  reporting 
would  leave  the  agencies  unable  to  carry  out  the  mandates  of  the 
Act.  We  believe  that  if  an  agency  is  assigned  a  responsibility,  it 
should  also  be  granted  the  tools  necessary  to  fulfill  its  mandate. 

S.  650  also  contains  CRA  reforms  not  addressed  by  the  agencies' 
recent  effort,  particularly  incentives  for  CRA  performance.  The  bill 

provides  that  any  institution  that  receives  a  satisfactory  or  out- 
standing rating  is  deemed  to  have  met  the  purposes  of  the  CRA  in 

regard  to  community  credit  needs  for  purposes  of  the  applications 
process.  The  Board  endorses  the  concept  of  providing  incentives  to 
institutions  for  good  CRA  performance  but  believes  that  the  bene- 

fits should  be  linked  to  a  higher  level  of  performance,  specifically, 
a  new,  high  satisfactory  rating  or  an  outstanding  rating. 

Although  the  Board  supports  the  great  majority  of  the  provisions 
of  S.  650,  I  would  like  to  discuss  two  that  do  cause  us  considerable 
concern.  First,  relaxing  the  standards  for  foreign  banks  operating 
in  the  United  States  to  the  extent  proposed,  and  second,  transfer- 

ring authority  for  administering  the  Real  Estate  Settlement  Proce- 
dures Act,  or  RESPA,  to  the  Board. 

As  currently  drafted,  S.650  would  amend  the  Foreign  Bank  Su- 
pervision Enhancement  Act  of  1991  to  lower  the  standards  under 

which  foreign  banks  may  enter  and  operate  in  the  United  States 
and  to  reduce  significantly  the  authority  of  the  Federal  Reserve  to 
examine  their  U.S.  operations  on  a  comprehensive  basis.  The  Board 
strongly  opposes  these  provisions  of  the  bill,  as  they  remove  many 
of  the  important  protections  that  were  considered  necessary  in  the 
wake  of  the  Banco  Nationale  de  Lavoro  and  BCCI  affairs. 

Still,  the  Board  believes  that  some  provisions  of  the  current  law 
should  be  reevaluated,  most  notably,  the  requirement  that  the 
Board  may  not  approve  an  application  unless  a  foreign  bank  is  sub- 

ject to  comprehensive,  consolidated  supervision  by  home  country 
authorities. 
The  Board  recommends  adding  to  S.  650  a  new  provision  that 

would  allow  a  foreign  bank  that  meets  all  of  the  requirements  to 
open  a  limited  office  in  the  United  States,  subject  to  appropriate 

safeguards,  if  the  bank's  home  country  is  making  progress  toward 
consolidated  supervision. 
With  regard  to  RESPA,  S.650  transfers  regulatory  authority 

from  the  Department  of  Housing  and  Urban  Development  to  the 
Board.  Although  such  a  transfer  may  have  some  intuitive  appeal 

because  of  the  Board's  Truth-in-Lending  responsibilities,  there  are 
important  reasons  why  the  Board  is  concerned  about  this  provision. 
First,  unlike  Truth-in-Lending,  certain  portions  of  RESPA  are  in 
essence  a  price  regulation  scheme,  one  which  the  Board  lacks  ex- 

pertise to  administer  and  which  is  foreign  to  the  Board's  central 
bank  responsibilities.  Second,  even  if  the  Board  were  better-suited 
to  the  task,  simply  transferring  responsibility  from  one  agency  to 
another  does  not  achieve  substantial  reform  or  burden  reduction. 

Instead,  the  Board  believes  that  an  in-depth  reassessment  by  the 

Congress  of  RESPA's  fundamental  requirements  is  called  for.  We 
believe  that  the  Congress  should  set  aside  these  very  complex  is- 

sues for  separate  hearings  on  the  substance  of  RESPA,  rather  than 
concentrating  on  administrative  jurisdiction. 
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In  closing,  I  would  like  to  expand  on  one  thought  I  mentioned 
earlier:  That  when  Congress  or  the  agencies  impose  a  regulatory 
burden,  there  are  generally  good  reasons  for  doing  so  at  the  time. 
As  time  passes,  however,  the  reasons  for  imposing  the  requirement 
may  subside,  but  the  requirement  remains. 

S.  650  addresses  half  of  this  problem  by  requiring  the  agencies  to 
reexamine  each  regulation  on  a  regular  basis,  a  provision  the 
Board  endorses.  However,  as  S.  650  elsewhere  recognizes,  there  are 
some  things  that  only  the  Congress  can  do.  For  that  reason,  the 
Board  hopes  that  the  Congress  would  commit  itself  to  a  similar  re- 

examination of  banking  statutes,  either  through  the  use  of  sunset 
provisions  where  appropriate,  or  less  formally  through  periodic 
oversight  hearings  on  existing  statutes  and  regulatory  burden. 
Thank  you  very  much,  Mr.  Chairman. 
Senator  Shelby.  Thank  you. 
The  Comptroller  of  the  Currency,  Mr.  Ludwig. 

OPENING  STATEMENT  OF  EUGENE  A.  LUDWIG 
COMPTROLLER  OF  THE  CURRENCY,  WASHINGTON,  DC 

Mr.  Ludwig.  Thank  you.  Chairman  Shelby,  and  Members  of  the 
Subcommittee.  This  is  my  first  appearance  before  this  new  Sub- 

committee on  Financial  Institutions  and  Regulatory  Relief,  and  I 
commend  you  and  your  colleagues  Senator  Bryan,  Senator  Mack, 

and  Senator  D'Amato  for  focusing  attention  on  this  important 
issue.  I  appreciate  the  opportunity  to  testify  before  you  this  morn- 

ing, and  I  have  a  detailed  statement  for  the  record.  I  would  like 
to  focus  on  some  salient  points  at  this  moment. 

This  morning,  I  will  focus  my  remarks  on  the  importance  of 
maintaining  a  diligent  safety  and  soundness  focus  vyhen  seeking  to 
provide  regulatory  relief.  I  certainly  share  your  desire  to  eliminate 

needless  regulatory  burdens  for  the  Nation's  banks,  and  I  support 
the  goals  of  the  majority  of  provisions  included  in  S.  650. 

Today,  the  banking  industry  faces  strong  competition  from  finan- 
cial services  providers  that  are  not  subject  to  similar  regulatory 

frameworks.  Further,  banks  are  restricted  in  the  types  of  products 
and  services  they  can  provide  and  limited  in  their  ability  to  choose 

the  most  efficient  corporate  structure  for  today's  environment. 
The  Comptroller  of  the  Currency's  Office  is  committed  to  reduc- 

ing unnecessary  regulatory  burdens  and  enhancing  the  ability  of 
our  Nation's  banks  to  compete  consistent  with  maintaining  safe 
and  sound  standards  for  the  banking  industry.  These  have  been 

two  of  my  top  priorities  since  becoming  Comptroller  of  the  Cur- 
rency a  little  over  2  years  ago,  and  the  OCC  has  dedicated  signifi- 

cant resources  toward  providing  efficient,  risk-focused  regulation.  It 
is  a  task  we  approach  with  great  care  because  of  the  potential  ten- 

sion between  the  two  critical  goals  of  reducing  burden  and  main- 
taining a  strong,  safe  banking  system. 

Effective,  risk-focused  regulation  will  always  impose  some 
amount  of  burden  on  the  industry,  and  we  cannot  afford  to  elimi- 

nate the  type  of  regulations  that  have  served  to  bolster  the  indus- 
try's financial  condition  over  recent  years,  extend  economic  oppor- 

tunities, and  provide  consumer  protections  for  bank  customers.  But 
I  also  believe  we  can  limit  that  burden  through  careful  review  and 
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strategic  refocusing  of  our  laws,  regulations,  and  supervisory  prac- 
tices. 

Providing  regulatory  relief  is  a  complex  exercise  that  requires  us 
to  weigh  carefully  the  implications  our  efforts  might  have  for  the 
institutions  and  the  industry  whose  safety  and  soundness  we  are 
charged  with  protecting.  It  could  be  penny-wise  but  pound-foolish 
to  implement  reforms  that  might  place  taxpayers  needlessly  at 
risk.  When  the  business  cycle  turns  down — as  it  inevitably  will — 
it  may  be  too  late  to  turn  back  the  clock  and  recognize  that  bur- 

dens that  look  unnecessary  during  times  of  prosperity  are  impor- 
tant safeguards  after  all.  There  are  costs  in  going  too  far  in  reduc- 

ing regulation  and  the  consequences  of  doing  so  would  be  unaccept- 
ably  high  for  all  of  us. 

At  the  Comptroller's  Office,  we  believe  that  we  have  a  respon- 
sibility to  deliver  regulatory  burden  reduction  in  a  thoughtful  way 

that  both  relieves  unnecessary  burdens  and  protects  the  safety  and 

soundness  of  the  banking  system.  A  regulator's  job  is  to  have  a 
long  memory  and  to  try  to  strike  the  balance  between  reducing  reg- 

ulatory burden  and  ensuring  long-term  safety  and  soundness.  That 
is  the  tack  we  have  followed  in  the  course  of  our  efforts  over  the 
past  2  years. 

Two  examples  are  the  OCC's  Regulation  Review  Program  and 
our  Bank  Supervision  Review  Project.  Both  initiatives  strive  to  en- 

sure that  the  OCC's  regulations  and  supervisory  resources  focus  on 
those  activities  and  products  that  present  the  greatest  risks  to  safe- 

ty and  soundness.  A  critical  element  of  both  programs  is  to  identify 
and  eliminate  rules  and  procedures  that  impose  burdens  on  banks 
that  are  not  necessary  to  maintain  safety  and  soundness,  support 
equitable  access  to  banking  services  for  banking  customers,  or  ac- 

complish OCC's  other  statutory  responsibilities. 
These  programs  are  reducing  direct  costs  to  banks,  such  as  fees 

and  assessments,  as  well  as  offering  reductions  in  the  cost  of  com- 
pliance with  regulations.  They  also  have  the  added  benefit  of  pro- 

viding the  industry  the  confidence  that  we  are  focusing  our  regu- 
latory and  supervisory  efforts  on  what  matters  most — controlling 

risk.  These  are  thoughtful  regulatory  burden  reduction  efforts  that 

are  increasing  efficiency,  strengthening  America's  banking  system, 
and  improving  our  ability  to  provide  strong  supervision. 

Creating  a  modem,  competitive  banking  system  requires  a  con- 
tinual assessment  of  the  factors  affecting  costs  imposed  on  banks 

and  the  positive  benefits  of  regulatory  oversight.  S.  650  also  rep- 
resents a  significant  contribution  to  this  process,  and,  as  I  men- 

tioned earlier,  I  support  the  goals  of  the  majority  of  its  provisions. 
My  written  statement  details  areas  of  the  proposed  legislation  with 
which  I  concur,  such  as  the  need  to  provide  Rodash  relief,  increas- 

ing incentives  for  self-testing,  and  requiring  Federal  bank  regu- 
lators to  review  their  regulations  at  least  once  every  10  years.  My 

statement  also  identifies  other  issues  I  believe  the  Subcommittee 
must  bear  in  mind  when  considering  regulatory  relief  actions. 

However,  I  want  to  stress  at  this  time  that  I  strongly  urge  the 
Committee  not  to  adopt  the  sections  that  would  specifically  amend 
the  Community  Reinvestment  Act.  The  Federal  banking  regulators, 
the  banking  industry,  and  concerned  citizens  devoted  considerable 
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energy  to  developing  the  comprehensive  revisions  to  the  regulations 
that  were  announced  just  2  weeks  ago. 

The  new  rule  addresses  complaints  about  regulatory  burden  and 
ensures  that  evaluations  emphasize  performance  under  CRA,  not 

gaperwork.  The  performance-based  approach  of  the  new  rules  has 
een  generally  well-received  by  bankers  and  community  groups, 

many  of  whom  complained  bitterly  about  the  burdens  and  ineffec- 
tiveness of  the  old  CRA  rule.  I'm  confident  that  the  new  regulations 

have  substantially  addressed  these  concerns.  Taking  these  issues 
up  now  in  the  legislative  arena  is  unnecessary  and  would  prolong 
the  period  of  uncertainty  that  the  industry  and  the  public  has  en- 

dured for  far  too  long. 
We  also  have  concerns  about  proposals  to  extend  the  examination 

cycle  to  2  years.  While  I  am  open  to  the  idea  of  increasing  the 
qualifying  threshold  for  18-month  exams,  the  pace  of  change  in  the 
banking  industry  is  such  that  examining  banks  at  2-year  intervals 
would  hamper  our  ability  to  provide  effective  supervision  and  stay 
abreast  of  emerging  risks. 
We  have  made  great  strides  in  eliminating  the  regulatory  red 

tape  that  has  come  to  symbolize  the  Federal  Government  at  its 
worst.  But  certainly  more  can  be  done.  As  we  work  together  to  pro- 

vide regulatory  relief,  I  want  to  ensure  that  we  can  offer  the  indus- 
try and  the  public  bank  supervision  at  its  best — supervision  that 

provides  the  Nation  a  safe  and  sound  banking  system  capable  of 
sustaining  a  strong  economy,  but  also  recognizes  and  reduces  un- 

necessary regulatory  burdens. 
Thank  you. 
Senator  SHELBY.  Our  next  witness  is  Ricki  Heifer,  Chairwoman 

of  the  Federal  Deposit  Insurance  Corporation. 
Ms.  Heifer. 

OPENING  STATEMENT  OF  RICKI  TIGERT  HELPER 
CHAIRWOMAN,  FEDERAL  DEPOSIT  INSURANCE  CORPORATION 

WASHINGTON,  DC 

Ms.  Helper.  Good  morning,  Mr.  Chairman,  and  Members  of  the 

Subcommittee.  I'm  pleased  to  present  the  views  this  morning  of  the 
Federal  Deposit  Insurance  Corporation  on  the  need  to  reduce  the 
regulatory  burden  on  banks  and,  in  particular,  our  views  on  S.  650, 
The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of 
1995.  I  enthusiastically  support  the  purpose  of  the  bill  and,  with 
a  few  exceptions,  am  pleased  to  endorse  the  specific  changes  in  the 
law  that  this  legislation  would  make. 

I  want  to  commend  you  Chairman  Shelby,  and  Chairman 
D'Amato  and  Senator  Mack,  as  primary  cosponsors  of  S.  650,  as 
well  as  this  Subcommittee,  for  your  considerable  efforts  at  dealing 
with  regulatory  burden. 

I  have  prepared  a  detailed  written  statement  for  the  record. 

Senator  Shelby.  That  will  be  made  part  of  the  record  without  ob- 
jection. 

Ms.  Helper.  Thank  you. 

My  written  testimony  discusses  the  results  of  an  informal  survey 
of  banks  that  the  FDIC  regional  offices  conducted  in  the  past 

month  on  the  potential  savings  that  might  be  associated  with  the 
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repeal  or  modification  of  specific  legislative  or  regulatory  require- 
ments. My  statement  also  comments  extensively  on  S.  650. 

In  addition,  it  reviews  the  FDIC's  current  efforts  to  reduce  regu- 
latory burden.  Finally,  in  Appendix  B,  my  statement  proposes  addi- 
tional changes  to  the  law  that  would  reduce  regulatory  burden  on 

insured  financial  institutions.  In  the  interest  of  time,  I  will  summa- 
rize those  points.  I  want  to  emphasize  three  issues  in  particular. 

Point  No.  1.  We  need  to  hold  regulation  to  a  strict  cost/benefit 
test.  Working  through  laws  and  regulations  developed  over  many 
years  will  require  time,  effort,  and  considerable  attention,  but  it 
can  and  should  be  done. 

The  challenge  for  Congress  and  the  bank  and  thrift  regulators  is 
to  identify  those  laws  and  regulations  that  may  be  modified, 
streamlined,  or  eliminated,  without  adversely  affecting  the  safety 
and  soundness  of  the  banking  industry,  the  functioning  of  the  mar- 

ketplace, or  protections  necessary  for  bank  customers. 
Laws — and  the  regulations  that  implement  them — should  be  re- 

viewed against  these  three  criteria  with  respect  to  both  their  un- 
derlying premises  and  to  whether  they  achieve  their  purposes. 

Applying  these  criteria  to  S.  650,  we  support  eliminating  applica- 
tion requirements  for  branches  and  new  automated  teller  machine 

facilities,  and  various  notice,  certification,  and  attestation  require- 
ments; efforts  to  streamline  Truth-in-Lending  and  Truth-in-Sav- 

ings,  increasing  the  asset  size  of  institutions  exempt  from  the 
Home  Loan  Mortgage  Disclosure  Act  requirements  and  other  provi- 

sions— in  fact,  most  of  those  in  S.  650. 
Point  No.  2.  The  costs  of  complying  with  regulations  hit  smaller 

banks  harder  than  they  hit  large  banks.  One-half  of  the  banks  that 
the  FDIC  supervises  have  the  equivalent  of  25  or  fewer  full-time 
employees — and  one  quarter  of  them  have  the  equivalent  of  13  of 
fewer  full-time  employees.  Because  of  their  limited  staff  resources, 
the  complexity  and  sheer  volume  of  regulatory  and  legislative  re- 

quirements must  necessarily  weigh  more  heavily  on  these  institu- 
tions than  on  larger  institutions. 

Further,  the  informal  survey  that  I  spoke  about  earlier  asked 
banks  for  dollar  estimates  of  their  costs  in  meeting  15  specific  regu- 

latory requirements.  We  found  that  the  cost  of  compliance  to  the 
very  small  institutions  we  questioned  equaled  more  than  16  per- 

cent of  their  net  income,  while  it  equaled  just  over  1  percent  at  the 
largest  bank  we  questioned. 

Point  No.  3.  Although  S.  650  is  a  strong  attempt  to  address  regu- 
latory burden,  and  we  enthusiastically  endorse  almost  all  of  the 

specific  changes,  we  do  have  a  few  exceptions.  I  will  point  to  two 
of  them. 

S.  650  would  add  a  State  bank  commissioner  to  the  FDIC  Board 
and  would  increase  the  size  of  the  Board  to  six.  This  would  result 
in  half  of  the  Board  of  the  FDIC  being  designated  for  individuals 
with  other  substantial  responsibilities.  The  significant,  independent 
role  of  the  FDIC  as  deposit  insurer  requires  that  a  majority  of  its 
Board  be  comprised  of  individuals  who  give  the  FDIC  their  full 
time  and  attention. 

We  support  the  concept  of  assuring  State  banking  regulatory  ex- 
perience on  the  Board  and  strongly  suggest  you  consider  designat- 
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ing  that  one  of  the  five  current  seats  on  the  FDIC  Board  be  held 
by  someone  with  such  experience. 

S.  650  would  also  create  a  small  bank  exemption  and  a  safe  har- 
bor in  Community  Reinvestment  Act  regulation.  The  new  CRA  reg- 

ulation that  bank  and  thrift  supervisors  approved  in  April  creates 
streamlined  examination  procedures  and  an  exemption  from  data 
collection  reports  for  small  banks — 81  percent  of  the  institutions  in 
the  industry.  Also,  from  the  FDIC's  perspective,  a  safe  harbor  is 
not  needed  oecause  in  1994,  only  8  out  of  the  nearly  2,800  applica- 

tions received  by  the  FDIC  received  CRA  protests.  We  would  ask 
the  Congress  to  give  the  new  regulations  a  chance  to  prove  they 
can  work. 

In  conclusion,  the  regulatory  burden  on  the  banking  industry 
grew  incrementally  over  a  number  of  decades — rule  by  rule,  re- 

quirement by  requirement,  report  by  report.  The  time  has  come  to 
search  through  the  baggage  to  determine  what  is  really  necessary 
to  carry  forward.  We  are  encouraged  that  Congress  is  committed  to 
reducing  this  regulatory  burden. 
We  at  the  FDIC  welcome  the  opportunity  to  work  with  you,  Mr. 

Chairman,  this  Subcommittee  and  the  Congress  in  this  important 
effort,  and  I  look  forward  to  responding  to  your  questions. 

Senator  Shelby.  Thank  you. 
Our  next  witness  will  be  Mr.  Jonathan  Fiechter,  Acting  Director 

of  the  Office  of  Thrift  Supervision.  Mr.  Fiechter,  your  written  testi- 
mony will  be  made  part  of  the  record,  without  objection,  and  you 

may  proceed. 

OPENING  STATEMENT  OF  JONATHAN  L.  FIECHTER 
ACTING  DIRECTOR,  OFFICE  OF  THRIFT  SUPERVISION 

WASHINGTON,  DC 

Mr.  Fiechter.  Thank  you. 
Good  morning,  Chairman  Shelby,  and  Members  of  the  Sub- 

committee. I  appreciate  this  opportunity  to  testify  on  S.  650.  The 

GTS  strongly  supports  this  Subcommittee's  effort  to  reduce  unnec- 
essary regulatory  burdens  imposed  on  the  Nation's  depository  insti- tutions. 

A  variety  of  credit  problems  in  the  financial  markets  in  recent 
years  have  resulted  in  a  series  of  statutes  designed  to  guard 
against  the  recurrence  of  such  problems  in  the  future.  In  addition, 
numerous  Federal  consumer  protection  and  other  statutes  have 
been  enacted  over  the  past  several  decades. 

While  the  objectives  of  all  the  statutes  have  been  meritorious, 
implementation  of  the  new  requirements  contained  in  these  stat- 

utes has  substantially  raised  the  cost  of  extending  credit  and  offer- 
ing deposit  products. 

Senator  Mack  noted  the  compliance  burden  that  he  faced  as  the 
CEG  of  a  small  bank.  I  have  heard  similar  comments  on  a  regular 
basis  from  small  institutions. 

If  we  intend  to  preserve  a  healthy  and  responsive  system  of  in- 
sured depository  institutions  going  forward,  ways  must  be  found  to 

reduce  the  present  level  of  regulatory  burden.  We  are  not  advocat- 
ing turning  back  the  clock  30  years.  The  goals  should  be  to  stream- 
line and  modernize  while  preserving  the  fundamental  safety  and 

soundness  and  consumer  protection  objectives  of  the  statutes  en- 
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acted  over  the  last  several  decades.  We  believe  the  general  ap- 
proach taken  by  S.  650  is  consistent  with  this  objective. 

In  my  written  testimony,  I  describe  OTS  efforts  to  reduce  regu- 
latory burden,  comment  on  those  provisions  in  S.650  of  special  im- 

portance to  thrifts,  and  recommend  several  additional  regulatory 
burden  reduction  initiatives  for  addition  to  S.  650. 

In  my  statement  this  morning,  I  would  like  to  move  directly  into 
the  second  part  of  my  written  testimony  and  focus  on  two  provi- 

sions in  S.  650  that  are  of  significance  to  savings  associations. 
The  first  provision  would  allow  OTS-supervised  thrift  institutions 

to  choose  between  one  of  two  tests  that  they  must  meet  in  order 
to  maintain  their  status  as  thrifts.  At  present,  savings  associations 

are  subject  to  three  different  sets  of  statutory  provisions,  all  di- 
rected at  the  same  purpose;  preserving  their  mortgage  lending  em- 

phasis. These  provisions  are:  One — Statutory  asset  limits  on  var- 
ious categories  of  nonmortgage-related  loans  and  investments  by 

thrifts.  Two — An  Internal  Revenue  Code  thriftness  test.  Three — ^A 
qualified  thrift  lender  or  QTL  test. 

Federal  thrifts  are  permitted  to  invest  unlimited  amounts  of 
funds  in  residential  mortgage  loans.  Thrifts  are  limited,  however, 
in  their  authority  to  invest  in  other  types  of  loans.  For  example, 
commercial  loans  by  thrifts  cannot  exceed  10  percent  of  assets,  edu- 

cation loans  are  limited  to  5  percent  of  assets,  and  consumer  loans 
are  limited  to  35  percent  of  assets. 

The  Internal  Revenue  Code  also  contains  provisions  intended  to 
encourage  thrifts  to  concentrate  in  mortgage  lending.  Under  the 
Code,  a  thrift  institution  that  qualifies  is  permitted  to  deduct  up 
to  8  percent  of  taxable  income  when  it  is  added  to  its  bad  debt  re- 

serves. To  qualify  for  this  bad  debt  deduction,  a  thrift  institution 
must  hold  at  least  60  percent  of  its  total  assets  in  certain  specified 
types  of  loans  and  investments,  such  as  residential  mortgage  loans. 
The  practical  effect  of  this  tax  thrift  test  is  that  thrifts  that  wish 
to  obtain  favorable  tax  treatment  must  invest  heavily  in  mortgage 
loans. 

Finally,  the  qualified  thrift  lender  or  QTL  test  which  was  en- 
acted in  1987,  is  a  third  provision,  again  intended  to  encourage 

thrifts  to  concentrate  on  residential  lending. 
Savings  associations  must  hold  qualified  thrift  investments  equal 

to  at  least  65  percent  of  their  total  portfolio  assets.  In  general, 
qualified  thrift  investments  are  defined  as  home  loans,  home  equity 
loans  and  mortgage-  backed  securities.  Commercial  loans  do  not 
count  as  qualified  thrift  investments. 

Each  of  these  three  provisions,  the  portfolio  limitation,  the  Inter- 
nal Revenue  Code  thrift  test,  the  QTL  test,  was  enacted  with  the 

same  goal:  to  encourage  thrifts  to  concentrate  their  lending  in  resi- 
dential mortgages.  As  a  result,  every  investment  decision  made  by 

a  savings  association  has  to  be  evaluated  in  light  of  three  different 
sets  of  investment  restrictions. 

S.  650  takes  an  important  step  toward  reducing  this  statutory  re- 
dundancy. Section  304  would  amend  HOLA  to  allow  savings  asso- 

ciations to  qualify  as  a  thrift  by  meeting  either  the  QTL  test  or  the 
Internal  Revenue  Code  thrift  test.  The  OTS  strongly  supports  this 
amendment. 
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Although  both  the  QTL  and  Internal  Revenue  Code  tests  are  di- 
rected at  the  same  policy  objective,  there  are  numerous  technical 

differences  between  them  that  make  compliance  unnecessarily  bur- 
densome. For  example,  the  QTL  test  includes  mortgage-backed  se- 

curities whereas  the  tax  test  excludes  many  types  of  mortgage- 
backed  securities.  The  QTL  test  includes  consumer  and  educational 
loans  up  to  10  percent  of  portfolio  assets  whereas  the  tax  test  ex- 

cludes consumer  loans  altogether  but  includes  education  loans 
without  restriction. 

Because  of  differences  between  the  two  tests,  savings  associa- 
tions expend  substantial  resources  tracking  and  computing  the  two 

tests.  In  our  view,  it  is  adequate  if  thrifts  meet  one  of  the  two  thrift 
tests. 

A  second  provision  of  Section  304  expands  the  QTL  test  to  permit 
institutions  to  count  education  loans,  credit  card  loans,  and  to  a 
much  more  limited  extent,  small  business  loans,  in  determining 
whether  or  not  they  meet  the  QTL  test. 
Although  the  first  amendment  I  just  described  allows  thrifls  to 

use  either  the  Internal  Revenue  Code  test  or  the  QTL  test,  and 
thus  would  reduce  regulatory  compliance  costs,  it  would  not  pro- 

vide thrifts  with  the  ability  to  better  diversify  their  assets. 
I  believe  that  some  amount  of  relief  of  this  type  would  not  only 

reduce  the  regulatory  burden  but  also  contribute  to  the  safety  and 
soundness  of  thrifts  by  avoiding  asset  concentrations. 
Twenty  years  ago,  thrifts  were  the  dominant  mortgage  lender. 

Since  then,  there  has  been  an  explosion  in  the  growth  of  the  sec- 
ondary mortgage  market  and  competition  for  home  lending  from 

mortgage  banks  and  commercial  banks.  Thrifts  are  no  longer  the 
dominant  mortgage  lender.  Some  observers  in  fact  have  questioned 
whether,  in  light  of  the  reduced  profit  margins  associated  with 
mortgage  lending,  a  specialized  mortgage  lender  is  even  viable  over 
the  long  term. 

Thrift  industry  profits  generated  primarily  from  mortgage  lend- 
ing operations  have  significantly  lagged  behind  that  of  the  commer- 
cial banking  industry  which  has  a  much  broader  lending  and  in- 

vestment authority.  The  laws  governing  thrift  lending  have  not 
kept  pace  with  the  erosion  of  Grovernment  incentives  in  support  of 
mortgage  lending  and  the  tremendous  increase  in  competition  for 
mortgage  loans. 

In  order  to  ensure  that  the  thrift  industry  remains  sound  and 
viable,  savings  associations  should  be  given  more  lending  flexibil- 

ity, not  so  they  can  depart  from  their  historical  mortgage  and 
consumer  lending  emphasis,  but  so  that  they  can  respond  to  swings 
in  the  business  cycle  and  competitive  pressures. 

This  is  a  question  of  both  burden  reduction  and  safety  and 
soundness.  It  may  be  a  mistake  to  force  thrifts  to  concentrate  heav- 

ily in  mortgage  lending  during  periods  when  competitive  pressures 
and  safety  and  soundness  would  dictate  a  different  focus. 

Section  304  offers  some  relief  from  the  strict  lending  restrictions 
imposed  on  thrifts.  It  would  allow  thrifts  to  invest  an  additional  10 
percent  of  their  assets  in  small  business  loans.  It  would  also  re- 

move the  caps  on  credit  card  and  education  loans,  while  allowing 
OTS  to  impose  reasonable  restrictions. 
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Section  304  does  not  amend  the  Internal  Revenue  Code's  thrift 
test.  Thus  savings  associations  that  wish  to  obtain  favorable  treat- 

ment for  tax  purposes  will  continue  to  be  required  to  hold  a  sub- 
stantial portion  of  their  assets  in  mortgages. 

OTS  supports  the  changes  proposed  in  Section  304,  subject  to  one 
modification.  Involvement  in  mortgage  lending  is  clearly  an  impor- 

tant part  of  the  thrift  industry's  Dusiness.  On  average,  loans  se- 
cured by  real  estate  comprise  60  percent  of  thrift  industry  assets. 

Even  with  the  increased  lending  flexibility  provided  by  Section  304, 
we  would  not  expect  a  fundamental  shift  in  the  lending  focus  of 
thrifts.  Nonetheless,  Section  304  raises  the  issue  of  banking  and 
commerce  because  of  the  possibility  that  expanded  nonmortgage 
lending  authority  might  result  in  a  thrift  owned  by  a  commercial 

company  engaging  exclusively  in  nonmortgage-related  lending  ac- tivities. 

To  allay  such  concerns,  OTS  would  support  the  addition  of  a  pro- 
vision requiring  any  savings  association  that  does  not  meet  the 

thriftness  test  under  the  Internal  Revenue  Code  to  continue  to 

maintain  a  substantial  minimum  level  of  mortgage-related  invest- 
ments. 

In  my  written  testimony,  I  have  provided  detailed  comments  on 
a  number  of  other  provisions.  In  the  limited  time  available  this 
morning,  I  have  tried  to  highlight  the  two  provisions  of  greatest 
significance  to  thrifts. 
We  look  forward  to  working  with  the  Subcommittee  and  be 

happy  to  answer  any  questions. 
Thank  you. 
Senator  Shelby.  Our  next  witness,  Mr.  Rick  Camell,  is  no 

stranger  to  this  Subcommittee.  He's  the  Assistant  Secretary  for  Fi- 
nancial Institutions,  Department  of  the  Treasury. 

OPENING  STATEMENT  OF  RICHARD  S.  CARNELL 
ASSISTANT  SECRETARY  FOR  FINANCIAL  INSTITUTIONS 
DEPARTMENT  OF  THE  TREASURY,  WASHINGTON,  DC 

Mr.  Carnell.  Thank  you. 
Mr.  Chairman,  Senator  Bryan,  Members  of  the  Subcommittee, 

I'm  pleased  to  be  here  today  to  present  the  Administration's  views 
on  S.  650,  The  Economic  Growth  and  Regulatory  Paperwork  Reduc- 

tion Act  of  1995. 
I  would  like  to  commend  you,  Mr.  Chairman,  for  holding  this 

hearing  and  for  the  role  that  you.  Senator  Mack,  Senator  D'Amato, 
and  others  have  played  in  keeping  attention  focused  on  improving 
the  regulatory  environment  in  which  depository  institutions  oper- 

ate. I  also  want  to  thank  Senators  Sarbanes  and  Bryan  for  their 
constructive  support  in  these  matters. 
The  Administration  has  a  strong  commitment  to  reducing  the 

costs  and  improving  the  quality  of  bank  regulation.  Over  the  past 
2  years,  we  have  taken  numerous  steps  to  achieve  that  objective. 

For  example,  the  OCC  and  OTS  have  moved  to  focus  regulation 
on  the  real  risks  and  not  on  technicalities.  They  are  also  in  the 
process  of  reviewing,  rethinking  and  rewriting  all  their  rules  to 

focus  on  what's  important,  to  make  the  rules  clearer  and  simpler, 
and  to  eliminate  unnecessary  restrictions  and  requirements. 
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The  Treasury  is  also  making  major  strides  in  streamlining  its 
implementation  of  the  Bank  Secrecy  Act  to  eliminate  the  sort  of 
unwarranted  burdens  Senator  Bryan  referred  to  earlier. 
The  Administration,  bank  regulators  and  Congress  can  and 

should  further  improve  the  regulatory  environment  for  depository 
institutions.  Accordingly,  the  Administration  supports  a  large  por- 

tion of  S.650's  provisions,  either  as  drafted  or  with  modifications. 
We  welcome  this  opportunity  to  participate  in  the  Subcommittee's efforts  to  identify  and  eliminate  needless  regulatory  costs. 

We  do  this  consistent  with  our  commitment  to  promote  efficiency 
and  competition,  keep  federally-insured  depository  institutions  safe 
and  sound,  and  protect  the  interests  of  consumers. 
We  do  have  concerns,  Mr.  Chairman,  about  proposals  to  amend 

the  Community  Reinvestment  Act  or  otherwise  impair  its  oper- 
ation. We  strongly  oppose  any  weakening  of  CRA,  and  we  urge  the 

Subcommittee  to  keep  CRA  outside  the  scope  of  this  bill. 
Two  years  ago,  the  President  called  on  the  Federal  banking  agen- 

cies to  rewrite  their  CRA  rules  to  stress  performance,  not  paper- 
work— to  reduce  regulatory  burden,  while  at  the  same  time  making 

CRA  more  effective. 
Last  month,  the  banking  agencies  adopted  final  rules  after  one 

of  the  most  comprehensive  rulemaking  proceedings  in  the  agencies' 
recent  history,  a  process  in  which  they  sought  and  obtained  the 
input  of  thousands  of  interested  parties. 

In  framing  the  new  rules,  the  agencies  considered  and  dealt  ef- 
fectively with  the  problems  of  the  old  CRA  system.  There  is  thus 

no  need  for  statutory  changes.  The  thoughtful,  carefully  balanced 
reforms  adopted  by  the  agencies  fulfill  both  the  promise  of  the  stat- 

ute and  the  President's  request.  They  provide  real  incentives  for 
depository  institutions  to  serve  all  our  communities  and  a  stream- 

lined, straightforward  process  for  assessing  their  success. 
The  new  rules  deserve  a  chance  to  work,  and  we  believe  they 

should  be  implemented  as  scheduled.  To  amend  CRA  in  any  respect 
before  the  new  rules'  effectiveness  can  be  evaluated  would  be  coun- 

terproductive, and  the  Administration  would  firmly  oppose  it. 
Let  me  turn  now  to  provisions  in  the  bill  that  would  streamline 

regulatory  applications. 
Banks  have  long  been  required  to  obtain  regulatory  approval  for 

branching,  acquisitions,  mergers,  and  so  forth.  Under  current  law, 
they  must  file  applications  and  can  go  forward  only  after  they  re- 

ceive approval  from  their  regulators. 
The  bill  would  generally  permit  well-capitalized,  well-managed 

institutions  with  satisfactory  CRA  ratings  to  give  regulators  15 
days  notice  of  the  proposed  transaction,  and  then  unless  regulators 
acted  to  require  a  full-fledged  application,  the  institution  could  go 
forward  with  the  transaction. 
We  support  this  approach.  We  believe  the  process  of  reviewing 

such  transactions  can  and  should  be  streamlined.  But  we  would 
make  a  modest  change  in  order  to  preserve  current  opportunities 
for  review  of  an  institution's  record  of  serving  its  community.  Spe- 

cifically, we  would  retain  existing  publication  requirements,  give 

interested  persons  an  opportunity  to  comment  on  the  institution's 
CRA  record,  and  have  the  institution  file  an  application  if  regu- 

lators received  a  substantial  CRA  protest. 
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This  approach  would  provide  a  streamHned  notice  process  in  the 
overwhelming  majority  of  cases  while  maintaining  the  integrity  of 
CRA. 

Turning  now  to  some  other  subjects,  the  bill  rightly  seeks  to  en- 
courage institutions  to  test  themselves  for  discrimination.  We  want 

institutions  to  be  able  to  self-test  and  then  take  corrective  action, 
and  we  support  incentives  toward  those  ends.  We  would  be  glad  to 
work  with  the  Subcommittee  on  appropriate  language  to  encourage 
self-testing  without  hindering  appropriate  enforcement  action. 
We  support  simplifying  the  Truth-in-Lending  Act  and  the  Real 

Estate  Settlement  Procedures  Act,  or  RESPA. 
The  Truth-in-Lending  Act  should  not  permit  borrowers  to  avoid 

responsibility  because  of  truly  technical  violations  by  a  lender,  and 
we  support  appropriately  drafted  provisions  to  prevent  them  from 
doing  so.  Rodash  relief  makes  sense. 
The  bill  would  also  amend  safety  and  soundness  safeguards. 

Many  of  these  amendments  are  reasonable,  but  we  would  oppose 
permitting  small  banks  and  thrifts  to  go  2  years  between  examina- 

tions. Interest  rates  and  local  economic  conditions  can  change  dra- 
matically over  2  years,  and  capital  can  erode  very  rapidly. 

A  2-year  examination  cycle  would  undercut  the  most  important 
safety  and  soundness  reform  in  recent  years,  the  system  of  prompt, 
corrective  action  enacted  in  1991.  This  system  applies  progressively 
more  stringent  supervisory  safeguards  to  FDIC-insured  depository 
institutions  as  their  capital  declines.  The  system  depends  for  its 
success  on  timely  and  accurate  measurement  of  capital,  including 
the  results  of  examinations. 

The  bill  would  also  amend  the  current  requirement  that  the  larg- 
er FDIC-insured  depository  institutions  obtain  an  annual  independ- 

ent audit.  Again,  many  of  these  changes  are  reasonable,  but  we  do 

generally  oppose  permitting  an  institution's  managers  to  serve  on 
its  audit  committee.  Such  a  committee  is  typically  the  principal 

point  of  contact  between  an  institution's  board  of  directors  and  the 
institution's  own  internal  audit  function.  Internal  auditors,  who  are 
of  course  employees  of  the  institution,  must  be  able  to  communicate 
their  concerns  and  findings  to  the  board  of  directors  without  control 
by  or  fear  of  reprisal  from  the  very  management  whose  actions 
they  may  be  reviewing. 

In  conclusion,  Mr.  Chairman,  we  look  forward  to  working  with 
the  Subcommittee  to  crafl  and  move  legislation  that  eliminates  reg- 

ulatory burdens  while  maintaining  important  and  necessary  public 
benefits. 

I  would  be  pleased  to  respond  to  any  questions  the  Subcommittee 
may  have. 

Senator  Shelby.  You  all  note  the  cumulative  effect  regulations 
have  on  our  financial  institutions,  every  one  of  you.  How  do  we 
avoid  the  regulatory  burdens  that  result  from  this  cumulative  ef- 

fect of  various  laws  and  regulations?  Would  a  10-year  regulatory 
review  ensure  that  we  regularly  monitor  unnecessary  overridden  or 
outdated  regulations? 

Governor  Phillips,  you  might  want  to  respond  to  that  first,  since 
you  alluded  to  it  in  your  opening  testimony. 

Ms.  Phillips.  Thank  you,  Mr.  Chairman.  Yes,  I  would. 
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I  think  that  the  bill  goes  a  long  way  in  addressing  this  problem 
of  the  accumulation  of  regulations.  When  regulations  are  put  into 

effect,  there's  generally  a  good  reason  for  their  being  put  in  place. 
But  sometimes  then  the  reason  goes  away  but  the  regulation  re- 

mains. I  think  that  a  regular  review  process,  both  such  as  is  under- 
taken by  the  Fed  and  some  of  the  other  agencies,  but  also  by  the 

Congress  which  would  be  helpful,  and  I  think  that  this  bill  goes  a 
long  way  in  meeting  that  concern. 

Senator  Shelby.  Ms.  Heifer. 
Ms.  Helper.  I  would  support  very  much  that  provision  of  the 

bill.  In  fact,  the  FDIC  will,  as  a  matter  of  policy,  review  regulations 
every  5  years,  to  look  at  whether  those  regulations  continue  to 
make  sense,  whether  they  meet  the  purposes  for  which  they  are  in- 
tended. 

While  I  was  a  staff  person  at  the  Federal  Reserve,  I  had  experi- 
ence with  reviewing  the  international  regulation.  Regulation  K, 

every  5  years,  which  is  required  by  law.  I  felt  that  process  worked 
very  well  and  assured  a  continuing  look  at  the  applicability  of  the 
regulations. 

Senator  Shelby.  Mr.  Ludwig. 
Mr.  Ludwig.  I  strongly  support  the  10-year  review  provision  in 

the  bill.  We  are  in  the  process  right  now  of  doing  a  top-to-bottom 
review,  which  we  are  about  a  third  of  the  way  through.  It  is  a  very 
valuable  thing  to  do  on  a  periodic  basis. 

Senator  Shelby.  Sifting  through  the  baggage? 
Mr.  Ludwig.  Yes. 
Senator  Shelby.  Mr.  Fiechter. 
Mr.  Fiechter.  I  completely  agree  also. 
Mr.  Carnell.  The  Administration  strongly  supports  that  require- 

ment. The  President  is  pressing  all  regulatory  agencies  within  the 
Administration  to  review  their  regulations,  and  we  think  that  your 
proposal,  Mr.  Chairman,  would  be  very  constructive  in  providing  a 
framework  for  looking  at  how  the  reviews  and  the  regulations  are 
working. 

Often  when  the  initial  concern  that  gave  rise  to  a  regulation  dies 
down,  then  the  people  who  actually  have  to  live  with  it,  the  people 
in  the  trenches,  say  bank  compliance  officers,  are  stuck,  and  there 

isn't  a  forum  for  identifying  and  dealing  with  their  concerns. 
Senator  Shelby.  Before  we  continue  into  the  questions.  Senator 

Sarbanes,  do  you  have  an  opening  statement? 
Senator  Sarbanes.  I  do,  Mr.  Chairman,  if  this  is  an  appropriate 

time. 

Senator  Shelby.  You  go  ahead  I  should  have  called  on  you  ear- 
lier. 

OPENING  STATEMENT  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Let  me  say  at  the  outset  that  I  think  this  is 
an  important  hearing  as  is  the  one  that  will  be  held  tomorrow,  and 
I  hope  there  may  be  an  opportunity  for  further  hearings. 

Obviously,  there  is  room  to  make  improvements  in  the  way  in- 
sured depository  institutions  are  regulated  so  as  to  reduce  unneces- 

sary regulatory  burden,  provided  that  we  are  assured  that  the  safe- 
ty and  soundness  considerations  are  met  and  are  not  being  weak- 
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ened  or  undermined  and  provided  that  important  consumer  protec- 
tions remain  in  place. 

This  is  not  a  one-sided  game  and  in  fact,  I  am  struck  by  the  fact 
that  modification  to  the  CRA  regulations  have  met  with  general  ap- 

proval from  all  sides  of  the  spectrum.  I  think  that  is  an  important 
reaction  to  the  efforts,  the  very  substantial  efforts  made  over  an  ex- 

tended period  of  time,  to  develop  the  latest  regulations. 
I  have  had  the  opportimity  to  review  the  provisions  in  S.  650. 

Some  strike  me  as  reasonable  proposals.  Others  seem  to  me  to  re- 
spond to  a  problem  but  in  my  view  could  be  improved  with  modi- 

fication. In  other  words,  we  are  addressing  a  situation  that  I  think 
people  would  agree  needs  to  be  addressed,  but  it  might  be  done  in 
a  different  way. 

Others  very  frankly  I  think  are  not  wise,  ought  not  to  be  done 
or  alternatively  do  not  belong  in  legislation  dealing  with  the  issue 
of  regulatory  burden.  They  raise  matters  that  need  to  be  looked  at 

but  in  a  different  context,  and  I'll  come  to  that  in  just  a  moment. 
There  are  a  number  of  items  in  the  first  category,  and  some  have 

been  touched  upon  by  the  people  testifying  here  today. 
In  the  second  category,  where  I  think  there  are  matters  that 

should  be  looked  at  or  addressed,  but  perhaps  done  differently  than 
is  outlined  in  this  bill,  I  would  place  the  provisions  dealing  with 
Truth-in-Lending,  Truth-in-Savings,  and  the  Real  Estate  Settle- 

ment Procedures  Act  [RESPA]  which  some  of  the  regulators  have 
touched  upon  here  today. 

The  function  of  these  statutes  can  arguably  be  improved  in  such 
a  way  as  to  continue  to  provide  meaningful  disclosure  and  protec- 

tion to  consumers  while  reducing  unnecessary  burden  on  financial 
institutions.  We  need  to  look  carefully  at  that  matter. 

In  the  final  category,  the  one  where  I  feel  that  we  ought  not  to 
move  forward,  I  would  place  the  provisions  dealing  first  and  fore- 

most with  the  Community  Reinvestment  Act. 
When  Congress  passed  the  Community  Reinvestment  Act,  almost 

20  years  ago,  it  based  the  legislation  on  a  very  simple  set  of  find- 
ings that  in  my  view  are  still  valid  today.  First,  regulated  financial 

institutions  are  required  by  law  to  demonstrate  that  their  deposit 
facilities  serve  the  convenience  and  needs  of  the  communities  in 

which  they  are  chartered  to  do  business.  It  seems  to  me  an  accept- 
able proposition  on  its  face.  Second,  the  convenience  and  needs  of 

communities  include  the  need  for  credit  services,  as  well  as  deposit 
services.  Third,  regulated  financial  institutions  have  continuing 
and  affirmative  obligations  to  help  meet  the  credit  needs  of  the 
local  communities  in  which  they  are  chartered. 
CRA  has  had  a  very  strong  impact  over  its  17  years.  Most  ob- 

servers agree  it  has  helped  to  encourage  billions  of  dollars  of  lend- 
ing to  underserved  urban  and  rural  areas.  There  have  been  criti- 

cisms of  course,  both  by  financial  institutions  and,  interestingly 
enough,  by  community  groups,  that  CRA  examinations  were  overly 
focused  on  documentation  and  paperwork  rather  than  performance. 

The  bank  regulators  have  worked  on  a  fundamental  revision  of 
the  CRA  regulations  designed  to  reduce  the  paperwork  burden  for 
almost  18  months.  Those  final  regulations  came  out  just  2  weeks 

ago.  Some  think  they  didn't  go  far  enough,  others  think  they  went 
too  far.  I  think  most  people  agree  that  they  represent  an  overall 
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improvement.  In  fact,  last  Friday,  a  press  conference  was  held  with 
not  only  community  groups  but  the  U.S.  Conference  of  Mayors,  the 

National  League  of  Cities,  as  well  as  some  of  our  Nation's  leading 
financial  institutions,  supporting  the  final  regulations. 

In  light  of  these  comprehensive  new  regulations  that  have  been 
issued,  I  think  we  ought  to  give  it  a  chance  to  work  before  we  con- 

sider extensive  legislative  modifications. 
Now  one  other  provision  I  want  to  mention  which,  in  my  view, 

belongs  in  the  consideration  of  a  different  piece  of  legislation,  is 
eliminating  the  7  percent  annual  asset  growth  cap  on  so-called 
nonbank  banks.  This  actually  I  think  has  major  implications  for 
the  structure  of  our  financial  system  and  ought  to  be  dealt  with  in 
the  context  of  legislation  addressing  that  subject. 

Limiting  the  growth  cap  would  allow  commercial  firms  owning 
grandfathered  nonbank  banks,  which  is  what  it  applies  to,  to  ex- 

pand their  banking  activities  dramatically,  thereby  raising  a  fun- 
damental structural  issue  in  the  regulation  of  our  financial  system. 

It  would  expand  the  competitive  advantage  enjoyed  by  the  rel- 
atively small  number  of  security  firms  and  insurance  companies 

that  own  nonbank  banks.  Security  firms  and  insurance  companies 
generally  would  continued  to  be  barred  from  acquiring  banks  under 
the  current  arrangements,  and  the  Bank  Holding  Company  Act, 
and  the  Glass-Steagall  Act  would  continue  to  limit  bank  activities. 

So  whether  the  7  percent  growth  cap  on  nonbank  banks  should 
be  taken  it  seems  to  me  it  ought  to  be  dealt  with  in  the  context 
of  legislation  dealing  with  the  overall  structure  of  our  financial  sys- 

tem and  not  legislation  simply  addressing  regulatory  burden. 
This  is  not  simply  a  regulatory  burden  matter,  this  is  a  matter 

which  has  very  significant  implications  for  the  structure  of  the  fi- 
nancial system,  and  in  my  view  ought  to  be  addressed  in  that  con- 

text. I'm  willing  to  look  at  it  in  that  context,  and  hear  the  argu- 
ments pro  and  con. 

Mr.  Chairman,  I  look  forward  to  working  with  you  and  other 
Members  of  the  Committee  as  we  seek  to  resolve  some  of  these 
very  difficult  issues.  I  want  to  thank  the  witnesses  at  the  table  for 
their  testimony  here  today,  and  I  look  forward  to  the  testimony  we 
will  be  receiving  on  tomorrow. 

Senator  Shelby.  Thank  you. 

Before  I  call  on  Senator  D'Amato,  the  Chairman  of  the  Full  Com- 
mittee, I  want  to  first  share  with  you  that  we  are  in  our  first  vote, 

second  notice,  that  will  last  15  minutes,  and  as  many  as  12  votes 

will  follow  back  to  back.  So  after  Senator  D'Amato,  I'm  going  to  re- 
cess the  Subcommittee  until  2  o'clock. 

Senator  D'Amato. 

OPENING  STATEMENT  OF  SENATOR  ALFONSE  M.  D'AMATO 

Senator  D'Amato.  Mr.  Chairman,  first  let  me  congratulate  you, 
Senator  Shelby,  for  this  your  first  hearing  as  Chairman  of  the  Fi- 

nancial Institution  and  Regulatory  Relief  Subcommittee.  Second, 
let  me  congratulate  you  and  Senator  Mack  on  the  good  job  that  you 
have  done  in  introducing  this  bill  which  begins  to  address  the  prob- 

lems of  over-regulated  financial  institutions.  If  we  let  bankers  and 
lenders  do  their  job  without  such  high  regulation  compliance  costs 
we  can  save  consumers  billions  of  dollars. 
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This  bill  eliminates  unnecessary  prior  approval  applications  for 
routine  activities.  I  agree  with  the  observation  already  made  by 
several  regulators  that  it  is  ridiculous  to  require  a  bank  to  file  an 
application  with  its  regulators  to  open  an  ATM  or  to  move  a  branch 
office.  This  bill  will  eliminate  unnecessary  application  require- 
ments. 

I'm  going  to  put  aside  the  question  of  CRA  because  there  are  so 
many  provisions  in  this  bill  that  we  can  reach  agreement  upon.  I 
think  we  should  move  forward  with  speed  to  mark  up,  and  pass 
this  bill.  I  believe  we  should  incorporate  the  suggestions  of  the  reg- 

ulators, to  make  the  bill  more  effective  and  efficient. 
I  would  like  to  see  us  do  something  with  the  issue  of  lender  li- 

ability for  the  clean-up  of  environmental  waste  for  which  they  are 
not  responsible.  I  see  the  regulators  nodding  in  agreement  that  this 
is  a  problem  for  the  banking  community. 

I  hope  that  we  will  be  able  to  work  on  lender  liability  with  the 
cooperation  of  the  Environment  Committee  so  that  we  can  include 
a  solution  in  this  legislation.  I  fully  intend  to  consider  all  good  sug- 

gestions to  solve  this  problem. 
S.  650  is  a  good  start  point  for  reducing  the  overwhelming  regu- 

latory burden  on  financial  institution,  and  I  want  to  again  con- 
gratulate the  Subcommittee  Chairman  and  Senator  Mack. 

Senator  Shelby.  This  Subcommittee  will  stand  in  recess  until  2 
o'clock. 

[Whereupon,  at  11:15  a.m.,  the  Subcommittee  was  recessed,  to 
reconvene  the  same  day,  Tuesday,  May  2,  1995,  at  2  p.m.,  in  the 
same  place.] 
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AFTERNOON  SESSION 

Senator  Shelby.  The  Subcommittee  will  come  to  order. 

Again,  I  apologize  to  all  you  regulators.  That's  the  nature  of  the 
Senate,  back  to  back  votes  and  a  lot  of  them.  I  hope  there's  a  lot 
behind  the  fury  that  we  deal  with. 

I  have  a  series  of  questions  I'm  going  to  propound  to  all  of  you 
and  try  to  move  as  fast  as  I  can.  You  have  raised  some,  when  I 
say  you,  all  of  you  or  some  of  you  have  raised  some  concerns  about 
being  given  the  discretion  to  extend  the  examination  cvcle  to  24 
months.  Would  you  support  an  18-month  cycle  for  both  CAMEL 
ones  and  twos  under  $250  million?  Current  law  extends  the  18- 
month  cycle  to  CAMEL  ones  with  $250  million  and  CAMEL  twos 
with  $175  million. 
Chairwoman  Heifer,  do  you  have  an  opinion  on  that? 
Ms.  Helfer.  We  have  I  think  some  concerns  about  extending  the 

coverage  to  ones  and  twos.  One  of  the  great  incentives  of  providing 
a  somewhat  longer  examination  cycle  for  CAMEL  one-rated  institu- 

tions is  that  it  encourages  institutions  to  be  one-rated,  which,  from 
our  perspective,  is  a  good  thing. 

I  think  that  we  are  very  sensitive  to  the  issues  and  concerns  that 
banks  have  about  examinations  being  too  burdensome. 

The  way  the  FDIC  does  it  is  we  have  informal  and  formal  agree- 
ments with  46  States  covering  State-chartered  institutions,  and  we 

alternate  exams  with  most  of  those  States  where  the  institutions 

are  one  and  two-rated,  and  then  we  coordinate  joint  examinations 
where  the  institutions  are  three,  four,  and  five-rated,  in  an  effort 
to  reduce  the  number  of  examinations  in  total. 

In  addition,  we  have  just  announced  a  survey  of  all  banks  that 
will  be  examined  over  the  next  year,  3,500,  to  get  their  comments 
on  what  they  see  as  the  important  useful  aspects  of  examinations 
as  well  as  the  problems  with  examinations  so  that  we  can  provide 
a  continuing  dialog  with  the  banks  and  fix  those  problems  which 
can  be  fixed  and  still  assure  safety  and  soundness  with  financial 
institutions. 

Senator  Shelby.  Before  I  call  on  Mr.  Ludwig,  I  just  want  to  reit- 
erate that  I  believe  everybody  on  the  Banking  Committee  in  the 

Senate,  and  I'm  sure  in  the  House,  is  interested  in,  first  and  fore- 
most, sound  banking  practices  and  sound  banks  that  go  with  it.  We 

are  just  trying  to  suggest,  or  at  least  have  a  dialog  with  you,  is 
there  a  better  way  to  do  it,  without  affecting  the  soundness  in  any 
way. 

Mr.  Ludwig. 

Mr.  Ludwig.  I  feel  comfortable  going  to  18  months  for  any  insti- 
tution below  $250  million  that's  one-  or  two-rated.  I  think  an  18- 

month  cycle  gives  a  little  more  flexibility  but,  at  the  same  time,  I 
think  it  is  prudent.  When  you  go  to  24  months,  as  I  indicated,  the 

time  between  examinations  just  gets  too  long.  It's  a  30  percent  in- crease. 
Senator  Shelby.  Do  both  of  you  already  have  the  discretion  to 

go  in  any  time  you  please  anyway?  I  mean,  if  you  thought  some- 
thing may  be  amiss  or  were  notified,  maybe  you  better  look  at 

something,  even  if  you'd  just  been  there  6  months  before,  it  would 
be  incumbent  upon  you  to  check  that  out? 

Ms.  Helper.  Yes,  we  do  have  that  discretion. 
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Mr.  LUDWIG.  Sure. 
Senator  Shelby.  OK 
Governor  Phillips. 
Ms.  Phillips.  The  only  thing  I  would  add  is  that  we  are  already 

at  18  months  for  the  under  $250  million.  What  we  would  be  con- 
cerned about  is  if  we  go  to  a  mandatory  18  months  that  might  lead 

us  to  ending  up  that  way  for  everything.  While  we  appreciate  the 
discretion  that  is  offered,  I  think  we  would  appreciate  still  the  op- 

portunity to  examine  every  year,  which  has  been,  we  think,  a  very 
healthy  part  of  the  last  round  of  legislation. 

Senator  Shelby.  Mr.  Fiechter. 
Mr.  Fiechter.  I  would  support  the  $250  million.  As  I  understand 

it,  we  would  have  discretion. 
Senator  Shelby.  You  would?  You  have  the  discretion. 
Mr.  Fiechter.  Absolutely. 
Senator  Shelby.  We  would  never  want  to  take  any  tool  away 

from  you  that  would  help  you  in  any  way  maintain  a  sound  bank- 
ing system. 

Rick. 

Mr.  Carnell.  Mr.  Chairman,  in  the  context  of  an  18-month  ex- 
amination cycle,  we  would  not  object  to  raising  the  asset  threshold 

to  $250  million. 
What  holds  me  back  from  expressing  support  is  the  lack  of  good 

information  on  how  the  cost  of  examinations  here  would  compare 
with  the  potential  for  losses  to  the  FDIC.  I  think  this  is  a  very  good 
area  for  cost-benefit  analysis,  but  the  data  is  difficult  to  come  by. 

Senator  Shelby.  We  don't  want  any  losses  to  the  FDIC,  if  we  can 
help  it. 

Ms.  Helper.  Thank  you. 
Senator  Shelby.  None. 
Mr.  Carnell.  Well,  if  the  losses  to  the  FDIC  were  less  than  the 

cost  to  the  FDIC  of  examining  the  institution,  I  think  that  might 
be  in  the  acceptable  range,  but  our  whole  point  is  to  avoid  any  larg- 

er losses. 
Senator  Shelby.  Where  can  we  get  information,  I  mean,  all  of  us 

together,  working  with  you,  where  can  we  get  some  other  informa- 
tion? You  said  you  would  want  some  more  information  from  the 

Comptroller  or  the  FDIC? 

Mr.  Carnell.  It's  the  agencies  themselves,  and  I  think  particu- 
larly the  FDIC. 

Senator  Shelby.  Could  you  look  into  that? 
Mr.  Carnell.  We  would  very  much  like  to  work  with  them  and 

satisfy  ourselves.  I  would  say,  Mr.  Chairman  in  the  case  of  some 
increase  in  the  dollar  threshold,  since  the  institutions  are  so  small 
and  since  the  losses  are  not  likely  to  be  significant,  there  is  merit 
in  permitting  the  agencies  to  focus  their  resources  more  closely  on 
the  institutions  that  require  greater  scrutiny. 

Senator  Shelby.  Absolutely.  But  you  still  have  the  discretion  to 
look  at  all  of  them  at  any  time.  Is  that  right? 

Mr.  Carnell.  Yes,  sir. 
Senator  Shelby.  What  are  the  benefits  of  encouraging  financial 

institutions  to  self-test?  What  prevents  them  from  self-testing  now? 
What  can  be  done  to  encourage  institutions  to  do  that? 

Mr.  Ludwig. 

^O-y.-^A     QR  _  9 
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Mr.  LUDWIG.  Mr.  Chairman,  we  support  your  suggestion  of  self- 
testing.  The  benefits  are  that  they  are  closer  to  the  problem,  and 
no  regulatory  agency  can  conduct  as  good  a  testing  program  as  the 
institution  can  do  for  itself. 

Senator  Shelby.  And  also  trying  to  prevent  a  problem? 
Mr.  LUDWiG.  Yes,  and  prevent  a  problem. 
Senator  Shelby.  Without  being  penalized,  without  this  being  used 

against  them  later,  right? 
Mr.  LuDWiG.  Yes.  Today,  if  a  bank  you  were  to  self-test,  the  in- 

formation collected  could  be  used  against  it.  This  inhibits  self-test- 
ing. I  think  your  suggestion  is  a  good  one,  and  we  fully  support  it. 

Senator  Shelby.  Chairwoman  Heifer. 

Ms.  Helper.  I  agree.  I  think  that  it  is  very  difficult  for  bank  ex- 
aminers to  find  every  potential  problem  of  illegal  discrimination. 

With  the  banks  helping,  we  can  all  make  certain  that  lending  in 
this  country  is  fair,  and  we  can  do  it  best  if  the  banks  help. 

Regulation  B  has  prohibited  the  banks  from  obtaining  informa- 
tion on  race  and  gender  and  the  other  characteristics.  I  would  like 

to  congratulate  our  colleagues  at  the  Fed  who  have  proposed  an 
amendment  to  Regulation  B  that  would  permit  race  and  gender 
that  information  to  be  obtained  by  financial  institutions. 

The  FDIC  would  suggest  that  the  bill  go  a  step  further  and  actu- 
ally protect  those  institutions  that  do  engage  in  self-testing  from 

potential  liability  in  some  circumstances  in  civil  litigation  because 
that  has  also  been  a  damper  on  institutions  getting  involved  in 
self-testing. 

In  the  end,  as  I  say,  we  all  benefit  if  everyone  makes  certain  that 
there  are  full  and  fair  opportunities  for  lending  and  services  to  ev- 

eryone in  this  country. 
Senator  Shelby.  Governor  Phillips. 
Ms.  Phillips.  Yes,  sir.  We  support  that  provision  of  S.650.  I 

think  that  self-testing  is  a  very  healthy  way  for  institutions  not 
only  to  find  problems  but  also,  in  fact,  to  promote  better  manage- 

ment practices  within  the  bank. 

We  are  somewhat  concerned,  and  we'll  be  glad  to  work  with  you 
on  the  language,  that  if  during  the  examination  process,  we  nnd 
something,  we  would  like  to  be  able  to  make  a  referral,  not  nec- 

essarily coming  out  of  the  self-testing.  But  hopefully  the  institu- 
tions would  do  the  self-testing,  make  corrections  themselves  as 

they  find  problems. 
Senator  Shelby.  Well,  that  would  just  be  raw  evidence  you  found 

at  examination  time.  That  wouldn't  be  self-testing. 
Ms.  Phillips.  Yes.  We  are  hopeful  that  the  language  in  S.  650 

wouldn't  preclude  our  making  a  referral,  but  we  just  need  to  get that  clarified. 
Senator  Shelby.  Rick,  do  you  have  anything? 
Mr.  Carnell.  Yes.  We  support  protection  for  self-testing.  We 

want  institutions  to  be  able  to  self-test  and  then  take  corrective  ac- 
tion without  fearing  enforcement  action.  We  are  concerned  that 

current  law  has  a  chilling  effect,  because  it  requires  matters  to  be 
referred  for  enforcement,  for  example,  even  if  corrective  action  has 
been  taken. 

But  we  would  like  to  work  with  you  on  some  refinements  of  the 
bill  as  proposed.  We  think  it  would  be  appropriate  to  define  self- 
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testing,  and  we  would  also  like  to  make  sure  that  we  don't  inad- 
vertently create  a  potential  for  abuse — something  different  than 

what  I  tnink  you're  trying  to  achieve  here. 
For  example,  we  wouldn't  want  to  enable  an  institution  with  a 

problem  on  its  hands  to  create  a  cloak  of  privilege  for  itself  by 
going  out,  looking  at  its  files,  calling  that  a  test,  and  then  saying 
that  it  was  privileged. 

Also,  if  self-testing  results  are  used  as  a  defense,  then  we  think 
they  should  also  be  disclosed  under  those  circumstances,  and  also 
that  confidentiality  should  end  upon  an  independent  finding  of  a 
violation. 

Senator  Shelby.  Do  you  agree  with  that,  Mr.  Fiechter? 
Mr.  Fiechter.  Yes. 
Senator  Shelby.  Do  you  basically  believe,  most  of  you,  I  hope  all 

of  you,  agree  with  the  premise  that  lending  should  be  color  blind 
but  not  risk  blind?  All  of  you  are  nodding  in  the  affirmative? 

Ms.  Phillips.  Yes.  Absolutely. 

Senator  Shelby.  That's  the  goal  we  are  trying  to  achieve.  No  dis- 
crimination against  someone  because  of  color  or  anything  else. 

Mr.  Carnell.  That's  correct. 
Senator  Shelby.  Regarding  the  Community  Reinvestment  Act, 

some  of  you  have  cautioned  us  from  acting  on  CRA  legislatively,  al- 
though we  created  CRA  legislatively,  and  we  reserve  that  right  in 

the  Congress  to  amend,  to  delete,  to  extend  and  so  forth.  You're 
asking  that  we  wait  and  see  how  the  new  CRA  regulations  work 

out,  and  I  understand  where  you're  coming  from.  But  how  long, how  long  are  you  asking  us  to  wait? 
Mr.  Ludwig. 
Mr.  Ludwig.  The  first  stage  of  the  CRA  reform  effort  will  go  into 

effect  in  January  of  this  coming  year.  The  new  small  bank  stream- 
lined examination  procedures  and  the  strategic  plan  option  for  the 

larger  banks  will  go  into  effect  then.  The  new  CRA  evaluations  for 
the  larger  institutions  will  not  be  in  effect  until  1997.  This  time- 

table will  provide  a  good  transition  into  the  new  rules,  as  the 

banks  requested,  so  that  there  isn't  disruption. 
We  would  want  to  look  at  two  examination  periods,  and  possibly 

a  third,  before  we  could  fairly  evaluate  whether  or  not  the  reform 

was  a  success  and  whether  there  was  a  need  for  any  change.  I'm 
rather  hopeful  that  the  regulation  will  answer  those  questions  that 
caused  you  and  others  to  want  to  reform  the  CRA  legislatively. 

Senator  Shelby.  Of  course,  a  lot  of  people  have  told  us,  from  all 
over  the  Nation,  that  the  reason  that  the  regulators  are  moving  or 
taking  a  little  step  here  and  step  laterally  on  CRA,  is  because 

they've  heard  the  footsteps  of  the  Congress,  both  across  the  street 
in  the  House,  and  over  here  in  the  Senate,  and  we  don't  have  any 
reason  to  discount  that  yet. 

Chairman  Phillips. 
Ms.  Phillips.  I  would  say  that  we  do  of  course  pay  attention  to 

the  Congress  and  listen  to  the  Congress.  I  think  that's  our  respon- 
sibility. 

I  will  say  that  I  can  speak  as  somebody  who  came  to  the  process 
in  October,  relatively  late.  Many  of  my  colleagues  had  been  work- 

ing on  CRA  reforms  for  a  number  of  months  by  that  point.  But  I 
feel  very  strongly  that  a  very,  very  serious  effort  has  been  made 
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to  look  at  every  element  of  the  current  CRA  regulation  and  to  find 
those  areas  where  it  was  appropriate  to  reduce  burden,  when  it 
was  appropriate  to  recognize  that  smaller  institutions  had  a  larger 
proportionate  burden,  and  I  believe  a  serious  effort  was  made  to 
deal  with  the  concerns  that  have  been  expressed. 

Senator  Shelby.  Given  our  inability  to  gauge  the  relative  success 
of  CRA  in  the  past,  particularly  on  small  banks,  small  institutions, 
how  will  you  know  and  when  will  you  know,  will  you  be  able  to  de- 

termine the  regulation's  relative  success  or  failure?  Your  talking about  2  years  down  the  road? 

Mr.  LUDWIG.  I  think  you  can  say  this,  Mr.  Chairman.  I'm  reading from  the  Independent  Bankers  Association  press  release  after  the 
regulation  was  issued.  They  were  intimately  involved  in  comment- 

ing on  the  proposal  that  came  out,  and  they  say: 
The  IBAA  hailed  the  final  interagency  CRA  rules  released  today  as  a  big  step  in 

regulatory  burden  reduction  for  community  banks. 

The  second  paragraph  goes  on  to  say: 
We  commend  the  regulators  for  instituting  a  meaningful,  streamlined  tiered  ex- 

amination system  that  recognizes  the  differences  between  community  banks  and 
their  large  regional  and  multinational  brethren. 

And  the  third  paragraph  says; 
The  IBAA  praised  the  decision  to  allow  small  banks  owned  by  larger  companies 

to  be  eligible  for  the  streamlined  exam. 

Senator  Shelby.  But  at  the  same  time,  they've  got  a  good  argu- ment that  they  tell  us  nationwide,  the  Independent  Bankers,  the 
smaller  bankers,  that  they  want  to  be  exempt  from  it.  Why?  Be- 

cause they're  already  serving  the  community.  Otherwise,  the  very 
essence  of  them  is  in  the  community. 
What  is  the  effect  of  a  CRA  rating?  What  does  it  mean  to  an  in- 

stitution and  to  the  public?  What  does  it  really  mean?  What's  the downside  of  it?  How  punitive  is  it? 
Mr.  LuDWiG.  To  date,  the  CRA  ratings  have  been  less  useful  than 

they  ought  to  have  been.  This  is  because  the  public,  the  banks,  and 
the  regulators  have  had  less  confidence,  based  on  the  prior  evalua- 

tion system,  that  a  CRA  rating  really  reflected  activity  in  the  com- 
munity. The  real  heart  of  this  change,  which  was  requested  by  the 

banking  industry  and  the  community  organizations  as  well  as  cities 
and  towns,  was  to  focus  the  whole  effort  on  what  matters,  which 
is  lending,  service  and  investment,  so  that  the  ratings  would  have 
genuine  meaning. 

Certainly,  when  an  institution  has  a  higher  rating,  we  take  that 

higher  rating  into  consideration.  It  doesn't  mean  we  don't  listen 
when  there's  a  complaint,  but  the  fact  that  somebody  even  now  has 
an  outstanding  rating  matters.  It  will  matter  a  lot  more  under  the 
new  evaluation  scheme  where  the  evaluation  is  based  in  fact  and 

based  on  the  purpose  of  the  law,  as  opposed  to  the  current  evalua- 
tion, which  is  largely  subjective. 

Senator  Shelby.  Of  course,  I  think  it  goes  without  saying  that 
a  lot  of  people  in  the  Senate  and  the  House  believe  that  the  small 
banks  in  America  ought  to  be  exempt,  period.  You  know,  that  they 

wouldn't  exist  in  the  community  very  long  if  they  didn't  provide  for 
the  community,  if  they  were  not  part  of  the  community,  and  that 
this  is,  as  someone  said  earlier,  a  tremendous  cost  of  doing  busi- 
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ness,  so  why  not  just  take  them  out  period,  especially  the  small 
banks,  the  community  banks? 

Mr.  LUDWIG.  Most  banks  small  and  large,  try  to  do  a  good  job. 
Senator  Shelby.  So  why  make  all  banks,  including  the  commu- 

nity banks  of  America,  smaller  banks  of  America,  comply  and  pay 

the  cost  of  this  CRA?  I  think  that's  one  of  the  focal  points. 
Mr.  LuDWiG.  The  cost  for  community  banks  will  be  dramatically 

reduced  by  the  new  procedures. 

Senator  Shelby.  Why  don't  we  knock  it  out? Mr.  LUDWiG.  Because  there  is  no  place  in  America,  I  think,  that 

the  phrase  the  "other  side  of  the  railroad  tracks"  means  more  than in  a  smaller  town. 
Senator  Shelby.  Well,  I  agree  with  you  but  a  small  bank  would 

have  to  take  care  of  those  needs  or  they  wouldn't  last  long  in  a 
community. 

Mr.  LuDWiG.  Some  banks  yes,  some  banks  no.  We  certainly  see 
some  smaller  institutions  these  days  that  have  more  securities  on 
their  books  than  they  do  loans  to  their  community. 

Senator  Shelby.  But  a  lot  of  people  believe,  and  I  have  seen  evi- 
dence that  the  CRA  is  used  to  extort  money  out  of  bigger  banks 

and  smaller  banks,  but  especially  larger  banks.  It's  just  the  plain 
extortion  of  money  from  various  groups  in  America.  You've  seen  it 
yourself. 

We  don't  believe  anything,  at  least  I  don't,  should  be  used  to  ex- 
tort money;  it  should  go  on  its  merits  not  a  protest  of  this.  Not  say- 

ing you  can't  open  up  a  branch  unless  we  agree  to  it.  I  just  think that  s  a  tremendous  burden  on  business.  It  runs  the  cost  of  interest 
rates  to  consumers  up. 

Mr.  LuDWiG.  I  think  the  new  procedures  will  eliminate  the  ills 
that  Congress  and  you  have  signaled  here,  but  at  the  same  time 
allow  the  purpose  of  the  Act  to  be  fulfilled.  I  think  the  procedures 
really  do  make  a  genuine  contribution  in  this  regard. 

Senator  Shelby.  But  since  Congress  created  the  CRA,  and  if  we 
amended  it  or  exempted  people  from  it,  that  would  still  be  within 
our  power,  would  it  not? 

Mr.  LuDWiG.  Absolutely.  We  will  abide  by  the  Congress'  wishes. 
Senator  Shelby.  What's  the  benefit  of  an  outstanding  rating  over 

satisfactory  rating,  and  what  has  the  benefit  been  for  institutions 
that  have  received  outstanding  ratings  and  been  the  subject  of  a 
protest?  Do  you  want  to  comment  on  that,  either  one  of  you? 

Ms.  Helper.  The  FDIC  last  year  passed  on  nearly  2,800  appHca- 
tions.  Only  8  of  those  had  CRA  protests. 

Senator  Shelby.  Let  me  interrupt  you  a  minute,  and  then  I'll  let 
you  finish. 

How  many  people  did  you  have  to  hire  to  pass  on  2,800  of  these, 
and  who  paid  for  that?  The  American  taxpayer  paid  the  Federal 
employees  to  pass  on  that,  and  then  the  banks  had  to  pay  their 
people  to  comply,  did  they  not? 

Ms.  Helper.  Well,  in  the  FDIC's  case,  the  banks  actually  paid 
through  Bank  Insurance  Fund  premiums  for  our  employees. 

Senator  Shelby.  OK,  and  who  pays  that?  The  banks  do. 
Ms.  Helper.  Yes,  they  pay  from  their  assessments.  How  many 

employees?  Do  we  have  any  idea,  on  the  applications? 
[Pause.] 
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Ms.  Helper.  We  have  8  regional  offices.  The  applications  are 
handled  in  the  8  regional  offices  and  then  brought  to  Washington. 

Senator  SHELBY.  It  would  be  a  lot  of  people,  though. 
Ms.  Helper.  But  one  can  assume   

Senator  Shelby.  It  would  be  a  lot  of  people,  wouldn't  it,  to- 
Ms.  Helper.  Probably  a  couple  of  hundred  I  would  assume,  but 

we  could  give  you  the  precise  number. 
Senator  Shelby.  I  would  like  to  have  that  for  the  record. 

Ms.  Helper.  Some  of  those  applications  are,  a  significant  num- 
ber in  fact,  are  among  the  ones  that  we  agree  with  you  in  your  leg- 

islation to  remove  the  requirement  of  specific  applications  for  new 
domestic  branches.  We  also  support  the  elimination  of  new  applica- 

tions for  ATM's  and  other  remote  service  facilities. 
We  had  1,200  branch  applications  last  year  and  700  remote  serv- 

ice facility  applications.  That's  a  total  of  1,900  out  of  the  nearly 
2,800  reviewed,  that  would  actually  be  eliminated  by  your  legisla- 

tion. But  the  point  I  wanted  to  make  was  that  we  have  seen  actu- 
ally at  the  FDIC  very  few  protests,  CRA  protests,  that  have  in  any 

way  impeded  action  on  applications. 
Senator  Shelby.  How  often  do  you  conduct  a  CRA  exam  or 

exams,  how  often?  Once  a  year,  once  every  2  years? 
Mr.  Fiechter.  It  depends  on  the  rating  of  the  institution.  If  they 

have  a  need  to  improve,  I  think  it's  as  often  as  annual.  If  they  get 
a  satisfactory  to  outstanding,  it  can  be  every  24  months. 

Ms.  Phillips.  Eighteen  months  for  us. 
Senator  Shelby.  Can  you  explain  how  the  protest  of  the  CRA 

rating  affects  the  approval  of  an  application  like  of  a  branch  or 
something? 

Ms.  Phillips.  Maybe  I  should. 
Senator  Shelby.  Governor  Phillips,  go  ahead. 
Ms.  Phillips.  Certainly,  if  there  is  a  protest,  then  that  would 

bring  it  to  the  Board's  attention.  If  there  is  a  protest,  that  is  taken 
into  account.  The  staff  would  make  an  independent  evaluation  of 
the  merits  of  that  protest.  In  other  words,  if  somebody  protests,  we 
would  look  into  it. 

Senator  Shelby.  How  long  does  this  generally  take? 
Ms.  Phillips.  It  can  take  awhile.  It  does  slow  down  the  applica- 

tion. 
Senator  Shelby.  Delay  is  costly  to  any  business  and  a  bank  is 

a  business? 
Ms.  Phillips.  Certainly,  we  try  to  accommodate  where  we  can. 
Senator  Shelby.  I  know  that. 
Ms.  Phillips.  But  I  wanted  you  to  understand  that  there  is  an 

independent  assessment. 
Senator  Shelby.  So  the  CRA,  you  could  look  at  it  one  way,  is  a 

burden  on  banking,  isn't  it?  Compliance,  cost,  everything? 
Ms.  Phillips.  Well,  in  many  ways,  if  they  have  a  very  strong 

CRA  program,  that  in  itself  may  be  good  business  for  them. 
Senator  Shelby.  Couldn't  that  be  taken  care  of  under  the  Fair 

Lending  laws? 
Ms.  Phillips.  Community  Reinvestment  is  different  than  that. 

Senator  Shelby.  I  understand  that,  but  if  we  didn't  have  that, 
though,  if  we  didn't  have  a  Community  Reinvestment  Act,  assum- 
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ing  it  was  just  repealed,  it's  against  the  law  to  discriminate  against someone  on  a  loan  because  of  their  color. 

Ms.  Phillips.  Certainly,  that  is  the  case.  It  would  not  be  an  af- 
firmative obligation  to  reinvest  in  the  community.  So  there  is  a  dif- 

ference. 
Mr.  LUDWIG.  Mr.  Chairman,  for  the  OCC,  although  we  have  not 

actually  looked  at  our  records  recently  to  see  what  kind  of  delay 
there  was  caused  by  CRA  protests,  my  sense  is  that  the  application 
is  not  delayed  significantly. 

Senator  Shelby.  OK  Would  your  new  regulations  that  you're 
proposing  be  streamlined,  the  process  for  small  banks  under  $250 
million? 

Mr.  LuDWiG.  Yes,  very  much  so. 
Senator  Shelby.  How  would  a  protest  during  a  merger  or  acqui- 

sition be  handled  under  your  new  regulations?  Say  if  I  had  a  bank 
of  $244  million,  and  I  wanted  to  build  a  branch? 

Mr.  LuDWiG.  We  would  look  carefully  at  the  examination  report 
of  the  examiner  who  looked  at  the  institution,  which  would  be  rel- 

atively short  because  of  the  streamlined  exam. 

Senator  Shelby.  By  relatively  short,  you're  talking  about  days  or weeks?  Months?  Years? 

Mr.  LuDWiG.  You're  talking  about  hours  or  days.  This  is  a  really 
targeted  approach. 

Senator  Shelby.  Less  than  a  week? 
Mr.  LuDWiG.  Absolutely. 

Senator  Shelby.  What's  the  average  ratio  of  CRA  examiners  to 
safety  and  soundness  examiners? 

Ms.  Heifer. 

Ms.  Helper.  That's  an  interesting  question.  I  would  guess  it's somewhere  on  the  order  of  7  to  1  maybe. 
Senator  Shelby.  You  might  want  to  furnish  this  for  the  record. 
Ms.  Helper.  I  can  furnish  it  for  the  record. 

Senator  Shelby.  Just  your  off-the-cufF  judgment,  it's  about  seven 
safety  and  soundness  examiners? 
Ms.  Helper.  Actually,  Mr.  Chairman,  the  ratio  is  7  to  1.  We 

have  many  more  safety  and  soundness  examiners  than  compliance 
examiners. 

Mr.  Fiechter.  I  believe  we  are  8  to  1. 
Senator  Shelby.  How  many  people  would  be  employed  at  FDIC 

dealing  with  CRA  nationwide?  Can  you  furnish  that  for  the  record? 

Ms.  Helper.  We  can.  It's  somewhere  on  the  order  of  400  again. Senator  Shelby.  What  is  the  total  cost  in  salaries. 

Ms.  Helper.  We'll  be  glad  to  supply  that  information  for  you. 
Senator  Shelby.  What  about  the  Comptroller's  Office? 
Mr.  LuDWiG.  It's  about  the  same. 
Senator  Shelby.  What  is  the  average  length  of  time  of  a  CRA 

exam?  I'm  saying  now,  not  under  any  rules  you  might  propose? 
What's  the  average  length  of  time  of  a  CRA  exam? 

Mr.  LuDWiG.  We'll  get  you  that. 
Ms.  Helper.  We'll  furnish  that  for  you. 
Senator  Shelby.  Do  institutions  pay  for  CRA  exams  that  comes 

though  the  Bank  Insurance  Fund,  is  that  right? 
Ms.  Helper.  Well,  for  State-chartered  institutions,  they  will  pay 

through  the  Bank  Insurance  Fund  premiums. 
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Mr.  LuDWiG.  We  charge  separately  as  part  of  our  assessment  fee. 
Mr.  FiECHTER.  As  it  is  for  OTS. 

Senator  Shelby.  You've  heard  testimony  from  different  sized 
banks  as  to  their  cost  of  compHance  with  CRA.  I  know  you're  aware 
of  that.  Why  were  the  race,  ethnic,  and  gender  requirements 
dropped  from  the  final  CRA  regulations? 

Mr.  LuDWiG.  We  were  comfortable  that  in  the  end  we  had  the 
tools  to  deal  with  race  and  gender  problems. 

Senator  Shelby.  Basically  what  kind  of  obligations  do  financial 
institutions  in  America  have  to  their  shareholders,  to  their  deposi- 

tors, to  the  communities  in  which  they  are  chartered? 
Ms.  Helper.  First  and  foremost,  I  think  they  have  the  obligation 

to  operate  in  a  safe  and  sound  manner.  They  have  the  obligation 
to  generally  serve  their  communities.  Convenience  and  needs  of  the 
communities  has  long  been  a  standard  that  banks  must  meet. 

Senator  Shelby.  You  all  agree  with  that? 
Voices.  Yes. 

Senator  Shelby.  CRA  compliance,  I  understand,  requires  lending 

that's  consistent,  and  this  is  very  important,  that's  consistent  with 
safety  and  soundness.  Is  that  not  correct?  In  other  words,  you  don't 
want,  as  a  regulator,  for  X  bank  in  Arlington,  Virginia,  to  make  a 

loan  unless  it's  a  sound  loan  at  the  outset? 
Mr.  LuDWiG.  Absolutely. 

Senator  Shelby.  No  matter  who's  applying? 
Mr.  LuDWiG.  Absolutely. 
Senator  Shelby.  In  other  words,  we  go  back  to  the  idea  that  it 

cannot  be  risk-blind? 
Mr.  LuDWiG.  Absolutely  not.  In  fact,  Mr.  Chairman,  we  stated  ex- 

plicitly in  the  revised  rule  that  the  loans  must  be  safe  and  sound, 
and  we  expect  them  to  be  profitable. 

Mr.  Carnell.  We  agree,  Mr.  Chairman. 
Mr.  LuDWiG.  Mr.  Chairman,  historically  the  basket  of  CRA  loans 

has  in  fact  been  safe. 
Ms.  Phillips.  We  agree  also. 
Senator  Shelby.  Does  CRA  contemplate  lending  agreements  that 

are  facilitated  by  application  protests  that  require  an  institution  to 
hire  a  certain  percentage  of  minority  employees  or  to  make  a  cer- 

tain percentage  of  contributions  to  charity? 
Now  these  things  have  gone  on,  as  you  well  know.  Somebody  will 

protest  and  they  will  say,  well,  I'm  protesting  this  branch  or  I'm 
protesting  this.  Some  people  come  in  and  they  make  a  settlement. 
You  approve  it  as  a  regulator,  and  they  say,  well,  we  are  going  to 
hire  so  many  people  or  we  are  going  to  make  contributions  to  your 
favorite  charity,  in  other  words,  buy  you  off. 

This  goes  on,  as  you  well  know. 
Ms.  Helper.  The  final  regulation,  Mr.  Chairman,  that  was 

adopted  makes  very  clear  that  CRA  does  not  require  specific  loans 
to  specific  individuals  or  specific  geographic  areas,  nor  does  it  re- 

quire specific  ratio  targets  for  any  purpose. 
Mr.  LUDWiG.  We  have  never  enforced  these  kinds  of  private 

agreements. 

Senator  Shelby.  Shouldn't  they  be  prohibited? 
Mr.  LuDWiG.  The  new  CRA  regulation  should  avoid  them. 
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Senator  Shelby.  I  think  it  would  clean  up  a  lot  of  ideas  of  extor- 
tion in  the  marketplace  dealing  with  the  law  and  make  a  lot  of  peo- 

ple feel  a  lot  better  about  it. 
Mr.  Carnell.  Mr.  Chairman,  I  think  a  lot  of  the  past  controversy 

that's  led  to  charges  of  extortion  has  come  from  the  fact  that  the 
criteria  under  the  old  Community  Reinvestment  Act  implementa- 

tion were  quite  ambiguous,  so  much  so  that  the  regulators  found 
it  difficult  to  adiudicate  CRA  protests. 

Here,  by  making  the  expectations  more  clear  and  the  criteria 
more  objective,  the  new  regulation  will  make  it  much  easier  for  the 
regulator  to  just  go  ahead  and  decide  the  case  and  not  put  appli- 

cants under  pressure  to  settle  even  where  the  protest  may  be  ill- 
founded. 

Senator  Shelby.  Governor  Phillips. 
Ms.  Phillips.  I  might  just  say  that  in  the  administration  of  the 

current  CRA  and  in  the  new  regulations,  we  have  not  and  would 
not  condone  those  kinds  of  agreements. 

Mr.  FlECHTER.  Interestingly,  I  was  at  a  conference  a  few  months 
ago  sponsored  by  a  bunch  of  community  groups  and  they  them- 

selves said  that  they  had  to  clean  up  their  act,  that  there  were  friv- 

olous suits  of  the  type  you're  talking  about,  and  it  was  damaging 
their  credibility  also. 

Senator  Shelby.  Senator  Grams. 
Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

I'm  sorry  I  missed  part  of  your  opening  questions,  so  I  might 
trample  on  some  ground  that  we  have  already  walked  on.  But  I 

guess  I  have  to  say  that  I'm  very  pleased  to  find  that  we  are  all 
in  agreement  on  the  majority  parts  of  this  bill.  Maybe  we  have 
some  differences  or  questions  on  a  few,  one  of  those  being  the  CRA. 
I  would  just  like  to  kind  of  continue  on  that. 

A  couple  of  questions  I  had  dealing  with  the  CRA,  and  I  think 
Mr.  Carnell,  you  touched  on  it,  that  a  bank  needs  to  be  profitable, 
and  I  think  Ms.  Heifer  also  mentioned  that.  In  order  to  do  that, 

you've  got  to  serve  the  convenience  and  the  needs  of  your  commu- 
nity. When  we  are  talking  small  banks,  and  I  have  talked  to  many 

small  bankers  throughout  Minnesota  who  said  that's  their  market, 
that's  who  they  have  to  serve. 
What  is  CRA?  Why  couldn't  that  be  hmited  to  the  small  banks 

under  $250  million?  They're  already  serving  the  needs  that,  quote, 
the  CRA  is  supposed  to  be  addressing.  If  they  weren't,  I  don't  think 
they'd  meet  the  convenience  and  the  needs  and  the  profitability that  they  need  to  survive. 

One  of  my  banking  friends,  Duane  Brummels,  is  here  at  the 
hearing  today,  and  I  have  talked  to  him  about  this.  That  could 
even  let  some  of  these  requirements  be  released  ft-om  banks  in 
those  categories  to  ease  the  regulation  burden. 

Mr.  Carnell,  we'll  start  with  you. 
Mr.  Carnell.  We  believe  that  the  new  CRA  regulation  is  very 

responsive  to  the  problems  we  have  seen  in  past  CRA  implementa- 
tion. Let  me  try  to  put  this  in  perspective. 

As  a  couple  of  Members  of  the  Committee  pointed  out  earlier 
today,  and  as  Chairwoman  Heifer  noted  in  her  testimony,  compli- 

ance requirements  tend  to  disproportionately  burden  small  institu- 

tions since  those  institutions  don't  have  large,  specialized  staffs. 
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In  the  past  CRA  examinations  and  enforcement  caused  particu- 
lar problems  in  this  regard  because  they  focused  on  process.  Exam- 

iners came  around  and  wanted  to  see  files  stuffed  with  documents 
saying  I  had  lunch  with  such  and  such  a  group,  I  made  this  call, 
I  had  this  meeting  to  ascertain  community  credit  needs.  All  that 
is  process,  not  substance. 
What  we  care  about  is  the  bottom  line,  whether  banks  really  are 

serving  their  communities  through  their  lending.  The  fact  is,  the 
overwhelming  number  of  community  banks  are  doing  that.  By  not 

requiring  this  collection  of  information,  by  saying  we'll  judge  you 
based  on  the  information  you  already  have,  the  regulation  helps  re- 

solve these  problems. 
Senator  Grams.  Anything  else? 
Ms.  Phillips.  One  thing  I  would  add  is  that  through  the  applica- 

tion process,  by  allowing  oanks  that  have  outstanding  or  high  sat- 
isfactory ratings,  to  not  be  subject  to  these  kinds  of  protests,  we 

think  that  would  give  very  strong  incentives  for  banks  in  fact  to 

have  good  CRA  programs.  So  we  mink  that's  a  very  strong  part  of the  bill. 

Mr.  LUDWIG.  We  have  really  resolved  this  legitimate  small  bank 

concern  by  saying,  don't  collect  any  of  this  useless  paperwork  that 
you've  been  collecting.  We  will  simply  look  at  what  you've  done.  I'm confident  it  will  be  an  abbreviated  examination.  But  there  are 

outliers;  there  are  those  institutions,  very  few  in  number,  that  real- 

ly don't  meet  the  convenience  and  needs  of  their  community.  We 
find  from  time  to  time  institutions  that  do  redline.  That  is  the  pur- 

pose of  the  statute,  and  that  is  where  we  have  focused. 
Ms.  Helper.  We  are  going  to  benchmark  our  success  in  this  area. 

We  are  going  out  for  the  next  month  to  ask  the  banks  we  have 
been  examining  for  compliance  purposes  exactly  what  problems 

they've  had  in  the  examination  where  the  cumbersome  nature  of 
the  compliance  process  has  gotten  in  the  way  and  been  burden- 

some. We  can  use  that  as  a  oasis  for  judging  the  effectiveness  of 
the  CRA  implementation  going  forward. 

Twelve  months  down  the  road,  we  are  going  to  do  it  again.  We 
are  going  to  see  how  well  we  have  done  in  responding  to  these  con- 

cerns, and  we  believe  that  the  new  regulation  gives  us  a  basis  to 
respond  effectively  to  these  concerns. 

Senator  Grams.  Mr.  Ludwig,  I  would  like  to  address  the  next 
question  to  you  because  I  know,  when  you  said  that  some  banks 

don't,  it  always  seems  like  95  percent  of  the  regulations  are  aimed 
at  controlling  5  percent  of  the  banks,  yet,  everybody  has  got  to  live 
by  those  laws. 
You  mentioned  in  earlier  testimony  that  you  disagreed  with 

CRA.  I  just  wanted  to  ask — or  not  disagreed  with  the  changes  that 
were  proposed.  I  want  to  ask  what  do  you  disagree  with  in  the  bill, 

and  why,  just  the  bold  headlines.  What's  being  proposed? Mr.  Ludwig.  There  is  the  small  bank  exemption.  I  understand 
the  motivation  behind  it  because  of  the  concern  about  burden. 
However,  we  have  been  able  to  resolve  the  burden  question  without 
granting  an  exemption  in  our  rule.  The  danger  of  an  exemption  is 
that  there  are  those  institutions  that  do  in  fact  misbehave.  They 
redline.  So  a  complete  exemption  is  a  little  bit  like  throwing  the 
baby  out  with  the  bath  water. 
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The  second  thing  is  the  legitimate  concern  about  whether  or  not 
there  should  be  a  safe  harbor.  S.  650  proposes  a  safe  harbor.  We 
thought  long  and  hard  about  that  over  the  last  21  months.  We 
came  to  the  conclusion  that  the  critical  element  here  was  to  have 
an  evaluation  system  that  had  sufficient  integrity,  so  that  when 

somebody  got  an  "outstanding,"  it  would  mean  outstanding  to  the 
regulator  and  to  the  community.  You  would  entertain  a  protest  if, 
for  example,  someone  was  dishonest  in  the  process.  But  at  the 

same  time,  there  should  be  fewer  protests  when  there's  a  true  in- 
tegrity in  the  ratings  system. 

Senator  Grams.  Because  with  the  regulations,  it  seems  like  most 
banks  are  considered  guilty  until  proven  innocent,  where  instead  of 
maybe  having  some  penalties  to  followup  for  those  who  do  abuse 
the  guidelines  that  were  set  out  there  and  voluntarily  followed, 

that  you'd  be  punishing  those  who  didn't,  rather  than  trying  to 
punish  all  those  to  keep  them  in  line.  I  think  we  are  putting  the 
burden  on  the  wrong  people. 

Mr.  LuDWiG.  I  understand  your  concern,  sir,  but  I  really  think 
the  rule  will  change  and  will  alleviate  that  problem  quite  a  bit. 

Senator  Grams.  There  are  just  two  other  areas  I  would  like  to 
question. 

Senator  Shelby.  Go  ahead. 

Senator  Grams.  Mr.  Fiechter,  you  had  mentioned  earlier  we  can't 
turn  the  clock  back  30  years.  Can  we  turn  it  back  25?  Because  I 
remember  when  I  bought  my  first  house  25  years  ago,  I  signed  two 
pieces  of  paper.  I  think  one  was  a  mortgage  and  one  was  something 
else,  and  it  was  very  quick  closing,  in  and  out.  But  I  mean,  this 

is  the  regulation  and  I  know  attorneys  who  buy  houses  that  don't 
read  all  the  information,  and  I'm  a  home  builder  and  I  know  what 
it  takes  to  go  through  a  closing.  It's  a  tedious  task,  something  that 
most  people  don't  even  understand,  let  alone  help  them  protect 
themselves  in  any  other  way. 

You  were  talking  a  lot  in  your  testimony  about  S&L's.  Is  it  time 
to  look  at  a  major  reform  of  what  is  an  S&L  compared  to  what  is 
a  bank? 

Mr.  Fiechter.  I  would  very  much  support  that.  I  think  that,  as 
I  said  in  my  testimony,  in  light  of  the  changes  in  the  mortgage 
market,  the  competition  posed  by  Fannie  Mae  and  Freddie  Mac,  I 
think  the  profitability  of  being  a  mortgage  lender  has  diminished 
in  recent  years. 

I  think  you're  seeing  a  convergence  between  the  thrift  industry 
and  the  bank  industry.  You're  not  there  yet,  and  there  are  many 
parts  of  the  communities  where  you  have  your  plain  vanilla  tradi- 

tional thrift  that's  doing  very  well.  But  I  certainly  think,  from  a 
free  market  standpoint,  that  the  owners  of  these  institutions,  it 
should  be  easier  to  at  least  shift  between  charters. 

Right  now,  we  have  got  various  walls  up  that  keep  thrifts  thrifts, 
and  ultimately  I  think  the  market  ought  to  determine  what  the 
system  looks  like  rather  than  our  regulations. 

If  I  could  comment  on  your  earlier  remark,  we  do  have  institu- 
tions, thrifts  that  put  boxes  at  their  door  to  collect  the  disclosure 

statements  that  the  customers  drop  off  to  recycle  them  rather  than 
have  them  throw  them  away,  but  when  you  think  of  what  you  go 
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through  to  buy  a  $50,000  Lexus  versus  a  $50,000  home,  we  are 
askew  in  terms  of  the  consumer  protection. 

Senator  Grams.  One  final  area  I  would  like  to  talk  about  is  this 

10-year  review.  Ms.  Phillips,  you  brought  that  up  and  we  talked 
about  that,  and  we  talked  about  regulators  looking  at  this  in  10 
years  and  then  making  a  report. 

I'm  a  strong  supporter  of  sunset  amendments,  and  I  would  rather 
have  this  authority  brought  back  to  Congress  and  to  the  Commit- 

tees for  oversight. 
What  would  be  your  opposition,  or  would  you  have  any  offering, 

where  this,  the  oversight  authority  would  come  back  to  the  Com- 
mittee to  overlook  the  actions  or  how  well  these  rules  and  regula- 

tions have  been  carried  out,  or  how  well  they're  working,  rather 
than  just  allow  that  review  to  happen  by  the  regulators,  them- 
selves? 

I'll  just  mention  quickly,  before  you  answer,  that  during  the 
Humphrey-Hawkins  hearings  that  we  had  in  the  Banking  Commit- 

tee, Chairman  Greenspan  was  very  much  supportive  of  sunset  type 
legislation. 

I  know  in,  I  think  it's  Section  223  of  this  bill,  requires  a  periodic 
review,  as  you  talked  about,  a  10-year.  Would  you  say  that  the  10- 
year  is  adequate  and  to  allow  the  regulators  to  do  the  review  or 
would  it  put  more  teeth  into  this  bill  or  this  provision  to  have  the 
Committee  again  go  back  and  review  the  oversight?  Just  start 
down  the  line,  whoever  would  like  to  comment? 

Mr.  Carnell.  The  Committee  certainly  has  the  right  to  look  into 
any  of  these  matters  as  it  sees  appropriate.  It  could  well  be  that 
having  a  Committee  hearing  or  something  like  that  in  the  course 
of  this  review  would  help  catalyze  the  discussion  and  bring  a 
broader  base  of  knowledge  and  experience  to  bear  on  it. 

More  broadly,  we  strongly  support  the  10-year  review  require- 
ment. We  think  it's  a  good  way  to  help  get  the  deadwood  out  of  the rule  book. 

Senator  Grams.  Is  it  too  long? 
Mr.  Carnell.  I  would  hesitate  to  say  that.  Let  me  put  this  into 

context.  The  OCC  and  OTS  are  in  the  process  of  going  through  all 

of  their  regulations  now.  We  believe  by  the  end  of  the  President's 
current  term,  the  regulations  will  all  have  been  reviewed.  Our  goal 
is  to  review  them,  rethink  them,  and  rewrite  them  very  comprehen- 

sively. So  we  are  trying  to  hold  ourselves  to  a  cycle  shorter  than 
10  years. 

But,  at  the  same  time,  I  would  not  want  to  see  the  review  proc- 
ess become  an  end  in  itself,  with  such  an  aggressive  cycle  that  it 

encourages  superficial  review  or  consumes  resources  that  are  need- 
ed for  otner  things. 
Ms.  Helper.  I  do  think,  number  one,  I  think  the  10  years  is  a 

very  important  thought.  As  I  have  indicated,  I  am  instituting  a  pol- 
icy at  the  FDIC  for  a  5-year  review.  I  functioned  under  that  at  the 

Federal  Reserve  when  I  handled  the  international  banking  oper- 
ations regulation,  which  is  required  by  law  to  have  a  5-year  review, 

and  I  think  it  worked  very  well. 
It  is  true  that  it  takes  a  lot  of  time  and  energy,  but  I  think  the 

benefits  are  there.  If  by  sunset,  you  mean  that  all  of  the  regula- 
tions under  which  we  function  should  stop  being  effective  until 
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Congress  can  look  at  them  again,  I  would  at  least  like  to  raise,  for 
your  consideration,  there  are  regulations  which  are  important  and 
necessary  for  safety  and  soundness  purposes.  I  would  be  very  con- 

cerned about  the  sunsetting  of  a  regulation  for  safety  and  sound- 
ness purposes  where  there  was  a  gap  which  essentially  prevented 

us  from  acting. 

Senator  Grams.  Don't  you  have  faith  in  Congress  to  do  that? 
Ms.  Helfer.  I  have  a  lot  of  faith  in  Congress  but  I  know  that 

over  time  there  can  be  problems  meeting  all  the  deadlines  that 
Congress  has  to  meet. 

Ms.  Phillips.  I  might  add,  at  this  point,  really  in  support  of 

Chairman  Heifer's  comments,  I  think  that  a  combination  probably 
would  be  the  most  efficient  way.  I  think  we  at  the  regulatory  level 
do  need  to  continue  regular  review.  We  have  a  5-year  cycle,  but 

quite  frankly,  if  there's  a  problem  with  our  regulatory  scheme,  we 
should  get  at  it  right  then  and  there.  That's  why  I  don't  think  we 
should  be  hamstrung  to  wait  even  for  a  5-year  cycle  or  a  10-year 
legislative  cycle. 

I  do  think  that  there  are  some  kinds  of  laws  that  particularly  in- 
volve confidence  in  the  financial  system,  safety  and  soundness.  We 

do  operate  in  an  international  environment  and  I  think  that  we 
might  do  our  own  markets  and  systems  some  harm  if  we  create 

turmoil.  But  that's  not  to  say  that  there  are  certain  kinds  of  laws 
that  we  shouldn't  do  this  kind  of  healthy  review. 

So  personally,  I  favor  a  combination  but  that  we  at  the  regu- 
latory level  need  to  provide  some  assistance  and  in  fact  leadership 

in  this  area. 
Senator  Grams.  When  the  Chairman  was  asked  himself  if  the 

Fed  should  be  sunsetted,  he  agreed  that  it  should  be. 
Ms.  Phillips.  Is  that  right? 
Senator  Grams.  By  that,  I  mean,  it  needs  periodic  overview  and 

oversight  to  make  sure  that  what  Congress  intended  to  do  it  should 
be  done. 

I  know  people  have  said  that  there's  so  much  out  there,  that  we 
couldn't  handle  it  all  and  maybe  that's  true.  Maybe  there  is  too 
much  out  there,  because  I  look  at  regulations  a  lot  like  good  medi- 

cine. Every  regulation  is  a  good  pill,  but  if  you  put  40  pills  into 
your  basket  and  take  them  everyday,  they  could  kill  you.  I  think 

that's  what's  happened  with  regulations,  well-intended  at  times, 
but  overlapping,  and  pretty  soon  we  are  taking  40  pills  a  day  and 

I  think  it's  been  counterproductive. 
I  want  to  thank  you  very  much  for  your  comments. 
Mr.  Chairman. 

Senator  Shelby.  Senator  Moseley-Braun  if  you  would  withhold 
just  one  half  of  a  minute,  I  know  Governor  Phillips  has  indicated 

she's  going  to  have  to  go  at  3  o'clock.  I  have  a  number  of  questions 
that  I  will  submit  to  you  for  the  record.  Would  that  be  OK? 

Ms.  Phillips.  Thank  you.  I  appreciate  your  indulgence. 
Senator  Shelby.  We  hate  to  lose  you  at  the  hearing. 
Senator  Moseley-Braun. 

OPENING  STATEMENT  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 
I  appreciate  your  indulgence.  I  come  to  these  hearings  as  a  strong 



38 

supporter,  as  a  supporter,  rather,  of  regulatory  reform  and  as  an 
opponent  of  unnecessary  regulation  and  Durdensome  regulatory  pa- 
perwork. 

It  makes  sense,  in  my  view,  to  review  Federal  regulatory  policies 
to  see  which  continue  to  make  sense,  which  need  changes,  and 
which  can  be  dispensed  with  altogether  without  compromising  ei- 

ther banking  system  safety  and  soundness  or  other  critically  impor- 
tant public  policy  objectives. 

Over  the  last  few  decades,  the  banking  industry  has  lost  its  one- 

time overwhelming  dominance  of  our  Nation's  financial  system.  I 
think  it  is  important  to  our  country's  future  that  our  banking  sys- 

tem is  competitive,  and  able  to  meet  the  financial  needs  of  both 
consumers  and  businesses. 

I  am,  therefore,  predisposed  to  favor  measures  to  reform  regula- 
tion to  eliminate  unnecessary  paperwork  and  to  enhance  competi- 

tiveness in  the  banking  industry.  So  I  commend  the  Chairman  for 
his  leadership  in  proposing  S.  650,  and  I  want  to  say  that  I  support 
many  parts  of  this  bill.  I  agree  that  further  regulations  are  in  fact 
called  for. 

I  must  however  strongly  oppose  proposals  that  would  effectively 
repeal  the  Community  Reinvestment  Act.  There  is  no  statute  more 
important  to  the  future  of  low-  and  moderate-income  American 
communities  than  CRA. 

I  have  to  confess  that  there  was  a  time  when  I  thought  the  Act 
might  not  be  able  to  fulfill  its  purpose.  For  too  long,  CRA  seemed 
to  produce  more  paper  than  loans  and  failed  to  satisfy  either  banks 
or  community  groups  attempting  to  revitalize  their  neighborhoods. 

I  will  not,  at  this  time,  try  to  assess  blame  for  that  history  be- 
cause it  is  history,  and  because  CRA  is  now  making  a  major  dif- 

ference in  communities  across  the  Nation. 

A  recent  editorial  from  an  Illinois  paper,  Crain's  Chicago  Busi- 
ness, demonstrates  just  how  well  CRA  has  succeeded.  The  April  10, 

1995,  editorial  entitled  "There's  a  Contract  Out  On  CRA"  opens 
with  this  sentence,  and  I  quote: 
Few  laws  have  been  as  effective  in  helping  low  and  moderate  income  neighbor- 

hoods as  the  Community  Reinvestment  Act. 

The  First  National  Bank  of  Chicago  demonstrated  just  how  well 
at  least  some  major  banks  think  CRA  is  working  by  committing  $2 

billion  over  the  next  6  years  in  low-  and  moderate-income  neighoor- 
hoods  in  Chicago. 
The  Chicago  Tribune,  it  a  March  23,  1995,  editorial  entitled 

"First  Chicago  Lends  a  Hand,"  illustrated  just  how  well  both  the 
Tribune  and  First  Chicago  think  CRA  works,  when  it  discussed 

First  Chicago's  commitment  in  these  words,  and  I  quote: 
The  bank  previously  has  earmarked  funds  to  meet  its  obligations  under  the  Fed- 

eral Community  Reinvestment  Act  but  not  on  this  scale  and  not  with  Tuesday's sense  that  under  served  neighborhoods  are  a  genuine  business  opportunity. 

The  Tribune  had  it  exactly  right.  Under  served  neighborhoods 

are  a  genuine  business  opportunity.  That  is  why  First  Chicago  in- 
tends to  grow  its  portfolio  of  business,  housing  and  consumer  loans 

to  under  served  Chicago  neighborhoods  at  twice  the  rate  of  the  rest 
of  its  portfolio.  That  is  why  so  many  other  major  Chicago  banks 
have  committed  substantial  resources  to  serving  low-  and  mod- 

erate-income neighborhoods  in  my  State.  That  is  why  NationsBank 
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and  the  Bank  of  America  and  so  many  banks  have  stood  up  and 
supported  CRA.  That  is  why  preserving  and  protecting  CRA  is  so 
important. 
CRA  does  not  ask  banks  to  make  loans  that  lose  money.  The 

truth  is  that  no  statute  could  force  banks  to  make  money-losing 
loans  on  an  on-going  basis.  The  only  way  to  ensure  that  banks  stay 
around  to  serve  communities  is  to  ensure  that  they  can  make 
money  doing  so,  and  that  is  the  bottom  line  of  what  CRA  is  all 
about.  CRA  simply  asks  banks  to  make  an  effort  to  earn  some 
money  in  communities  that  have  long  been  literally  starved  for  cap- 
ital. 

The  Tribune  editorial  talking  about  how  important  capital  is  to 
neighborhoods  and  to  people,  said,  and  I  quote: 

Availability  of  capital  has  been  a  core  issue  for  those  working  to  reverse  the  de- 
cline of  city  neighborhoods.  All  the  social  programs  and  soup  kitchens  in  the  world 

won't  help  if  banks  won't  make  a  loan  in  the  communities  so  people  can  buy  a  house or  start  a  business. 

The  truth  is  doubly  important.  That  truth,  Mr.  Chairman  is  dou- 
bly important  at  this  time  when  the  Federal  social  safety  net  is 

under  such  severe  strain. 
As  we  open  these  hearings,  therefore,  as  you  start  the  hearings, 

and  again  we  have  been  on  the  floor  most  of  the  morning,  I  do 
want  to  make  my  position  very  clear.  I  will  not  support  any  legisla- 

tion that  guts  the  CRA.  In  fact,  I  will  take  advantage  of  every  tool 
available  to  a  Senator  to  see  to  it  that  CRA  is  not  weakened. 

Neighborhoods  must  have  access  to  capital.  The  Community  Re- 
investment Act  is  working  to  see  that  neighborhoods  and  people 

have  that  access.  CRA  is  beginning  to  make  a  real  difference  to 

many,  many  communities  that  haven't  had  much  reason  to  hope  in 
the  past. 

This  Subcommittee,  in  my  opinion,  therefore,  should  not  be  de- 
bating proposals  to  cripple  CRA.  Instead,  we  should  be  celebrating 

what  CRA  has  already  achieved  and  anticipating  what  it  will  be 
able  to  achieve  in  the  future  if  we  let  it.  So  I  think  I  have  made 
my  position  on  that  part  of  the  legislation  clear. 

Before  I  conclude,  Mr.  Chairman,  I  would  like  to  raise  one  other 
matter.  I  would  like,  and  I  publicly  want  to  do  this,  I  want  to  take 
this  opportunity  to  express  my  sincere  regret  over  the  CRA-related 
demonstrations  at  your  home,  Mr.  Chairman  and  Senator  Mack's 
home  last  Sunday. 
My  own  view  of  that  kind  of  activity  is  that  it  is  unconscionable 

and  that  it  works  to  further  undermine  the  civility  of  our  public 
discourse  that  is  already  under  such  serious  assault. 

I  strongly  defend  every  American's  right  to  demonstrate.  It  is  a 
right  guaranteed  by  our  Constitution  and  it  has  a  long  history  in 
our  country.  I  have  particularly,  from  the  time  I  was  a  young  teen- 

ager, participated  in  demonstrations  myself  However,  going  to 

someone's  home  is  a  different  matter  altogether  and  in  my  opinion is  absolutely  uncalled  for. 
Senators  live  very  public  lives  and  it  is  very  difficult  to  preserve 

some  degree  of  privacy.  I  know  how  important  it  is  to  be  able  to 
have  private  time  with  our  families  and  I  know  how  tough  these 

jobs  are  on  people's  families  who  are,  after  all,  not  on  a  ballot  and 
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not  elected  and  who  don't  make  public  policy  decisions,  but  have 
to  live  with  the  very  public  lives  that  the  elected  officials  live. 

Therefore,  Mr.  Cnairman,  I  didn't  know  about  this  incident  until 
you  told  me  about  it  on  the  floor  this  morning.  But  I  want  to  pub- 

licly apologize  to  you  and  to  express  my  sincere  regret  for  what 
happened.  I  apologize  to  you  and  to  Mrs.  Shelby  and  to  Senator 

Mack's  family  as  well  for  what  transpired  last  Sunday. 
While  we  may  not  be  able  to  bridge  our  disagreement  on  whether 

CRA  needs  to  be  changed  or  not,  I  know  that  we  agree  that  the 
best  way  to  resolve  disagreements  is  through  dialog  with  one  an- 

other. We  can  disagree  without  being  disagreeable. 
I  want  you  to  know,  Mr.  Chairman,  how  personally  concerned  I 

am  about  what  took  place  at  your  home  and  at  Senator  Mack's 
home,  and  I  will  do  everything  that  I  can  to  try  to  restore  a  greater 
degree  of  civility  to  this  discussion. 

Senator  Shelby.  Thank  you. 
Thank  you.  Senator  Moseley-Braun. 
For  Chairwoman  Heifer,  is  that  right,  Ms.  Heifer? 
Ms.  Helper.  Yes,  thank  you  very  much. 
Senator  Shelby.  What  are  the  competitive  benefits  especially  for 

small  institutions  of  eliminating  the  15  regulatory  requirements 
that  you  costed  out  in  your  study? 

Ms.  Helper.  We  found  that  for  smaller  institutions  meeting 
those  very  specific  requirements  which  we  identified  as  being  un- 

necessarily burdensome,  it  takes  about  16  percent  of  their  net  in- 
come just  for  the  cost  of  meeting  those  specific  requirements. 

Senator  Shelby.  That's  a  lot  of  overhead,  isn't  it? 
Ms.  Helper.  That's  a  lot  of  overhead.  For  larger  institutions,  it 

was  more  like  1  percent,  but  for  the  smaller  ones,  the  burden  is 
without  question   

Senator  Shelby.  The  ones  we  have  been  talking  about? 
Ms.  Helper.  Yes,  exactly. 
Senator  Shelby.  Section  235  of  S.  650  would  eliminate  two  call 

report  requirements  on  small  business  and  farm  loans.  Doesn't  the 
new  CRA  regulations  impose  similar  requirements  on  institutions 
over  $250  million,  and  how  are  they  different?  You  want  me  to  re- 

peat that  again? 
Ms.  Helper.  No.  The  new  CRA  regulation  does  in  fact  require  re- 

porting on  farm  and  small  business  loans  for  institutions  over  $250 

million.  For  that  reason,  it's  the  FDIC's  position  that  it  is  unneces- 
sary to  have  the  duplication  in  the  call  reports.  We  have  not  found 

the  call  reporting,  which  has  been  done  only  recently,  to  be  infor- 
mation we  have  been  able  to  use  effectively  in  the  form  in  which 

it  comes.  We  think  the  CRA  reporting  will  be  more  effective  for 
those  purposes. 

Senator  Shelby.  OK 
Mr.  Ludwig,  you  want  to  comment  on  that? 
Mr.  Ludwig.  Yes.  The  call  report  requires  a  report  of  outstand- 

ings, and  the  CRA  requirement  is  originations.  So  the  call  report 
data  is  additional  and  valuable  information.  The  call  report  also 
applies  to  the  smaller  institutions  which  do  make  a  reasonable 
number  of  small  business  loans.  While  the  CRA  data  capture  is  im- 

portant, we  are  disinclined  to  eliminate  the  call  report  require- 
ment. 
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Mr.  Carnell.  Mr.  Chairman,  I  just  want  to  add  we  have  heard 
complaints  about  the  reporting  requirement,  and  we  understand 

there  may  be  issues  in  terms  of  whether  the  way  it's  phrased  and 
the  way  it  operates  has  maybe  imposed  more  burden  than  nec- 

essary. So  we  checked  around  the  Administration.  The  Justice  De- 
partment's Antitrust  Division  said  the  data  was  veiy  useful  to 

them  in  evaluating  the  effect  on  small  business  lending  of  bank 
mergers,  particularly  mergers  in  rural  areas,  areas  where  you  can 
have  highly  concentrated  oanking  markets  because  relatively  few 
banks  do  business  there.  The  data  in  question  here  is  the  only 
readily  available  data  on  such  lending. 

In  addition,  the  Small  Business  Administration  has  said  they 
also  find  the  data  very  useful,  and  they  are  developing  a  program 
right  now  to  analyze  this  data  and  make  it  available  to  small  busi- 

nesses that  are  interested  in  borrowing.  They  are  working  on  a 
ranking  and  data  collection  system  for  all  the  banks  in  the  country. 

Senator  Shelby.  Can  you  estimate  how  material  increasing  the 
HMDA  exemption  of  $50  million  from  $10  million  would  be  for 
small  institutions? 

Ms.  Helper.  We  have  found,  in  looking  at  the  data  that  we  re- 
ceive on  the  Home  Loan  Mortgage  Disclosure  Act  for  those  smaller 

institutions  between  $10  and  $50  million  that  we  would  reduce  the 
amount  of  data  that  we  receive,  that  is,  the  information  on  individ- 

ual applications  and  individual  loans  made,  by  only  6  percent  if  we 
were  to  increase  the  level  of  the  institution  size  for  the  exemption. 
But  it  would  greatly  reduce  the  cost  for  those  very  small  institu- 
tions. 

As  I  indicated,  one-quarter  of  the  institutions  that  the  FDIC  su- 
pervises have  only  13  full-time  equivalent  employees  or  fewer,  and 

without  question,  these  can  be  very  burdensome  reports  on  the 

very  small  institutions  since  it's  by  application  and  loan  individ- 
ually. 

Ms.  Phillips.  I  might  add  that  in  total,  certainly  Chairman 
Heifer  is  looking  at  the  FDIC  institutions,  but  in  the  aggregate,  we 
think  that  we  really  would  not  lose  very  much  mortgage  loan  data 
at  all.  In  fact,  we  would  go  from  coverage  of  97  percent  to  95  per- 

cent, but  a  large  number  of  banks  would  find  this  as  relief. 

Many  of  the  small  banks  don't  offer  these  kinds  of,  or  don't  have 
that  many  loans,  so  this  would  be  a  significant  revision  that  we 
strongly  support. 

Mr.  FlECHTER.  Echoing  Governor  Phillips'  comments,  thrifts 
under  $50  million  hold  less  than  2  percent  of  all  the  industry  as- 

sets, so  it  would  not  make  much  of  a  difference  in  terms  of  overall 
reporting  for  us. 

Mr.  Carnell.  Mr.  Chairman,  most  of  the  comments  so  far  have 
focused  on  the  application  of  the  reporting  requirement  to  deposi- 

tory institutions.  Because  depository  institutions  have  lending  port- 
folios, they  tend  to  come  in  higher  on  the  asset-size  thresholds 

here. 
I  want  to  point  out  that  this  is  one  area  where  the  rules  that 

apply  to  federally-insured  depository  institutions  also  apply  to 
other  financial  institutions,  such  as  mortgage  bankers. 
We  have  often  heard  complaints  from  bankers  about  how  rules 

applicable  to  banks  don't  apply  to  banks'  competitors.   Here  the 
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rules  do  apply  to  the  competitors,  and  the  largest  effect  of  the  pro- 
posed change  would  be  to  make  this  disclosure  requirement  apply 

to  a  lot  fewer  mortgage  bankers. 
We  do  want  to  point  out  the  value  of  this  information  in  fighting 

discrimination  and  including  alerting  institutions  to  possible  dis- 
criminatory practices  that  they  might  not  otherwise  have  identified 

and  focused  on. 
Senator  Shelby.  This  is  for  OCC  and  Treasury. 

You've  noted  in  your  testimony  that  a  streamlined  application 
process  would  be  possible  as  long  as,  quote,  "substantial  CRA  pro- 

test was  not  received  by  the  regulators."  What  is  a  substantial  CRA 
protest  that  would  trigger  a  full  application  process? 

Mr.  Ludwig. 
Mr.  Ludwig.  I   
Senator  Shelby.  What  does  it  mean,  in  other  words? 
Mr.  Ludwig.  It  means  a  bona  fide  protest.  We  see  differences 

when  we  get  protests  now,  and  I  think  it  will  be  even  more  appar- 
ent under  the  new  CRA.  Some  people  will  send  in  a  letter  and  sim- 

ply say  they  protest  this  application.  It's  a  one-page  document. 
Other  people  will  submit  a  rather  lengthy  and  thoughtful  document 
with  numbers.  Where  there  is  a  bona  fide  protest,  we  would  want 
to  take  the  application  off  the  fast  track  and  take  a  closer  look  at 
it. 

Senator  Shelby.  It's  common  sense  discretion  maybe? 
Mr.  Ludwig.  That's  really  what  it  has  to  be.  It's  worked  well  in 

the  past.  I  do  not  believe  we  have  had  lengthy  differences  in  the 

application  time  when  there's  a  CRA  protest.  We  work  very  hard 
to  address  them  seriously  and  quickly,  and  we  will  do  that  in  the 
future  as  well. 

Senator  Shelby.  Senator  Moseley-Braun. 
Senator  Moseley-Braun.  Thank  you  very  much. 
With  regard  to  CRA  in  general,  and  this  is  a  more  hypothetical 

question  than  anything  else,  and  for  Mr.  Ludwig,  is  there  any  rea- 
son why  other  institutions,  why  any  institution,  for  that  matter, 

should  be  exempted  from  CRA,  any  financial  institution? 

Mr.  Ludwig.  I  have  said  again  and  again  that  I'm  very  sympa- 
thetic to  the  complaints  bankers  make  that  CRA  only  applies  to  the 

banking  and  thrift  industries.  Right  now  you  really  have  a  ski 
slope  instead  of  a  level  playing  field.  I  have  been  v^ry  sympathetic 
to  the  view  that  there  are  other  financial  institutions  that  could  af- 

fect low-  and  moderate-income  areas  and  benefit  them.  However, 
the  statute  only  applies  to  one  class  of  financial  institutions. 

Senator  Moseley-Braun.  Thank  you.  I  agree. 

With  regard  to  the  implementation  of  CRA,  there's  been  some 
concern  expressed  that  the  rating  process  does  not  adequately  or 
accurately  reflect  level  of  effort  across  the  board.  With  regard  to 
the  new  regulations,  do  you  see,  what  steps  have  you  underway  to 
make  certain  that  the  rating  process  does  not  distort  the  actual  ef- 

fort or  level  of  effort  that  a  financial  institution  has  undertaken 
with  regard  to  a  community  as  a  whole? 

Mr.  Ludwig.  The  new  rule  is  dramatically  different.  There  are  12 
factors  under  the  current  rule  and  8  of  them  are  completely  proc- 

ess-oriented, such  as  asking  boards  of  directors  to  pile  up  paper  in 

terms  of  how  much   advertising  they  do,  etc.  All   of  that's  gone. 
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Management  or  board  time  will  not  be  spent  on  these  piles  of  paper 
or  having  to  hire  consultants.  Having  the  evaluations  based  on  this 

material  really  doesn't  go  to  the  direct  issue,  which  is  whether  a 
bank  is  making  loans.  In  the  near  future,  evaluations  will  be  based 
on  whether  institutions  are  making  loans,  providing  services,  and 
making  investments.  So  an  outstanding  rating  will  more  clearly 
have  integrity  as  being  an  outstanding,  and  a  satisfactory  rating  a 
satisfactory,  because  it  will  be  based  on  the  facts  that  the  commu- 

nities care  about  and  the  business  the  banks  do. 

Senator  Moseley-Braun.  We,  in  addition  to  the  notion  that  CRA 
lending  is  doing  good  and  doing  well  based  on  the  proposition  of 
doing  good  and  doing  well  simultaneously,  I  have  raised  the  issue 
in  the  past  that  it  seemed  to  me  that  one  of  the  directions  we 
might  consider  taking  in  terms  of  process  is  to  focus  as  much  on 
the  carrots  as  on  the  sticks.  How  would  you  gauge  this  approach 
under  the  new  regulations  in  terms  of  carrots  versus  sticks  as  a 
motivation  to  CRA  compliance? 

Mr.  LuDWiG.  We  looked  very  hard  at  that,  as  I  indicated  to  Sen- 
ator Shelby.  We  were  very  concerned.  We  looked  at  the  possibility 

of  a  safe  harbor.  It's  one  of  the  things  we  considered  over  this  21 
month  process.  We  felt  that  if  we  had  a  system  where  there  was 
true  integrity  in  the  rating  process,  that  an  outstanding  and  even 
in  between  an  outstanding  and  satisfactory,  would  get  more  benefit 
in  terms  of  what  the  regulator  viewed  as  the  actual  activity  of^he 
institution  when  a  protest  came.  That  is,  a  bank  would  genuinely 
benefit  by  doing  better.  Indeed,  in  the  new  evaluation,  there  is  a 

loose  number  system  that  gives  a  numerical  grade.  It's  not  precise, 
it's  not  meant  to  be  precise,  but  it  helps  differentiate  institutions, 
and  it's  based  on  fact.  There  will  be  a  clear  benefit  to  receiving  an 
outstanding,  much  clearer  than  there  is  today. 

Similarly,  the  strategic  plan  is  a  very  significant  option  which 
the  banks  asked  for  and  a  community  group  also  recommended.  It 
says  an  institution  can  have  a  plan  that  goes  for  as  long  as  5  years 
because  that  is  the  length  of  time  of  normal  business  plans. 

This  plan  would  be  out  for  public  comment.  We'll  take  a  look  at 
the  plan,  and  if  the  plan  makes  sense,  we'll  approve  it.  A  bank  can 
have  a  satisfactory  plan  or  an  outstanding  plan. 

They  are  graded  on  whether  they  meet  the  numbers  proposed  in 

the  plan.  If  they  don't,  there  is  no  harm,  they  can  go  back  to  th*e 
regular  system.  But  the  benefit  of  having  a  plan  is  that  if  they 
meet  their  targets,  that  would  be  very  heavily  weighted  in  terms 
of  evaluation  on  a  going-forward  basis. 

Senator  Moseley-Braun.  In  terms  of  the  evaluation,  and  again, 
this  kind  of  gets  to  the  ski  slope  issue  that  you  mentioned,  with 
regard  to  banks  versus  financial  institutions,  the  notion  is  raised 
that  the  banks  have  a  burden  that  other  financial  actors  don't 
have. 

When  I  came  in,  Ms.  Heifer  was  saying  that  the  smaller  financial 
institutions  particularly  have  a  problem  in  terms  of  the  percentage 
of  their  profit  that  has  to  go  into  compliance  efforts.  Will  the  new 
regulations  effectively  minimize  or  diminish  the  level  of  impact, 
profit  impact  that  compliance  will  take  of  the  smaller  institutions? 

Mr.  LuDWiG.  Dramatically  lower  it. 
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Ms.  Helfer.  Absolutely.  There  is  a  streamlined  examination  pro- 
cedure for  the  smaller  institutions  that  focuses  on  lending.  There 

are  certain  exemptions  for  the  smaller  institutions  from  some  of 
the  more  difficult  data  collection  requirements. 

There  was  a  recognition  for  those  institutions  at  $250  million  in 
assets  or  smaller  that  they  have  very  small  staffs.  They  tend  not 
to  have  or  often  do  not  have  specialized  staffs  to  deal  with  some 

of  these  issues,  and  that  needs  to  be  taken  into  account  in  assess- 
ing their  ability  to  meet  some  of  the  requirements.  But  we  believe 

it  will  be  a  careful  review,  but  a  streamlined  review,  of  their  efforts 
to  meet  the  needs  of  their  communities. 

Senator  Moseley-Braun.  Thank  you  very  much. 

Well,  let's  see.  I  have  a  question,  Mr.  Chairman,  but  I  don't  know 
if  there's  anyone  here  that  can — I  have  got  one  of  these  Truth-in- 
Savings  questions.  Is  there  anybody  on  this  panel   

Senator  Shelby.  Truth-in-Savings? 

Ms.  Helfer.  We  can  try.  The  expert's  gone. 
Senator  Shelby.  That's  OK  Senator  Moseley-Braun,  Governor 

Phillips  said  she  would  answer  questions  for  the  record.  We  are 

going  to  with  staff.  We'll  coordinate  it  with  you. 
Senator  Moseley-Braun.  OK.  Maybe  this  is — Ms.  Phillips  is 

gone  and  that  was  a  question  for  her  also. 

Well,  how's  this  for  a  general  question.  What  would  be  the  con- 
sequence to  neighborhoods  of  the  access  to  capital  that's  been  pro- 

vided by  CRA  is  no  longer  available  to  those  communities? 
Mr.  LUDWIG.  I  can  only  give  the  last  figures  that  we  have,  and 

admittedly  they  are  somewhat  sketchy.  But  since  1977,  estimates 
run  in  the  neighborhood  of  about  $50  billion  of  loans  and  invest- 

ments in  neighborhoods.  They  run  anywhere  between  about  $37  to 
$80  billion  in  loans  and  investments  that  would  not  have  taken 

place  but  for  CRA  loans  and  investments  to  low-  and  moderate-in- 
come areas. 

Ms.  Helfer.  The  Consumer  Bankers  Association,  in  testimony 
on  the  original  efforts  to  deal  with  the  first  CRA  proposal  in  one 
of  the  7  hearings  that  were  held  across  the  country  before  I  got  to 

the  FDIC,  testified  that  CRA  had  actually  brought  billions  of  dol- 
lars into  the  communities  in  efforts  to  focus  lending  in  the  full 

broad  cross  section  of  the  communities. 
Senator  Moseley-Braun.  So  undermining  that  or  weakening  the 

ability  of  CRA  to  do  that  could  have  a  devastating  effect  on  those 
communities? 

Ms.  Helfer.  It  could.  I  will  say  that  I  think  a  lot  of  banks  have 
learned  from  CRA,  and  what  I  have  been  told  by  some  banks,  both 
large  and  small,  is  that  they  have  developed  very  profitable  lending 
activity  in  what  could  loosely  be  called  CRA  lending,  and  in  fact 

is  profitable,  safe  and  sound,  good  lending  which  they  are  now  con- 
sidering to  be  an  important  part  of  their  business. 

I  would  hope,  therefore,  it  is  in  their  best  business  interest  to 
continue  doing  that  lending. 

Senator  Moseley-Braun.  Thank  you  very  much. 

Mr.  Chairman,  that's  a  brilliant  statement  of  our  doing  good  and 

doing  well  simultaneously  philosophy  so  I  appreciate  the  witness' testimony. 
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Senator  Shelby.  Chairman  Heifer,  what  were  those  estimates 
you  just  gave  based  on?  Was  that  a  study?  Could  you  furnish  that, 
as  far  as  numbers,  for  the  record? 

Ms.  Helper.  Well,  I  will  have  to  ask  the  Consumer  Bankers  As- 
sociation to  give  you  those  numbers,  but  they  testified  in  the  hear- 

ings, and  they  were  their  estimates. 
Senator  Shelby.  Sure. 

I  have  a  number  of  questions  I'll  try  to  run  through  them,  and 
I  appreciate  your  patience  but  we  want  this  for  the  record. 

The  CRA  compliance  requires  lending  consistent  with  safety  and 
soundness,  correct? 

Ms.  Helper.  Yes. 
Senator  Shelby.  Does  CRA  contemplate  lending  agreements  that 

are  facilitated  by  application  protests  that  require  an  institution  to 
hire  a  certain  percentage  of  minority  employees,  or  to  make  a  cer- 

tain percentage  of  contributions  to  charity? 
I'm  interested  here  because  I  have  heard  of  cases  where  this  has 

resulted.  For  example,  in  order  to  avoid  delays,  calls  by  protest  to 
their  application  to  merge  with  Union  Bank,  California  First  State 
Bank  agreed  to,  among  other  things: 

One — Eighty-four  million  dollars  in  1989  and  1990  for  housing 
related  to  small  business  loans. 

Two — Direct  depository  checking  for  low  income  customers  with 
no  minimum  balance  or  monthly  service  charges. 

Three — Increased  bilingual  service. 
Four — Increased  purchases  from  women  and  minority-owned 

vendors  up  to  20  percent  of  qualifying  purchases  within  5  years. 
Five — Charitable  contributions  in  the  amount  of  1.4  percent  of 

net  income  in  1989  and  1.5  percent  of  net  income  in  1990. 
They  also  agreed,  in  a  separate  commitment,  that  60  percent  of 

their  middle  management  and  senior  management  positions  within 
the  next  5  years  would  be  minorities  and  women  and  that  three 
minority  and  women  directors  would  be  appointed  within  a  year. 

With  the  exception  of  the  first  two  terms,  what  does  charitable 
contributions  and  personnel  policies  have  to  do  with  community  re- 

investment? This  looks  to  this  Senator  like  affirmative  action  rath- 
er than  lending.  Why  should  community  groups  be  given  the  abil- 
ity, under  the  CRA,  to  leverage  such  terms  from  our  financial  insti- 

tutions? 

Let's  go  back  over  this.  With  the  exception  of  the  first  two  terms, 
what  does  charitable  contributions  and  personnel  policies  have  to 

do  with  community  reinvestment?  They  don't  have  anything  and 
you  know  it,  but  I  would  like  to  hear  your  answer. 

Mr.  Ludwig. 
Mr.  Ludwig.  Mr.  Chairman  the  new  evaluation  process  is  about 

lending,  service,  and  investment. 

Senator  Shelby.  It's  about  banking,  isn't  it? 
Mr.  Ludwig.  It's  about  banking.  That's  the  way  we  would  evalu- ate it. 
Senator  Shelby.  Nondiscrimination  in  banking? 
Mr.  Ludwig.  Yes.  Let  me  say,  whether  a  bank  had  an  agreement 

or  not  is  not  the  issue  here  in  terms  of  our  evaluation.  The  issue 

for  our  evaluation  is  whether  or  not  the  bank  is  serving  its  commu- 
nity. 
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Senator  Shelby.  Chairman  Heifer. 

Ms.  Helper.  I  agree.  We  simply  do  not  look  at  these  specific  is- 

sues that  you've  raised.  We  have   
Senator  Shelby.  These  side  deals?  You  don't,  but  shouldn't  you? 
Ms.  Helper.  We  are  clearly  going  to  be  looking  at  the  specific 

items  that  are  provided  for  in  the  regulation  and  the  regulation 
states  very  clearly  that  all  lending  must  meet  safety  and  soundness 
standards  and  that  it  must  conform  to  the  kinds  of  issues  that  you 
have  raised,  the  banking  issues,  which  are  lending,  bank  services 
in  their  community,  and  investment  in  the  community,  which  the 
bank  can  make  a  judgment  that  makes  sense  from  a  business  and 
profitability  perspective  for  the  institution. 

Senator  Shelby.  You  haven't  looked  at  these  side  deals,  these 
private  deals  and  so  forth,  but  haven't  you  created  the  environment for  these  deals  to  come  about  through  tne  CRA  at  the  present? 

Mr.  LUDWIG.  The  old  system  really  does  give  rise  to  that  because 
it  is  so,  to  use  the  technical  term,  squishy.  It  is  so  amorphous  it 
gives  rise  to  it  in  a  way  that  the  new  system  really  will  not. 

Senator  Shelby.  It  borders  on  extortion,  if  not  extortion,  doesn't it? 
Mr.  Fiechter. 
Mr.  Fiechter.  Yes.  Only  because  the  application  process,  at  least 

for  us,  is  held  up  by  a  substantive  protest. 
Senator  Shelby.  Absolutely. 

Mr.  Fiechter.  The  group  will  say,  if  you  don't  settle,  we'll  pro- 
test and  hold  you  up  for  years. 

Senator  Shelby.  Absolutely. 
Mr.  Carnell.  Mr.  Chairman,  the  pressure   
Senator  Shelby.  But  if  we  outlawed — wait  a  minute,  excuse  me. 

If  we  outlawed  by  law  that,  we  would  have  a  cleaner  operation, 

wouldn't  we? 
Mr.  Fiechter.  Yes.  I  don't  know  that  we  have  institutions  that 

voluntarily  enter  into  not   

Senator  Shelby.  Oh,  I  don't  think  they  voluntarily  do  it.  I  think 
they've  got  a  gun  to  their  head  or  in  their  mouth  or  something. 

Mr.  Fiechter.  There  are  institutions  that  do  give,  on  a  regular 

basis.  I  think  you'd  have  to  be  very  careful  in  differentiating  be- 
tween voluntary  and  involuntary. 

Senator  Shelby.  Oh,  I  think  you  could  differentiate  if  it  was 
coming  out  of  a  protesting,  getting  a  bank  charter  or  a  branch  or 
something  else  moved.  I  think  it  would  be  prima  facie  evidence  of 
that. 

Rick. 
Mr.  Carnell.  I  just  would  want  to  emphasize,  Mr.  Chairman 

that  the  pressure  for  an  institution  to  enter  into  agreements  not  re- 

lated to  past  problems  in  the  institution's  record  of  meeting  the 
needs  of  its  communities  has  to  a  large  extent  come  from  the  regu- 

lators' reluctance  to  adjudicate  CRA  protests  on  their  merits. 
I  saw  this  firsthand  10  years  ago  as  an  attorney  for  the  Federal 

Reserve  Board.  Senior  staff  often  hesitated  to  send  an  unresolved 
CRA  protest  to  the  Board,  and  held  out  for  a  settlement.  Because 
the  business  pressures  on  the  applicant,  the  net  effect  was  to  co- 

erce a  settlement,  which  might  include  terms  the  regulators  would 
never^have  imposed  themselves.  With  the  new  regulation   
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Senator  Shelby.  So  we  created  the  environment  for  it,  didn't  we? 
Mr.  Carnell.  That's  correct.  Here  we  have  a  new  regulation  that 

is  much  more  objective  and  that  focuses  on  lending,  service  and  in- 
vestment. It  doesn't  create  the  same  kind  of  climate. 

Senator  Shelby.  Chairman  Heifer,  what  are  the  competitive  ben- 
efits, especially  for  small  institutions,  of  eliminating  the  15  regu- 
latory requirements  you  mentioned  costed  out  in  your  study?  You 

mentioned  that  earlier? 

Ms.  Helper.  Yes.  There  is  an  Appendix  at  the  end  of  my  testi- 
mony which  sets  out  the  specific  facts  associated  with  that  survey. 

It  reduces  the  cost  to  institutions  for  15  items  that  the  FDIC  sup- 

ports eliminating  because  we  believe  that  they  don't  meet — they 
are  not  necessary  for  safety  and  soundness  purposes — they  are  not 
necessary  for  essential  consumer  protection  purposes,  or  for  market 
function  purposes.  By  reducing  them,  we  can  reduce,  on  an  average 
median  cost  per  institution,  of  about  $40,000  a  year  of  having  to 
meet  those  requirements. 

Senator  Shelby.  Aside  from  the  protests  that  you  noted  that 
were  actually  filed  with  the  FDIC,  are  you  aware  of  what  we  call 
informal  protests,  where  an  institution  will  be,  quote,  encouraged 
to  enter  into  a  lending  agreement  in  order  to  avoid  the  filing  of  a 
protest? 

Ms.  Helf'ER.  I  have  not  seen  that  since  I  have  been  at  the  FDIC, 
which  has  admittedly  been  6  months,  almost  7  months.  I  don't 
know  how  often  that  happens  in  the  smaller  institutions. 

Senator  Shelby.  Would  you  check  that  out  and  furnish  that  for 
the  record? 

Ms.  Helper.  Yes.  I'll  be  glad  to  do  that.  Thank  you. 
Senator  Shelby.  Director  Fiechter,  would  providing  thrifts  with 

more  flexibility  in  their  lending,  by  allowing  them  to  meet  either 
the  tax  or  thrift  test  enhance  safety  and  soundness?  You  want  me 
to  ask  that  again? 

Mr.  Fiechter.  No,  no,  I  understood  it.  Probably  to  a  very  limited 
extent. 

Senator  Shelby.  OK 

Mr.  Fiechter.  I  think  it's  more  a  regulatory  burden,  but   
Senator  Shelby.  But  it  would  help  dealing  with  the  regulatory 

burden,  wouldn't  it? 
Mr.  Fiechter.  Yes.  Telling  them  they've  got  to  pass  one  or  the 

other  test,  I  think  would  be  beneficial. 
Senator  Shelby.  Mr.  Ludwig,  you  recommended  streamlining  the 

different  requirements  for  loans  to  insiders  and  loans  to  one  bor- 
rowers. Can  you  detail  the  cost  and  complexity  that  the  institutions 

face  in  tracking  these  to  limit  two  requirements? 
Mr.  Ludwig.  I  will  get  back  to  you,  sir. 

Senator  Shelby.  Can  you  do'this  for  the  record? 
Mr.  Ludwig.  Yes.  It  does  seem  to  make  sense  to  have  one  test, 

but  we'll  get  back  to  you  in  more  detail. Senator  Shelby.  OK 
Well,  I  want  to  thank  all  of  you  for  appearing  here  in  a  broken 

session  today.  I  apologize  for  the  nature  of  the  Senate  and  roll  call 
votes.  I  look  forward  to  working  with  you.  I  think  we  have  gotten 
off  to  a  good  start  and  we  are  going  to  continue  to  work. 
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What  I'm  interested  in,  as  the  Chairman  of  the  Subcommittee, 
and  I  believe  most  of  the  Senators  are  up  here,  is  making  the  bank- 

ing system  work  for  all  Americans.  Make  sure  the  banking  system, 
as  I  said  earlier,  is  color  blind  but  not  risk  blind,  making  sure,  first 
of  all,  that  banks  are  sound.  That  we  do  not  have  a  raid  on  the 
FDIC  fund,  as  the  Chairman  is  obligated  to  protect. 

I  appreciate  your  candor  here  today  and  look  forward  to  continue 
to  work  with  you. 

Thanks. 

[Whereupon,  at  3:20  p.m.,  Tuesday,  May  2,  1995,  the  Subcommit- 
tee was  adjourned  to  reconvene  sine  die.l 

[Prepared  statements,  response  to  written  questions,  and  addi- 
tional material  supplied  for  the  record  follow:] 
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PREPARED  STATEMENT  OF  SUSAN  M.  PHILLIPS 

Member,  Board  of  Governors  of  the  Federal  Reserve  System 
Washington,  DC 

May  2,  1995 

I  am  pleased  to  be  here  today  to  discuss  S.  650,  The  Economic  Growth  and  Regu- 
latory Paperwork  Reduction  Act  of  1995.  The  Board  welcomes  its  introduction  and 

supports  its  purpose  of  relieving  costs  imposed  on  our  Nation's  banking  system  by governmental  regulation  when  those  costs  are  not  offset  by  corresponding  benefits 

to  the  safety  and  soundness  of  our  Nation's  financial  institutions,  the  protection  of 
bank  customers,  or  the  availability  of  credit. 

In  my  testimony  today,  I  will  discuss  the  Board's  efforts  to  reduce  the  cost  of  regu- lation and  why  we  believe  that  legislation  is  necessary  to  continue  those  efforts.  I 
will  then  address  those  portions  of  the  bill  that  make  major  changes  to  laws  admin- 

istered by  the  Board,  particularly  in  the  area  of  bank  and  branching  applications, 
where  I  believe  the  bill  would  significantly  reduce  burden,  and  in  the  consumer 
area.  Finally,  I  will  highlight  provisions  about  which  the  Board  does  have  concerns. 
Still,  I  do  not  wish  these  objections  in  any  way  to  detract  from  the  central  message 

of  my  testimony:  That  the  Nation's  banking  system  needs  legislation  of  the  type  pre- 
sented by  S.650. 

Appended  to  my  testimony  is  a  brief  summary  of  the  Board's  comments  on  certain 
provisions  that  are  not  discussed  directly  in  my  testimony. 

The  Role  of  Regulation 

Banking  regulation  has  clearly  defined  purposes.  They  include  protecting  the  Fed- 
eral safety  net  and  thereby  the  taxpayer,  preserving  a  strong  banking  system,  mini- 

mizing the  destabilizing  effects  on  the  economy  caused  by  any  difiiculties  in  the 
banking  system,  providing  consumer  protection,  and  ensuring  that  communities  are 
served  by  our  banking  system. 

Such  regulation,  however,  cannot  succeed  if  it  is  designed  to  eliminate  at  any  cost 
the  possibility  of  any  bank  failure — either  a  financial  failure  or  a  failure  to  serve 
customers.  Rather,  banking  regulation  must  aim  to  produce  at  a  reasonable  cost  the 
banking  system  that  can  best  serve  our  economy  and  the  American  people.  Each  re- 

quirement, restriction,  application,  and  report  imposed  may  individually  be  justified 
at  the  time  of  adoption,  but  collectively,  the  amount  of  regulation  created  over  time 
may  become  a  significant  obstacle  for  the  community  banker  and,  equally  important, 
someone  hoping  to  start  a  community  bank. 

The  aggregate  burden  on  our  Nation's  banks  has  become  substantial,  raising  the 
cost  of  banking  services  and  thereby  encouraging  customers  to  seek  less  costly  loans 
and  services  or  higher  yielding  investments  from  other  financial  intermediaries  that 
are  not  subject  to  the  same  regulatory  requirements.  Furthermore,  our  banks  must 

operate  in  increasingly  competitive  financial  markets,  both  domestic  and  global.  The 
United  States  can  ill  afford  to  handicap  its  banking  institutions  with  unnecessary 
and  dysfunctional  regulation. 

The  Board  believes  the  time  has  come  to  reexamine  each  of  our  banking  statutes 
and  regulations  and  decide  whether  its  benefits  are  commensurate  with  its  costs. 
The  Board  believes  that  there  are  restrictions  in  current  banking  law  that  cannot 
pass  this  test.  To  address  this  problem,  the  Board  advocates  not  only  burden  relief 
of  the  type  provided  by  S.650  but  also  reform  of  anachronistic  statutes  such  as  the 
Glass-Steagall  Act,  which  needlessly  and  significantly  hinders  the  ability  of  U.S. 
banking  organizations  to  compete  in  their  home  market.  We  encourage  the  full  Com- 

mittee to  take  up  the  matter  of  Glass-Steagall  reform  promptly. 
Our  Efforts  at  the  Board 

The  recognition  that  regulatory  burden  must  be  reduced  is  not  new  at  the  Board. 
Since  1978,  the  Board  has  maintained  a  formal  program  of  regulatory  review  and 
simplification,  and  in  1986  the  Board  established  a  Regulatory  Planning  and  Review 
office,  charged  with  ensuring  that  regulatory  proposals  minimize  the  burdens  im- 

posed on  those  that  must  comply.  The  Board  has  long  believed  that  significant  re- 
ductions can  be  made  in  regulatory  burden  by  eliminating  requirements  that  are  re- 
dundant or  have  outlived  their  usefulness. 

The  Board  has  redoubled  these  efforts  in  recent  years.  For  example,  we  have 
streamlined  the  applications  process  by  shortening  processing  times,  substituting  a 
notice  requirement  for  an  application  whenever  possible,  waiving  applications  for 
transactions  reviewed  by  other  regulators,  and  reducing  the  paperwork  that  must 
accompany  applications  and  notices.  These  changes  have  reduced  both  the  volume 
of  paper  that  must  be  filed  by  notificants  and  the  time  required  for  the  Board  to 
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review  nonbanking  proposals.  Of  the  more  than  3,500  applications  and  notices  acted 

on  during  1994,  94  percent  were  completed  within  the  Board's  self-imposed  60-day 
target,  with  the  average  period  of  review  lasting  34  days.  In  other  areas,  the  Board 
has  worked  within  the  limits  of  its  governing  statutes  to  expand  the  list  of  permis- 

sible nonbanking  activities  for  banking  organizations,  to  remove  unnecessary,  out- 
dated restrictions  on  the  conduct  of  these  activities,  and  to  eliminate  restrictions 

that  prevented  banking  organizations  from  providing  discounts  to  their  customers 
on  packages  of  products. 

I  have  attached  to  my  testimony  a  more  complete  list  of  our  initiatives  to  reduce 
unnecessary  regulatory  burden  over  the  past  3  years. 

The  Need  for  Legislative  Change 

There  is  a  limit,  however,  to  how  far  we  or  the  other  banking  agencies  can  go  in 

rationalizing  the  regulation  imposed  on  our  Nation's  banks.  Although  we  speak  of 
"regulatory"  burden,  that  term  is  something  of  a  misnomer.  The  Board  must  operate 
within  statutory  constraints,  and  all  of  our  regulations  are  either  required  by  stat- 

ute or  are  necessary  to  explain  or  implement  a  statute.  Put  simply,  we  have  no 
choice  but  to  regulate,  and  in  some  cases  to  overregulate. 

S.  650  provides  the  type  of  statutory  changes  that  would  allow  a  reduction  in  regu- 
latory burden  in  many  areas  without  adversely  affecting  safety  and  soundness  or 

other  important  supervisory  and  policy  concerns. 

Applications 

One  of  S.  650's  important  reforms,  from  the  Board's  perspective,  comes  in  the  ap- 
plications area,  where  S.  650  would  eliminate  Federal  regulatory  review  for  routine 

bank  acquisitions  and  branch  openings  by  well-capitalized  and  well-managed  bank- 
ing organizations  that  are  helping  to  meet  the  credit  needs  of  their  communities. 

The  Board's  experience  in  administering  these  statutory  requirements  over  the  past 
39  years  leads  us  to  endorse  these  initiatives  very  strongly. 

Currently,  the  Bank  Holding  Company  Act  requires  all  bank  holding  companies 
to  obtain  Board  approval  prior  to  acquiring  control  of  another  depository  institution 
or  merging  with  another  bank  holding  company.  The  bill  would  eliminate  this  appli- 

cation requirement  for  proposals  that  raise  no  serious  competitive  issue  and  are 
made  by  bank  holding  companies  that  met  specified  standards  for  capital,  manage- 

ment, and  community  reinvestment  at  their  previous  examination.  The  vast  major- 
ity of  proposals  processed  by  the  Board  meet  these  requirements  and  are  routinely 

approved.  Thus,  we  believe  the  cost  of  continuing  the  applications  process  in  such 
cases  to  be  unnecessary  from  any  public  policy  perspective.  The  bill  not  only  would 
make  the  applications  process  simpler,  less  burdensome,  and  more  transparent  for 
qualifying  banking  organizations  but  also  would  provide  a  powerful  incentive  for 
banking  organizations  to  achieve  and  maintain  strong  capital  positions,  solid  man- 

agement, and  a  commitment  to  the  community. 
In  a  similar  vein,  S.  650  would  eliminate  branch  applications  for  banks  that  meet 

the  specified  capital,  management,  and  community  reinvestment  standards.  The 
cost  of  these  applications,  which  are  routinely  approved  by  all  the  agencies,  is  not 
justified  when  the  applicant  is  well-capitalized,  well-managed,  and  serving  its  com- 

munity. Furthermore,  S.  650  would  eliminate  branch  applications  for  ATM's  in  all 
cases.  The  law  defining  a  branch  to  include  an  ATM  for  this  purpose  is  simply  an 
anachronism.  Together,  these  two  changes  would  eliminate  the  need  for  a  substan- 

tial number  of  branch  applications  filed  with  the  banking  agencies. 
Finally,  S.650  would  eliminate  or  modify  other  applications  requirements  whose 

benefits  no  longer  justify  their  costs,  including  applications  for  investment  in  bank 
premises  and  determinations  that  a  bank  holding  company  does  not  control  shares 
of  stock  that  it  divests  to  certain  companies. 

The  Board  supports  these  changes  and,  indeed,  believes  that  the  bill  should  go 
further  still.  We  believe  that  the  provisions  in  the  bill  eliminating  the  application 
process  for  acquisitions  by  well-managed  and  well-capitalized  banking  organizations 
need  to  be  extended  to  routine  proposals  involving  nonbanking  activities  (such  as 
mortgage  banking  or  securities  brokerage)  that  the  Board  has  already  determined 
to  be  permissible.  The  application  requirement  places  bank  holding  companies  in- 

creasingly at  a  competitive  disadvantage  with  other  companies  that  face  no  similar 
Federal  review  requirement.  We  estimate  that  adoption  of  this  proposal  could  re- 

duce the  filing  of  notices  to  engage  in  nonbanking  activities  by  60  percent  or  more. 
As  can  be  seen  from  the  attached  chart  showing  the  number  of  applications  filed 
with  the  Federal  Reserve,  the  reduction  in  burden  associated  with  all  the  changes 
made  by  S.650  and  recommended  by  the  Board  would  be  substantial. 
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Last,  we  believe  that  the  bill  should  be  amended  to  eliminate  a  hearing  provision 

for  nonbanking  applications,  given  the  ample  opportunity  afTorded  all  parties  to 
make  written  submissions. 

Consumer  Reforms 

S.  650  contains  numerous  amendments  to  the  consumer  protection  statutes  ad- 
ministered by  the  Board.  While  time  does  not  permit  me  to  discuss  each  of  these 

provisions,  I  will  mention  those  of  particular  importance  to  the  Board. 
First,  section  236  of  the  bill  would  reduce  the  number  of  institutions  required  to 

report  HMDA  data  by  raising  the  asset  level  at  which  reporting  is  mandatory  from 
$10  million  to  $50  million.  The  Board  believes  that  this  step  would  provide  impor- 

tant relief  to  our  Nation's  community  banks  without  undercutting  the  goal  of  the Act. 
Second,  the  bill  makes  a  variety  of  changes  to  the  Community  Reinvestment  Act 

that,  collectively,  would  affect  the  way  the  banking  agencies  administer  that  Act. 
Some  of  these  changes  are  directed  at  concerns  the  agencies  addressed  in  their  re- 

cently revised  CRA  regulations,  such  as  the  small  bank  exemption.  That  multi-year 
effort  recognized  that  the  burden  imposed  on  small  institutions  needed  to  be  re- 

duced, and  focused  on  making  the  CRA  evaluation  process  more  objective,  perform- 
ance-based and  predictable.  Before  changing  the  rules  in  this  area  once  again,  we 

believe  that  Congress  should  pause  to  consider  whether  the  agencies'  efTorts  will 
achieve  the  objectives  of  S.  650  in  this  area.  Furthermore,  the  prohibition  on  addi- 

tional reporting  would  leave  the  agencies  unable  to  carry  out  tne  mandates  of  the 
Act  through  their  recently  adopted  regulations.  We  believe  that  if  an  agency  is  as- 

signed a  responsibility,  it  should  also  be  granted  the  tools  necessary  to  fulfill  its 
mandate. 

S.650  also  contains  CRA  reforms  not  addressed  by  the  agencies'  recent  efforts, 
particularly  incentives  for  CRA  performance.  Section  133  provides  that  any  institu- 

tion that  receives  a  "satisfactory"  or  "outstanding"  rating  is  deemed  to  have  met  the 
purposes  of  the  CRA  in  regard  to  community  credit  needs  for  purposes  of  the  appli- 

cations process.  The  Board  endorses  the  concept  of  providing  incentives  to  institu- 
tions for  good  CRA  performance.  As  the  Board  has  previously  testified,  however,  it 

is  important  to  differentiate  in  the  offering  of  incentives  between  institutions  whose 
performance  may  be  barely  satisfactory  and  institutions  whose  performance  is  close 
to  outstanding.  Accordingly,  the  Board  believes  that  the  Congress  should  add  a  new 

rating  category  of  "high  satisfactory"  to  the  current  four-point  rating  system  and 
then  focus  benefits,  such  as  the  application  relief  mentioned  earlier,  on  institutions 

at  that  and  the  higher  "outstanding"  level. 
Third,  the  entire  Board  believes  that  the  Truth-in-Savings  Act  could  be  amended 

to  make  compliance  less  onerous,  but  is  divided  on  the  merits  of  the  approach  taken 
in  section  141  of  the  bill.  I  and  a  majority  of  the  Board  support  the  approach  of  the 
bill,  which  would  repeal  portions  of  Truth-in-Savings.  Section  141  would  leave  intact 
the  requirement  that  a  depository  institution  pay  interest  on  the  full  principal  in 

a  consumer's  account,  thereby  barring  the  use  of  the  investable  and  low-balance 
methods  in  determining  interest  payments.  This  requirement,  which  is  already  in 
place  for  financial  institutions  generally,  benefits  consumers  without  imposing  ex- 

cessive burdens.  In  addition,  the  Congress  should  prohibit  misleading  or  inaccurate 
advertising  in  the  promotion  of  deposit  accounts — similar  to  the  approach  taken  in 
H.R.  1362,  which  leaves  in  place  the  current  bar  on  misleading  advertisements.  Such 
a  limitation  would  be  valuable  in  ensuring  that  consumers  are  not  misled  by  adver- 

tising that,  for  example,  publicizes  high  "teaser"  rates  without  informing  consumers 
of  the  limited  periods  for  which  they  are  in  effect  or  of  other  conditions  that  will 
determine  the  rates  actually  paid. 

Before  leaving  the  consumer  area,  I  would  like  to  make  one  general  observation. 
Our  consumer  regulations  are  quite  detailed,  more  so  than  one  might  expect.  One 
reason  for  this  detail,  and,  ironically,  the  reason  why  the  industry  often  demands 
rather  than  rejects  such  detail,  is  the  possibility  of  civil  liability.  Because  banks  can 
be  liable  for  any  misstep,  they  ask  the  Board  to  clarify  every  rule  and  validate  every 
practice.  It  may  be  time  for  a  serious  reexamination  of  whether  all  the  civil  liability 
provisions  in  the  consumer  statutes  are  truly  needed  to  protect  consumers. 
Other  Provisions 

Although  the  Board  supports  the  great  majority  of  the  provisions  of  S.650,  there 
are  three  that  cause  us  considerable  concern:  Relaxing  the  standards  for  foreign 
banks  operating  in  the  United  States  to  the  extent  proposed,  loosening  the  terms 
for  intraday  credit  for  the  Federal  Home  Loan  Banks,  and  transferring  authority  for 
administering  the  Real  Estate  Settlement  Procedures  Act  (RESPA)  to  the  Board. 
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Foreign  Banks 

As  currently  drafted,  S.650  would  amend  the  Foreign  Bank  Supervision  Enhance- 
ment Act  of  1991  (FBSEA)  to  lower  the  standards  under  which  foreign  banks  may 

enter  and  operate  in  the  United  States  and  to  reduce  significantly  the  authority  of 
the  Federal  Reserve  to  examine  their  U.S.  operations  on  a  comprehensive  basis.  The 
Board  strongly  opposes  these  provisions  of  the  bill,  as  they  remove  many  of  the  im- 

portant protections  that  were  considered  necessary  in  the  wake  of  the  Banca 
Nazionale  del  Lavoro  and  BCCI  affairs  and  were  included  in  FBSEA.  The  Board  be- 

lieves that  it  is  too  soon  to  conclude  that  those  protections  are  no  longer  necessary, 
and  sees  no  evidence  that  they  are  not. 

More  specifically,  the  bill  would  permit  the  Board  to  deny  entry  to  foreign  banks 
only  on  the  very  narrow  ground  that  establishment  of  an  office  by  a  foreign  bank 
would  place  at  risk  the  safe  and  sound  operation  of  the  U.S.  financial  system — a 
standard  that  even  BCCI  probably  would  not  have  failed.  The  bill  would  also  de- 

prive the  Board  of  important  examination  authority.  Because  the  activities  of  the 
various  U.S.  banking  offices  of  a  foreign  bank  are  often  highly  intertwined,  examina- 

tions need  to  be  coordinated  not  only  to  avoid  duplication  of  efTort  but  also  to  ensure 
a  complete  and  comprehensive  picture  of  the  organization,  reducing  the  potential  for 
financial  manipulation.  To  this  end,  in  1994  the  Federal  Reserve  and  other  State 
and  Federal  bank  regulatory  authorities  that  supervise  over  90  percent  of  the  assets 
of  U.S.  branches  and  agencies  of  foreign  banks  announced  a  joint  program  to  en- 

hance the  supervision  of  foreign  banks. 
While  the  Board  believes  that  these  provisions  go  too  far,  the  Board  believes  that 

some  provisions  of  FBSEA  should  be  reevaluated — most  notably  the  inflexible  re- 
quirement that  the  Board  may  not  approve  an  application  unless  a  foreign  bank  is 

subject  to  comprehensive  consolidated  supervision  by  home  country  authorities.  This 
standard  has  proved  a  significant  barrier  to  entry  for  banks  from  jurisdictions,  espe- 

cially developing  countries,  that  have  not  yet  implemented  a  policy  of  consolidated 
supervision.  The  Board  would  recommend  adding  a  provision  to  S.650  that  would 
allow  a  foreign  bank  that  meets  all  other  requirements  to  open  a  limited  ofTice  in 

the  United  States,  subject  to  appropriate  safeguards,  if  the  bank's  home  country  is 
making  progress  toward  consolidated  supervision.  This  amendment  would  give  well- 
run  foreign  banks  from  developing  countries  an  opportunity  to  establish  a  limited 
presence  in  the  United  States,  while  still  providing  an  incentive  for  home  country 
authorities  to  continue  to  implement  reforms  for  consolidated  supervision.  While  the 
Board  supports  the  setting  of  a  deadline  for  action  on  applications  for  foreign  bank 
entry,  the  deadline  in  the  bill  is  too  restrictive,  given  tne  difTicult  issues  raised  in 
many  foreign  bank  cases. 

Daylight  Overdrafts 

Also  of  concern  to  the  Board  is  section  305  of  the  bill,  which  would  essentially 
require  the  Federal  Reserve  to  make  intraday  credit,  in  the  form  of  daylight  over- 

drafts, available  to  the  Federal  Home  Ijoan  Banks.  This  would  create  a  non-market 
source  of  short-term  funding  for  the  Federal  Home  Loan  Bank  system  without  the 
costs  incurred  by  depository  institutions  in  maintaining  required  reserves.  Section 
305  would  thereby  serve  as  a  precedent  for  Government-Sponsored  Enterprises  to 
escape  the  market  discipline  inherent  in  their  statutory  funding  schemes.  The  Board 
opposes  extending  this  taxpayer  subsidy  to  the  Federal  Home  Loan  Banks. 
RESPA 

S.  650  attempts  in  a  very  limited  way  to  improve  the  administration  of  the  Real 
Estate  Settlement  Procedures  Act,  or  RESPA,  by  transferring  regulatory  authority 
from  the  Department  of  Housing  and  Urban  Development  to  the  Board.  Although 

such  a  transfer  may  have  some  intuitive  appeal  because  of  the  Board's  Truth-in- 
Lending  responsibilities,  there  are  important  reasons  why  the  Board  is  concerned 
about  this  provision.  First,  unlike  Truth-in-Lending,  certain  portions  of  RESPA  are 
in  essence  a  price-regulation  scheme — one  which  the  Board  lacks  expertise  to  ad- 

minister and  which  is  foreign  to  the  Board's  central  bank  responsibilities.  Second, 
even  if  the  Board  were  better  suited  to  the  task,  simply  transferring  responsibility 
from  one  agency  to  another  does  not  achieve  substantial  reform  or,  necessarily,  bur- 

den reduction. 

Instead,  we  offer  a  different  solution  for  RESPA.  The  Board  believes  that  an  in- 

depth  reassessment  by  the  Congress  of  RESPA's  fundamental  requirements  is  more 
to  the  point.  We  believe  that  the  Congress  should  set  aside  the  very  complex  issues 
raised  dv  RESPA  for  separate  hearings  that  could  focus  on  the  substance  of  RESPA 
rather  than  on  administrative  jurisdiction.  There  are  serious  questions  to  be  consid- 

ered, including,  for  example,  the  suggestion  by  some  parties  to  real  estate  trans- 
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actions  that  RESPA  mav  be  stifling  innovation  and  technological  advancement  from 
which  the  public  might  benefit. 

We  urge  the  Congress  to  undertake  such  an  assessment  rather  than  simply  trans- 
fer regulatory  authority.  We  believe  that  the  Board  is  not  the  appropriate  locus  for 

this  responsibility. 

Closing  Thoughts 

In  closing,  I  would  like  to  expand  on  one  thought  I  mentioned  earlier:  That  when 
Congress  or  the  agencies  impose  a  regulatory  burden,  there  are  generally  good  rea- 

sons for  doing  so  at  the  time.  As  time  passes,  however,  the  reasons  for  imposing 
the  requirement  may  subside,  but  the  requirement  takes  on  a  life  of  its  own.  A  good 
example  of  this  phenomenon  is  the  60-year-old  Glass-Steagall  Act,  a  law  that  was 
a  response  to  a  time  and  a  financial  system  that  bear  little  relation  to  our  own. 

S.650  addresses  half  of  this  problem  by  requiring  the  agencies  to  reexamine  each 
regulation  on  a  regular  basis,  a  provision  the  Board  endorses.  However,  as  S.650 
elsewhere  recognizes,  there  are  some  things  that  only  the  Congress  can  do.  For  that 
reason,  the  Board  hopes  that  the  Congress  would  commit  itseli  to  a  similar  reexam- 

ination of  the  banking  statutes  themselves — either  through  the  use  of  sunset  provi- 
sions where  appropriate  or,  less  formally,  through  periodic  oversight  hearings  on  ex- 
isting statutes  and  regulatory  burden. 

ADDITIONAL  VIEWS  OF  THE  FEDERAL  RESERVE  BOARD 

Section  112 — Alternative  disclosures  for  alternative  rate  mortgages 
The  Board  supports  this  provision  and  favors  expanding  it.  The  provision  gives 

creditors  the  option  of  incluaing  in  their  Truth-in-Lending  disclosures  a  15-year  his- 
torical table  of  index  values  and  other  information  (which  the  Act  currently  re- 
quires) or  a  statement  that  monthly  payments  may  increase  or  decrease  substan- 

tially due  to  increases  or  decreases  in  the  annual  percentage  rate.  As  written,  for 

closed-end  credit  the  option  would  be  available  only  for  "residential  mortgage  trans- 
actions" (as  defined  in  the  Act).  The  provision  should  be  revised  to  apply  to  all  vari- 

able-rate transactions  with  a  term  greater  than  one  year  secured  by  a  consumer's 
principal  dwelling. 

Sections  113-120 — Provisions  relating  to  disclosures,  error  tolerances,  and 
rescission  rights  under  Truth-in-Lending 

The  Board  supports  the  direction  of  these  reforms,  which  resolve  issues  associated 
with  lender  liability  for  errors  in  Truth-in-Lending  disclosures. 

Section  133 — Community  input  and  conclusive  rating 

Though  the  Board  generally  supports  the  idea  of  incentives  for  improved  CRA  per- 
formance, the  approach  contained  in  this  section  raises  several  concerns.  The  pur- 

pose of  the  section  appears  to  be  to  reduce  the  possibility  of  delays  in  the  applica- 
tions process  caused  by  protests  by  community  advocacy  groups  and  other  members 

of  the  public.  However,  oy  allowing  members  of  the  public  to  appeal  CRA  ratings, 
the  approach  taken  would  move  the  point  of  contention  from  the  application  process, 
in  which  some  banks  and  holding  companies  are  involved,  to  the  examination  proc- 

ess, in  which  all  banks  are  involved.  Furthermore,  banks  are  examined  by  the  Fed- 
eral supervisory  agencies  on  a  much  more  regular,  and  frequent,  basis  than  most 

of  them  are  involved  in  the  applications  process.  If  appeals  of  ratings  are  filed  in 
any  significant  numbers  by  community  groups  and  other  members  of  the  public,  this 
provision  may  have  the  unintended  consequence  of  increasing  the  burden  on  banks 
f[enerally.  A  more  straightforward  way  of  providing  incentives  for  good  CRA  per- 
brmance,  without  inadvertently  adding  to  burden,  is  to  provide  that  superior  per- 

formance (as  indicated  in  the  testimony  we  favor  a  "high  satisfactory"  rating  or  oet- 
ter)  is  conclusive  in  the  applications  process. 

Section  134 — Special  purpose  banks 
The  Board  supports  the  general  thrust  of  this  section,  that  is,  to  provide  a  more 

appropriate  method  for  evaluating  special  purpose  banks,  such  as  credit  card  banks. 
Banks  would  qualify  for  this  treatment  based  on  whether  they  generally  take  retail 
deposits  in  amounts  of  less  than  $100,000.  Ihe  agencies  adoptea  a  similar  provision, 

calling  for  a  specialized  evaluation  approach,  in  the  revised  Community  Reinvest- 
ment Act  regulations  they  recently  issued.  However,  those  regulations  cover  whole- 

sale as  well  as  'limited  purpose"  banks,  and  base  the  determination  of  whether  a 
particular  bank  is  wholesale  or  limited  purpose  on  the  type  of  credit  offered,  rather 

than  on  whether  it  accepts  retail  deposits.  (Under  the  regulation,  a  "wholesale 
bank"  is  one  that  is  not  in  the  business  of  extending  home  mortgage,  small  business, 
small  farm  or  consumer  loans  to  retail  customers,  and  a  "limited  purpxjse  bank"  is 
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one  that  offers  only  a  narrow  product  line  (such  as  credit  cards  or  motor  vehicle 
loans)  to  a  regional  or  broader  market.)  The  criteria  used  in  the  revised  regulation 
seem  more  germane  to  CRA,  since  the  law  primarily  concerns  credit,  and  seem  like- 

ly to  apply  to  more  banks  than  would  the  deposit  criteria  of  this  section.  Con- 

sequently, it  may  be  preferable  to  use  the  regulation's  approach. 
Section  208 — Elimination  of  requirement  for  approval  of  investment  in 

bank  premises  for  well-capitalized  and  well-managed  banks 
The  Board  supports  this  provision,  which  would  allow  investments  up  to  150  per- 

cent of  the  bank's  capital  without  Federal  approval.  Applications  to  invest  in  bank 
premises  are  routinely  approved  for  well-capitalized  ana  well-managed  banks.  Any 
possible  abuses  in  this  area  could  still  be  monitored  through  the  examination  proc- 
ess. 

Section  209 — Elimination  of  approval  requirements  for  divestiture 

The  Board  supports  this  provision.  Current  law  presumes  that  a  bank  holding 
company  that  divests  shares  of  any  company  to  a  tnird  party  investor  in  a  trans- 

action funded  by  any  subsidiary  oi  the  bank  holding  company  is  presumed  to  con- tinue to  control  those  shares  unless  the  Board  determines  that  the  divestiture  is 

genuine.  This  provision  was  intended  to  prevent  sham  divestitures,  but  the  applica- 
tion burden  imposed  on  the  banking  industry  has  not  proven  to  be  worth  this  re- 

quirement. The  Board  can  detect  sham  transactions  through  the  examination  proc- 
ess. 

Section  210 — Elimination  of  unnecessary  filing  for  officer  and 
director  appointments 

The  Board  supports  this  provision,  which  would  narrow  an  overbroad  notice  re- 
quirement that  is  currently  imposing  a  large  burden  on  the  industry  and  the  agen- 

cies. Removing  the  filing  requirement  for  adequately  and  well-capitalized  banks  that 
are  not  in  troubled  condition  will  reduce  the  burden  without  posing  risks  to  safety 
and  soundness. 

Section  211 — Ajnendments  to  the  Depository  Institutions  Management 
Interlocks  Act 

The  Board  supports  this  provision,  which  would  restore  the  authority  of  the  Fed- 
eral banking  agencies  to  grant  relief  from  the  Act's  restrictions  where  appropriate. 

This  section  would  also  adjust  the  size  limit  for  the  small  bank  exception  to  account 
for  inflation  and  industry  growth  and  remove  the  termination  date  for  interlocks 
grandfathered  by  the  original  Act.  The  Board  supports  all  these  steps. 

Section  212 — Elimination  of  recordkeeping  and  reporting  requirements 
for  officers 

The  Board  supports  this  provision,  which  would  take  steps  to  reduce  the  paper- 
work burden  associated  with  the  insider  lending  restrictions  of  the  Federal  Reserve 

Act.  The  coverage  of  the  insider  lending  restrictions  have  been  dramatically  broad- 
ened by  FIRREA  and  FDICIA  to  treat,  for  some  or  all  of  the  insider  lending  restric- 
tions, insiders  of  affiliates  of  a  bank  as  insiders  of  the  bank  itself.  Thus,  for  exam- 

ple, the  statute  currently  requires  banks  to  identify  and  document  any  loan  to  a  di- 
rector or  officer  of  even  an  out-of-State  or  overseas  affiliate.  The  paperwork  burden 

imposed  by  this  requirement  is  substantial. 
Section  212  would  allow  the  Board  to  exempt  from  the  requirements  of  its  Regula- 

tion O  officers  and  directors  of  bank  affiliates  when  those  officers  or  directors  are 

expressly  excluded  from  major  policymaking  functions  at  the  bank,  and  thus  when 
there  is  no  incentive  to  extend  a  loan  on  preferential  terms.  Indeed,  in  most  such 

cases,  the  person  making  the  loan  should  be  unaware  of  the  borrower's  status. 
Section  212  would  also  eliminate  various  reports  that  are  duplicative  or  that  expe- 

rience has  taught  us  do  not  produce  useful  information. 

Section  213 — Abolition  of  Appraisal  Subcommittee;  transfer  of  functions 
The  Board  supports  the  transfer  of  functions  from  the  Appraisal  Subcommittee  to 

the  FFIEC.  This  transfer  will  save  resources  without  adversely  affecting  the  quality 
of  appraisals.  The  Board  will  forward  some  technical  changes  regarding  the  mechan- 

ics of  the  transfer. 

Section  214 — Branch  closures 

The  Board  has  no  objection  to  the  substance  of  these  amendments,  but  notes  that 
an  interagency  policy  statement  has  already  interpreted  the  branch  closing  statute 

as  not  applying  to  the  closing  of  ATM's,  to  the  relocation  of  a  branch  within  the 
same  immediate  neighborhood,  and  to  consolidations  of  more  than  one  branch  that 
otherwise  meet  the  test  for  a  relocation.  Section  214  would  in  essence  reconfirm  that 
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interpretation,  but  in  different  language  that  could  necessitate  an  additional  policy 
statement,  could  result  in  a  slightly  different  interpretation,  and  could  therefore  re- 

sult in  confusion. 

Section  221 — Small  bank  examination  cycle 

Section  221  would  allow,  but  not  require,  the  agencies  to  examine  smaller  institu- 
tions as  infrequently  as  every  24  months,  instead  of  18  months  as- currently.  Al- 

though the  agencies  would  retain  authority  to  examine  as  frequently  as  necessary, 
the  Board  has  concerns  about  this  provision.  Our  experience  has  been  that  waiting 
2  years  between  examinations  is  too  long,  and  we  have  some  concern  that  this 
amendment  would  increase  pressure  on  the  Board  and  the  other  agencies  to  do  so. 

Section  233 — Recording  Requirements 
This  section  would  eliminate  the  current  requirement  that  a  financial  institution 

record  the  method  used  to  verify  the  identification  of  an  accountholder  who  pur- 
chases bank  checks,  cashier's  checks,  traveler's  checks,  or  money  orders  over  $3,000 

in  amount  in  exchange  for  cash.  The  Board  supports  the  elimination  of  this  record- 
keeping requirement.  If  a  financial  institution  has  a  proper  anti-money-laundering 

program  in  effect,  this  requirement  should  not  be  necessary. 
This  section  also  eliminates  the  authority  for  a  financial  institution  to  issue  such 

monetary  instruments  in  amounts  over  $3,000  to  nonaccountholders.  This  would  im- 
pose an  undue  burden  on  people  who  may  not  hold  a  checking  account,  because  thev 

would  have  no  ability  to  purcnase  a  money  order,  cashiers  check  or  traveler's  check in  an  amount  over  $3,000.  However,  stafr  has  been  advised  that  this  result  may 
have  been  unintended  and  will  be  corrected  in  the  final  bill. 

Section  234 — Identification  of  nonbank  financial  institution  customers 

This  section  repeals  the  requirement  that  the  Treasury  Department  issue  regula- 
tions requiring  each  depository  institution  to  identify  and  report  all  accountholders 

who  are  financial  institutions,  except  other  depository  institutions  and  registered 
broker/dealers.  The  Board  concurs  with  this  proposal.  The  accountholders  covered 
by  such  reports  include  pawnbrokers,  investment  bankers  and  investment  compa- 

nies, currency  exchanges  and  issuers  of  traveler's  checks,  loan  or  finance  companies, 
car  salesmen,  people  involved  in  real  estate  closings,  and  the  U.S.  Post  Office.  The 
benefit  to  combating  money-laundering  from  such  reports  is  likely  to  be  small;  con- 

versely, the  burden  of  establishing  and  maintaining  these  records  would  be  signifi- 
cant. 

Section  236 — Increase  in  Home  Mortgage  Disclosure  Act 
disclosure  exemption 

As  noted  in  the  testimony,  the  Board  supports  the  exemption  for  institutions  with 
$50  million  or  less.  Section  236(a)(2)  of  tne  legislation  would  authorize  the  Board 
also  to  exempt  from  coverage  any  institution  with  assets  exceeding  $50  million  if 
the  burden  of  complying  outweighed  the  usefulness  of  the  data  to  be  disclosed.  If 
this  provision  is  enacted,  the  Board  would  likely  establish  general  standards  for 
such  an  exemption,  as  case-by-case  exemptions  are  not  feasible. 

Section  242 — Paperwork  reduction  review 
While  the  Board  does  not  oppose  conducting  the  review  required  by  this  section, 

such  a  review  appears  already  to  fall  within  the  mandate  of  section  303  of  the  Rie- 
gle  Community  Development  and  Regulatory  Improvement  Act  of  1994.  Placing  a 

portion  of  that  review  on  a  different  schedule  could  complicate  the  agencies'  task. 
Section  301 — Audit  costs 

The  Board  supports  the  elimination  of  the  auditor  attestation  requirements  of  sec- 
tion 36(e)  of  the  Federal  Deposit  Insurance  Act,  which  have  increased  audit  costs 

for  depository  institutions  without  any  comparable  benefit. 

Section  302 — Incentives  for  self-testing 
The  Board  supports  this  provision,  which  encourages  self-testing  for  compliance 

with  the  fair  lending  statutes  by  restricting  Government  access  to  the  results.  Some 
reworking  of  the  language  is  needed,  however,  to  make  clear  that  an  agency  is  not 
prevented  from  making  a  referral  to  the  Attorney  General  or  the  Secretary  of  HUD 
based  on  the  agency's  examination  or  investigation  of  an  institution.  Moreover,  a  re- 

ferral should  not  be  barred  simply  because  a  creditor  has,  through  its  own  analysis 
or  review,  identified  a  possible  violation  of  the  ECOA — and  then  failed  to  take  cor- 

rective action. 

A  "not"  appears  to  be  missing  from  the  paragraphs  regarding  referrals  to  the  At- 
torney General  or  HUD  (which  we  believe  are  intended  to  say  that  an  agency  may 

not  refer  a  matter  based  on  results  from  an  institution's  self-testing  program). 
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Section  304 — Qualified  thrift  investment  amendments 
The  purpose  of  the  qualified  thrift,  lender  test  is  to  encourage  home  lending,  but 

this  amendment  would  include  as  qualifying  loans  both  credit  card  loans  and  edu- 
cation loans,  which  are  unrelated  to  home  lending.  The  addition  of  these  types  of 

loans  would  greatly  expand  the  eligibility  for  Federal  Home  Loan  Bank  membership 
as  well  as  the  ability  of  nonbanking  and  commercial  companies  to  take  advantage 

of  the  unitary  thrift;  exemption  from  the  Home  Owners'  Loan  Act.  The  Board  does 
not  believe  that  the  subsidy  created  by  FHLB  membership  should  be  extended  in 
these  ways. 

Section  308 — Limited  purpose  bank  growth  cap  relief 
This  amendment  would  eliminate  the  seven  percent  annual  cap  on  asset  growth 

currently  imposed  on  nonbank  banks — insured  oanks  that  were  acquired  by  indus- 
trial, commercial  and  financial  companies  without  becoming  subject  to  the  provi- 

sions of  the  Bank  Holding  Company  Act  and  are  therefore  not  subject  to  the  Act's 
separation  between  banking  and  commerce  and  comprehensive  framework  of  pru- 

dential and  supervisory  standards  that  govern  the  corporate  owners  of  insured 
banks. 

In  1987,  Congress  closed  this  loophole,  but  instead  of  requiring  the  56  companies 
then  operating  as  nonbank  banks  (now  24)  to  divest  their  banks.  Congress  per- 

mitted those  companies  to  retain  ownership  subject  to,  among  other  things,  a  seven 
percent  annual  cap  on  growth.  In  the  grandfathering  statute,  Congress  stated  that 
the  growth  cap  and  other  limitations  were  needed  because  banks  controlled  by  com- 

mercial and  industrial  companies  could  compete  unfairly  against  banks  controlled 
by  bank  holding  companies  whose  activities  are  limited  under  Federal  law.  Congress 
also  stated  that  limitations  were  necessary  because  of  concerns  about  conflicts  of  in- 

terest, concentration  of  resources,  and  adverse  effects  on  safety  and  soundness  that 
could  result  from  the  ownership  of  insured  banks  by  commercial  and  industrial  com- 

panies not  subject  to  Federal  supervision  and  regulation. 
The  Board  does  not  believe  that  removal  of  the  growth  cap  or  the  other  restric- 

tions that  apply  to  nonbank  banks  would  be  appropriate  absent  more  comprehensive 
reform,  as  is  currently  pending  in  bills  reformmg  tne  Glass-Steagall  Act. 
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APPLICATIONS  PROCESSED  BY  THE  FEDERAL  RESERVE  SYSTEM 
DURING  1994 

Transaction 
1994 Total      1 

Bank  Holding  Company  Act  Applications 

Bank  Acquisitions 
Application  to  Form  a  Bank  Holding  Company 

12  use  1842(a)(1) 

Application  for  a  Bank  Holding  Company  to  Acquire  a  Bank-' 
12  use  1842(a)(3) 

Application  for  a  Bank  Holding  Company  to  Merge 
with  Another  Bank  Holding  Company 

12  use  1842(a)(5) 

298 

296 

108 

Nonbankine  Activities  of  a  Bank  Holding  Company 

158 

367 41 

15 

12  use  1843(c)(8) 

Notice  to  Engage  de  novo  in  a  Listed  Nonbanking  Activity 

Notice  to  Acquire  a  Company  Engaged  in  a  Listed  Nonbanking  Activity 

Notice  to  Engage  in,  or  Acquire  a  Company  to 
Engage  in,  an  Unlisted  Nonbanking  Activity 

Notice  to. Expand  FCM  Activities 

Request  by  a  Bank  Holding  Company  to  Extend  the  Period  to  Hold 

Shares  Acquired  in  Satisfaction  of  a  Debt  Previously  Contracted- 
12  use  1843(c)(2) 

N/A^' 

Request  by  a  Bank  Holding  Company  for  a  Determination  of  Non-Control 
12  use  1841(g) 11 

-  In  1994,  135  of  these  applications  were  waived  because  they  raised  no  significant  issue 

and  were  reviewed  by  the  bank's  primary  regulator  under  the  Bank  Merger  Act. 

-  Processed  by  the  Reserve  Banks  under  delegated  authority. 

-  N/A  =  Data  not  available. 

20-734    95-3 
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Transaction 
1994 
Total 

Federal  Reserve  Act  Applications 

Application  for  Membership  in  the  Federal  Reserve  System 
12  use  321 

92 

Federal  Reserve  Bank  Stock 

Application  to  Acquire  Stock  in  a  Federal  Reserve  Bank 
12  use  282 

Application  to  Adjust  Holding  of  Stock  in  a  Federal  Reserve  Bank 
12  use  287 

Application  to  Cancel  Stock  in  a  Federal  Reserve  Bank 
12  use  287 

N/A 

N/A 

de 
minimis 

Notice  by  a  State  Member  Bank  to  Establish 

or  Operate  a  Domestic  Branch- 
12  use  321 1,274 

Notice  by  a  State  Member  Bank  to  Reduce  its  Capital  Stock 
12  use  329 

de 
minimis 

Application  by  a  State  Member  Bank 
to  Invest  in  its  Premises 

12  use  371d 

125 

Request  by  a  State  Member  Bank  to 
Pay  a  Dividend  Exceeding  the  Dividend  Limit 

12  use  56,  60  &  321 

0 

Application  by  a  State  Member  Bank  to  Change  the 
General  Character  of  its  Business  or  Scope  of  its  Corporate  Powers 

12  use  322 

de 
minimis 

Application  by  a  State  Member  Bank 
to  Make  Certain  Public  Welfare  Investments 

12  use  338a 15 

-'  These  applications  recently  were  streamlined  for  banks  in  satisfactory  condition,  and 
with  satisfactory  CRA  and  compliance  records,  to  a  notice  procedure  requiring  one  newspaper 

publication. 

-2- 
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Transaction 
1994 
Total 

International  Banking  Applications 

U.S.  Bankine  Oreanizations'  Operations  Abroad 

20 
Application  or  Notice  by  a  U.S.  Banking  Organization 
to  Establish  a  Foreign  Branch 

12  use  601 

Application  or  Notice  by  a  U.S.  Banking  Organization 
to  Make  Certain  Foreign  Investments 

12  use  615  &  1843(c)(13) 
34 

Application  by  a  U.S.  Banking  Organization  to  Act  as  a  Futures  eommission 
Merchant  on  Certain  Foreign  Exchanges  Requiring  Mutual  Guarantees 

12  use  615 

0 

Application  by  Insured  Banks  to  Invest  Abroad 

Through  Sovereign  Debt-for-Equity  Conversions 
12  use  615 

0 

Edee  or  .^areement  Corporations 

Application  to  Establish,  or  Amend  the  Articles  of 
Incorporation,  of  an  Edge  or  Agreement  Corporation 

12  use  603,  611  &619 

4 

Notice  to  Establish  a  U.S.  Branch  of  an  Edge  or  Agreement  Corporation 
12  use  611 

2 

Notice  of  Change  in  Control  of  an  Edge  Corporation 
12  use  619 

3 

Application  by  an  Edge  or  Agreement  Corporation  to  Engage  in  U.S. 
Activities  that  are  Not  Listed  as  Permissible  in  Regulation  K 

12  use  615 

0 

Notice  to  Engage  in  U.S.  Activities  when  Foreign  Bank  Parent  of  Edge  or 
Agreement  Corporation  is  not  Subject  to  the  Nonbanking  Limits  of  the 

BHC  Act.^' 12  use  619 

0 

-'   Since  1987,  ail  foreign  banks  that  own  Edge  Corporations  are  made  subject  to  the  BHC 
Act.   The  foomoted  provision  applies  to  a  limited  number  of  grandfathered  foreign  banks  that 
acquired  Edge  Corporations  before  1987  and  are  not  otherwise  subject  to  the  BHC  Act 
because  they  have  no  other  U.S.  banking  presence. 

-3- 
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Transaction 
1994 
Total 

Foreien  Bank  Ooerations  in  the  United  States- 
Application  by  a  Foreign  Bank  to  Establish  a  Branch,  Agency, 
Commercial  Lending  Company,  or  Representative  Office  in  the  U.S. 

12  use  3105(c)  &.  3107 

8 

Notice  to  Change  a  Foreign  Bank's  Home  State 
12  use  3103 

0 

Notice  of  Change  in  Control  of  a  Foreign  Bank  with  a  U.S.  Office 
12  use  3105(c) 

" 

Application  for  a  Qualifying  Foreign  Banking 

Organization  ("QFBO")  Exemption 
12  use  1843(c)(9) 

0 

Request  by  a  Foreign  Bank  to  Engage  in  Activities  or  Make 
Investments  Otherwise  Not  Permitted  by  the  Bank  Holding  Company  Act 

12  use  1843(c)(9) 

9 

Export  Trading  Companies 
Notice  to  Establish  an  Export  Trading  Company 

12  use  1843(c)(14) 
0 

Notice  by  an  Export  Trading  Company  to  Engage  in  Certain  Activities 
12  use  I843(c)(14) 

0 

-    Foreign  banks  must  apply  under  the  BHC  Act  to  engage  both  in  banking  and  financial 
nonbanking  activities  in  the  United  States.   These  applications  are  described  under  the 
BHC  Act  section  beginning  on  page  1.    However,  foreign  banks  may  qualify  for  exemptions 
from  the  nonbanking  limits  of  the  BHC  Act,  solely  for  nonbanking  activities  that  are  not 

financial  in  nature.     Application  requirements  that  apply  to  these  so-called  Qualifying  Foreign 

Banking  Organizations  ("QFBOs")  are  described  in  this  section. 
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Transaction 
1994 
Total 

Miscellaneous  Applications  and  Notices 

Notice  of  Change  in  Control  of  a  State  Member  Bank 
or  a  Bank  Holding  Company 

12  use  18170) 

167 

Application  by  a  State  Member  Bank  Under  the  Bank  Merger  Act 
12  use  1828(c) 

124 

Application  by  a  Subsidiary  Bank  of  a  Bank  Holding  Company 
to  Merge  BIF  and  SAIF  Deposits  in  One  Institution  (Oakar  Transactions) 

12  use  1815(d)(3) 

203 

Application  by  a  Bank  Holding  Company  to  Acquire 
a  SAIF-Insured  Commercial  Bank  (Sasser  Transactions) 

12  use  1815(d)(2)(G) 

de 
minimis 

Notification  of  Changes  in  Senior  Executive  Officers  and  Directors 
at  New  or  Troubled  Bank  Holding  Companies  and  State  Member  Banks 

12  use  18311 

549 

Notice  by  a  State  Member  Bank  of  a  Branch  Closing- 
12  use  1831r-l 

N/A 

Request  by  a  State  Member  Bank  to  Permit  Certain  Management  Interlocks 
12  use  3206 

1 

Applications  under  the  Bank  Service  Corporation  Act 
12  use  1865 

8 

Notice  for  a  Municipal  Securities  Principal  or  Representative 
to  Associate  with  a  Bank  Municipal  Securities  Dealer 

15  use  780-4,  78g&78wJ' 

268 

Notice  for  a  Municipal  Securities  Principal  or  Representative 
to  Terminate  Association  with  a  Bank  Municipal  Securities  Dealer 

15  use  78o-4.  78g&  78w 

308 

Application  for  Non-Member  Banks  to  Extend  Credit 
on  Registered  Securities  to  Broker-Dealers 

15  use  78h  &  78w 

2 

Requests  to  Modify  the  Performance  of  Commitments 
or  Conditions  in  Board  Orders 

27 

-    For  information  purposes  only;  no  Federal  Reserve  System  approval  is  required. 

-'  No  Federal  Reserve  System  action  is  required. 

-5- 
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1994 
Transaction Total 

Redemption  of  Capital  Instruments 
Notice  by  a  Bank  Holding  Company  to  Purchase 

53 or  Redeem  its  Equity  Securities^' 
12  use  1844(c) 

Notice  by  a  State  Member  Bank  or  Bank  Holding  Company  to  Redeem 

jlW
 

Perpetual  Preferred  Stock  Constituting  Qualifying  Capital  under  the  Board's 
Risk-Based  Capital  Guidelines 

Notice  by  a  State  Member  Bank  or  Bank  Holding  Company  to  Redeem,  Prior 2 
to  Maturity,  Subordinated  Debt  Constituting  Qualifying  Capital  under  the 

Board's  Risk-Based  Capital  Guidelines 

Notice  by  a  State  Member  Bank  or  Bank  Holding  Company  to  Redeem 0 
Hybrid  Capital  Instruments  and  Mandatory  Convertible  Debt  Securities 

-  In  1992,  the  Board  eliminated  this  notice  requirement  for  well-capitalized  bank  holding 
companies. 

—  This  total  identifies  the  number  of  requesting  institutions  and  does  not  reflect  possible 
multiple  requests  from  the  same  institution. 
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ACTIONS  BY  THE  FEDERAL  RESERVE  SYSTEM  TO  EASE  REGULATORY 
BURDEN:  1992-PRESEP^ 

Actions  Taken  Pursuant  to  the  Bank  Holding  Company  Act 

Exempted  Certain  Bank  Acquisitions  from  Application  Requirement  6/23/92 

Waived  bank  holding  company  application  for  certain  bank  acquisitions  where  the 

underlying  transaction  is  a  bank  merger  reviewed  by  the  bank's  primary  regulator 
under  the  Bank  Merger  Act  and  raise  no  issues  under  the  Bank  Holding  Company 
Act.  See  12  C.F.R.  225.12(d)(1). 

Streamlined  One-Bank  Holding  Company  Formation  Process  10/27/94 

Replaced  application  procedure  with  a  30-day  notice  procedure  for  the  formation 
of  a  one-bank  holding  company  where  the  shareholders  of  the  bank  will  acquire  the 
shares  of  the  newly  formed  bank  holding  company  in  substantially  the  same  propor- 

tional interest  as  they  held  in  the  bank.  See  12  C.F.R.  225.15. 

Shortened  Waiting  Period  for  Bank  Acquisitions  and  Mergers  10/27/94 

Established  a  procedure  to  shorten  from  30  days  to  15  days,  with  the  consent  of 
the  Attorney  General,  the  post-approval  waiting  period  for  bank  acquisitions  and 
mergers.  See  12  C.F.R.  225.14(i). 

Eliminated  Application  for  Certain  Acquisitions  of  Nonbank  Assets  6/23/92 
Increased  the  relative  size  of  nonbank  assets  (from  20  percent  to  50  percent  of 

the  acquiring  company's  assets)  that  may  be  acquired  by  a  bank  holding  company 
in  the  ordinary  course  of  business  without  prior  Federal  Reserve  approval.  Such  as- 

sets must  relate  to  activities  the  bank  holding  company  previously  received  approval 
to  conduct.  See  12  C.F.R.  225.22(c)(7)  and  225.132. 

Expanded  Expedited  Notice  Procedure  for  Small  Nonbank 
Acquisitions  6/23/92  &  10/27/94 

Increased  the  size  of  companies  engaged  in  a  permissible  nonbanking  activity  that 
may  be  acquired  with  expedited  15-day  notice  to  the  greater  of  $15  million  or  5  per- 

cent of  the  consolidated  assets  of  the  acquiring  company  up  to  a  maximum  of  $300 
million.  See  12  C.F.R.  225.23(e). 

Simplified  Notice  Procedure  to  Engage  in  a  Permissible 
Nonbanking  Activity  10/27/94 

Replaced  application  requirement  with  a  simplified  30-day  notice  procedure  to  en- 
gage de  novo  or  through  an  acquisition  in  a  permissible  nonbanking  activity  listed 

in  Regulation  Y.  The  notice  must  generally  be  acted  upon  within  30  days  of  receipt 
of  the  notice  by  a  Reserve  Bank.  See  12  C.F.R.  225.23(a)(1)  &  (2). 

Established  Notice  Procedure  to  Engage  in  an  Unlisted 
Nonbanking  Activity  10/27/94 

Replaced  application  requirement  with  a  60-day  notice  procedure  to  engage  de 
novo  or  through  an  acquisition  in  nonbanking  activities  not  listed  in  Regulation  Y. 
See  12  C.F.R.  225.23(a)(3). 

Eliminated  Pre-Acceptance  Period  for  Nonbanking  Applications 
and  Notices  10/27/94 

Eliminated  28  day  pre-acceptance  period  for  notices  involving  nonbanking  propos- 
als. Previously  12  C.F.R.  225.23(c). 

Shortened  Public  Comment  Period  for  Listed  Nonbanking 
Activities  10/27/94 

Reduced  from  30  days  to  15  days  the  public  comment  period  for  proposals  involv- 
ing nonbanking  activities  listed  in  Regulation  Y.  See  12  C.F.R.  225.23(c)(1). 

Amended  "Laundry  List"  of  Permissible  Non-Banking  Activities — 
•  Expanded  Permissible  Leasing  Activities  5/14/92 
Amended  Regulation  Y  to  add  certain  higher  residual  value  leasing  activities.  See 

12  C.F.R.  225.25(b)(5). 

o  Expanded  Permissible  Investment  Advisory  Activities  8/10/92 

Amended  the  Board's  interpretive  rule  on  permissible  investment  advisory  activi- ties to  allow  a  bank  holding  company  to  broker  shares  of  mutual  funds  advised  by 
the  bank  holding  company.  See  12  C.F.R.  225.125(h). 

•  Expanded  Permissible  Securities  Brokerage  Activities  9/4/92 
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Amended  Regulation  Y  to  add  full-service  brokerage  activities  to  the  "laundry  list" 
of  permissible  nonbanking  activities  for  bank  holding  conipanies  and  to  reduce  the 
conditions  applied  to  the  conduct  of  this  activity.  See  12  C.P.R.  225.25(b)(15). 

•  Expanded  Permissible  Investment  and  Financial  Advisory 
Activities  9/4/92 

Amended  the  Board's  Regulation  Y  to  add  the  activities  of  providing  financial  ad- 
vice to  State  and  local  governments,  providing  merger  and  acquisition  advice,  and 

providing  financial  and  transaction  advice  with  respect  to  interest  rate  and  currency 
swaps,  caps  and  similar  transactions.  See  12  C.F.R.  225.25(b)(4). 

•  Reduced  Prior  Approval  for  Certain  FCM  Activities  5/25/93 
Issued  an  interpretation  reducing,  and  in  some  cases  eliminating,  the  prior  ap- 

proval requirements  for  bank  holding  companies  proposing  to  engage  in  certain  fu- 
tures commission  merchant  activities.  In  cases  where  the  prior  approval  require- 
ment was  reduced,  a  simplified  20-day  notice  procedure  was  substituted  for  the  pre- 
vious application  requirement  (SR  93-27).  See  12  C.F.R.  225.25(bX18)  &  (19). 

Modified  Treatment  of  Section  20  Companies — 
•  Modified  Section  20  Revenue  Calculations  12/14/92 

Adopted  "neutral"  treatment  for  revenues  derived  by  a  section  20  subsidiary  from 
underwriting  and  dealing  in  certain  types  of  mortgage-backed  securities. 
•  Modified  Section  20  Revenue  Calculations  1/26/93 

Adopted  an  optional  indexed-revenue  test  for  section  20  subsidiaries  to  allow  for 
adjustment  of  the  revenue  test  in  light  of  changes  in  the  level  and  structure  of  inter- 

est rates. 

•  Permitted  Cross-Marketing  of  Bank -Eligible  Securities  12/14/94 
Clarified  that  a  bank  or  thrift  or  their  subsidiaries  may  act  as  riskless  principal 

or  broker  for  customers  in  buying  and  selling  bank-eligible  securities  that  an  affili- 
ated section  20  subsidiary  underwrites  or  deals  in,  subject  to  certain  limitations. 

•  Permitted  Underwriting/Dealing  in  Unrated  Municipal  Revenue 
Bonds  12/5/94 

Permitted  section  20  subsidiaries  to  underwrite  and  deal  in  unrated  municipal 
revenue  bonds. 

Adopted  Exceptions  to  the  Anti-tying  Provisions  1994-95 
Established  broad  classes  of  exceptions  to  the  anti-tying  prohibitions  of  the  Bank 

Holding  Company  Act  Amendments  of  1970  and  the  Board's  Regulation  Y  to  permit 
banks  and  bank  holding  companies  to  offer  customers  certain  discount  arrange- 

ments. See  12  C.F.R.  225.7. 

•  Traditional  Bank  Product  Exception  7/27/94 

Extended  statutory  traditional  bank  product  exception  to  allow  bank  holding  com- 
pany affiliates,  bank  and  nonbank,  to  vary  the  consideration  for  a  traditional  bank 

product  (loan,  discount,  deposit,  or  trust  service)  on  the  condition  or  requirement 
that  a  customer  also  obtain  a  traditional  bank  product  from  an  affiliate.  See  12 
C.F.R.  225.7(b)(1). 

•  Securities  Brokerage  Exception  7/27/94 

Permitted  bank  holding  company  affiliates,  bank  and  nonbank,  to  vary  the  consid- 
eration for  securities  brokerage  services  on  the  condition  or  requirement  that  a  cus- 

tomer also  obtain  a  traditional  bank  product  from  that  company  or  an  affiliate.  See 
12  C.F.R.  225.7(b)(2). 

•  Arrangements  Not  Involving  Banks  12/15/94 
Permitted  a  bank  holding  company  and/or  any  nonbank  subsidiary  thereof  to  vary 

the  consideration  for  any  of  its  products  or  services  on  the  condition  or  requirement 
that  a  customer  also  obtain  any  other  product  or  service  from  that  company  or  from 
any  of  its  nonbank  affiliates.  This  action  generally  removed  Board-imposed  restric- 

tions on  tying  when  no  bank  is  involved  in  the  arrangement.  See  12  C.F.R. 
225.7(b)(3). 

•  Combined-Balance  Discounts  4/19/95 

Established  a  "safe  harbor"  to  permit  a  bank  or  nonbank  subsidiary  of  a  bank 
holding  company  to  offer  a  combined-balance  discount  on  any  product  or  package 
of  products  if  a  customer  maintains  a  combined  minimum  balance  in  deposits  and 
other  products  specified  by  the  company  offering  the  discount.  See  12  C.F.R. 
225.7(b)(4). 
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Eliminated  Approval  Requirement  for  Certain  Public  Welfare 
Investments  12/2/94 

Permitted  bank  holding  companies  to  make  certain  public  welfare  investments 
without  additional  approval  if  they  previously  received  approval  to  engage  in  activi- 

ties that  promote  community  welfare.  See  12  C.F.R.  225.127. 

Other  Actions  Affecting  Bank  Holding  Companies 

Eliminated  Certain  Stock  Redemption  Notices  8/25/92 

Eliminated  notice  for  well-capitalized  bank  holding  companies  seeking  to  purchase 
or  redeem  their  own  equity  securities.  See  12  C.F.R.  225.4. 

Modified  Real  Estate  Appraisal  Requirements  6/6/94 

Increased  to  $250,000  the  threshold  level  at  or  below  which  appraisals  are  not  re- 
quired; expanded  and  clarified  the  type  of  transactions  that  are  exempt  from  the  ap- 
praisal requirement;  narrowed  the  type  of  exempt  transactions  for  which  evalua- 

tions are  required;  and  revised  the  requirements  governing  appraisal  content  and 
the  use  of  appraisals  prepared  by  other  financial  services  institutions  (SR  94—35). 
See  12  C.F.R.  225.61  through  225.67. 

Reduced  Bank  Holding  Company  Reporting  Requirements  2/28/95 

Reduced  annual  FR  Y-6  reporting  requirements  for  bank  holding  companies: 
eliminated  requirement  to  submit  consolidated  and  parent  company  financial  state- 

ments; raised  requirement  for  audited  financial  statements  to  include  only  holding 
companies  with  assets  of  $500  million  or  more;  eliminated  requirement  to  submit 
nonbank  subsidiary  financial  statements;  eliminated  requirement  to  submit  certified 
copies  of  amendments  to  organizational  documents;  eliminated  the  collection  of  in- 

formation on  certain  insider  loans;  and  eliminated  the  confirmation  of  changes  in 
investments  and  activities.  See  60  Federal  Register  12,215  (March  6,  1995). 

Proposed  to  Eliminate  Non-Control  Determinations  for  Certain 
Divestitures  3/20/95 

Proposed  rule  to  eliminate  the  need  for  a  bank  holding  company,  under  certain 

circumstances,  to  obtain  a  Board  determination  of  "non-control"  under  section  2(gX3) 
of  the  Bank  Holding  Company  Act  for  shares  or  assets  that  it  has  sold  to  a  third 
party  with  financing.  See  12  C.F.R.  225.32.  See  also  60  Federal  Register  15,881 
(March  28,  1995). 

Actions  Taken  Pursuant  to  the  Federal  Reserve  Act 

Streamlined  Process  to  Establish  a  Branch  6/23/92 

Replaced  application  requirement  with  a  streamlined  notice  procedure  for  State 
member  banks  in  satisfactory  condition,  and  with  satisfactory  CRA  and  compliance 
records,  to  establish  or  operate  a  domestic  branch.  See  12  C.F.R.  208.9. 

Modified  Treatment  of  Certain  Transactions  Between  Affiliates  9/4/92 

Excluded  from  section  23A  of  the  Federal  Reserve  Act  transactions  between  affili- 
ated insured  depository  institutions  that  are  subject  to  review  under  the  Bank 

Merger  Act.  See  12  C.F.R.  250.241. 

Eliminated  Prior  Approval  for  Certain  Investments  in  Bank 
Premises  5/25/94 

Eliminated  Board  approval  for  a  State  member  bank  that  meets  certain  conditions 
to  invest  in  bank  premises  in  an  amount  up  to  50  percent  of  its  Tier  1  capital.  See 
12  C.F.R.  208.22. 

Eliminated  Prior  Approval  for  Certain  Public  Welfare  Investments    11/30/94 
Permitted  State  member  banks  to  make  certain  investments  designed  primarily 

to  promote  the  public  welfare  without  prior  approval.  See  12  C.F.R.  208.21. 

Modified  Treatment  of  Certain  Loans  to  Executive  Officers,  Directors 

and  Principal  Shareholders  (Regulation  O) — 

•  Loans  to  Affiliates  12/17/92 

Clarified  that  prohibitions  of  loans  to  executive  officers  contained  in  section  22(h) 
of  the  Federal  Reserve  Act  do  not  apply  to  loans  made  by  a  bank  to  its  holding  com- 

pany and  its  affiliates  as  such  loans  are  covered  by  section  23A  of  the  Federal  Re- 
serve Act.  See  12  C.F.R.  215.2(m)(2). 

•  Aggregate  Lending  Limits  4/27/93 
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Adopted  three  exceptions  to  the  aggregate  lending  limits:  extensions  of  credit  (1) 
secured  by  obligations  of  the  U.S.  or  other  obligations  fully  guaranteed  as  to  prin- 

cipal and  interest  by  the  U.S.;  (2)  to  or  secured  by  commitments  or  guarantees  of 
a  department  or  agency  of  the  U.S.;  and  (3)  secured  by  a  segregated  deposit  account 
with  the  lending  bank.  See  12  C.F.R.  215.4. 

•  Recordkeeping  2/18/94 

Provided  alternatives  for  tracking  loans  to  insiders  of  afliliates;  eliminated  track- 
ing of  loans  to  related  interests  for  some  limited  purpose  banks;  increased  credit 

card  exemption;  added  executive  officer  exemption;  and  increased  non-preferential 
lending  to  insiders.  See  12  C.F.R.  215.3,  215.4,  215.5  &  215.8. 

•  Tangible-Economic-Benefit  Rule  2/18/94 

Clarified  the  "tangible-economic-benefit  rule"  to  ensure  that  a  bank  could  continue 
to  make  loans  to  customers  to  acquire  property,  goods,  or  services  from  a  bank  in- 

sider on  non-preferential  terms.  See  12  C.F.R.  215.3(0. 

Modified  Certain  Procedures  to  Examine  State  Member  Banks — 

•  Established  Uniform  Examination  Reports  11/30/92 

Established,  with  the  other  bank  regulatory  agencies,  a  uniform  report  of  exam- 
ination for  commercial  banks  (SR  93-17). 

•  Combined  Examination  and  Inspection  Reports  8/17/94 
Established  a  procedure  to  issue  one  combined  examination/inspection  report  for 

a  bank  holding  company  whose  lead  bank  is  a  State  member  bank  (SR  94-46). 

•  Coordinated  Examination  Schedules  5/6/94 

Established  a  procedure  to  provide  State  member  banks  with  the  option  of  having 
specialty  examinations  (e.g.,  electronic  data  processing  or  trust  examinations)  con- 

currently with  safety  and  soundness  examinations.  Further  coordinated  inspection 
of  a  bank  holding  company  with  examination  of  a  State  member  bank  (SR  94-31). 

•  Modified  Examination  Frequency  Guidelines  6/8/94 

Expanded  use  of  alternate  year  exam  programs  (AEPs)  with  State  banking  de- 
partments and  an  18-month  examination  schedule  for  small  banks  (under  $100  mil- 

lion) (SR  94-36). 

•  Modified  Examination  Frequency  Guidelines  12/30/94 

Raised  asset  limit  from  $100  million  to  $250  million  for  composite  "1"  banks  that 
are  well-capitalized  and  well-managed  to  qualify  for  the  less  burdensome  18-month 
examination  schedule.  Permitted  certain  composite  "2"  banks  under  $100  million  in 
assets  to  qualify  for  the  18-month  examination  schedule  (SR  94-64). 

Adopted  Regulatory  Exceptions  for  Banks  in  Disaster  Areas  5/13/92 
Established  procedures,  along  with  other  Federal  regulators,  for  the  expedited 

provision  of  financial  services  and  other  help  to  rebuild  areas  of  Los  Angeles  and 
other  cities  affected  by  civil  disturbances.  Efforts  to  restructure  debt  or  extend  re- 
jayment  terms — if  consistent  with  safety  and  soundness — should  not  be  criticized 
SR  92-16). 

Adopted  Regulatory  Exceptions  for  Banks  in  Disaster  Areas    9/3/92;  1 1/30/92 

Established  policy,  pursuant  to  the  Depository  Institutions  Disaster  Relief  Act  to 
grant  regulatory  relief  from  certain  statutes  and  regulations  in  order  to  facilitate 
recovery  from  major  disasters  (SR  92-29  &  92—47). 

Revised  CaU  Reports  2/6/92 

Revised  the  definition  of  Highly  Leveraged  Transactions  and  phased  out  the  use 
of  the  definition  after  the  June  30,  1992  reporting  period. 

Revised  Call  Reports  10/21/94 

Repealed,  pursuant  to  section  308  of  the  Riegle  Community  Development  and 

Regulatory  Improvement  Act  of  1994,  the  requirement  that  State  member  banks 

publish  call  reports  (SR  94-52). 

Actions  to  Enhance  Credit  Availability  3/10/93 

Issued  interagency  policy  statement  to  reduce  regulatory  impediments  to  credit 

availability.  Specific  actions:  (1)  reduced  appraisal  burden  and  improved  climate  for 
real  estate;  (2)  reduced  unnecessary  documentation  requirements  for  small  business 

loans;  (3)  improved  coordination  and  focus  of  supervisory  examinations;  (4)  elimi- 
nated duplicative  examinations;  (5)  revised  reporting  requirements  for  OREO  and 

partially  charged-ofT  loans  and  loans  treated  as  in-substance  foreclosures;  (6)  distin- 
guished between  special  mention  (i.e.,  OAEM)  credits  and  classified  asset  categories 

s 
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in  supervisory  evaluations  of  banking  organizations;  and  (7)  re-emphasized  to  exam- 
iners the  contents  of  previous  agency  credit  availability  initiatives  (AD  93-23). 

Actions  to  Enhance  Credit  Availability  6/10/93 

Issued  second  interagency  policy  statement  to  announce  additional  credit  avail- 
ability initiatives  which:  (1)  provided  additional  guidance  for  the  reporting  of  in-sub- 

stance  foreclosures  (collateral  dependent  real  estate  loan  need  not  be  reported  as 
foreclosed  unless  the  lender  has  taken  possession  of  the  collateral,  although  appro- 

priate losses  must  be  recognized);  (2)  revised  non-accrual  loan  guidelines  to  return 
some  non-accrual  loans  to  accrual  status;  (3)  provided  guidance  for  regulatory  re- 

porting sales  of  OREO;  (4)  reafTirmed  November  1991  guidelines  to  ensure  that  ex- 
aminers are  reviewing  commercial  real  estate  loans  in  a  consistent,  prudent,  and 

balanced  manner;  (5)  developed  a  common  definition  for  "Special  Mention"  assets 
that  separates  these  loans  from  loans  warranting  adverse  classification;  (6)  issued 
guidelines  to  coordinate  supervision  and  examination  of  bank  holding  companies, 
banks,  and  thrifts,  in  order  to  minimize  the  disruptions  and  burdens  associated  with 
the  examination  process  (AD  93-30). 

Established  Uniform  Real  Estate  Lending  Rule  1/11/93 
Adopted,  with  the  other  Federal  banking  agencies,  a  uniform  rule  on  real  estate 

lending  by  insured  depository  institutions.  The  rule  (1)  requires  each  insured  deposi- 
tory institution  to  adopt  and  maintain  comprehensive  written  real  estate  lending 

policies  that  are  consistent  with  safe  and  sound  banking  practices;  (2)  requires 
banks  to  establish  their  own  internal  loan-to-value  limits  for  real  estate  loans  which 
should  be  applied  to  the  underlying  property  that  is  collateral  for  the  loan;  and  (3) 
allows  banks  to  be  exempt  from  supervisory  loan-to-value  limits  if  they  renew,  refi- 

nance, or  restructure  loans  without  receiving  additional  funds  (applicable  to  loans 
refinanced  after  3/19/93)  (SR  93-1). 

Actions  Taken  Pursuant  to  the  Truth-in-Lending  Act 

Eliminated  Impediment  to  Certain  Home  Equity  Loans  7/92 

Issued  revised  home  equity  disclosures  and  created  exception  to  home  equity  rules 
under  Regulation  Z  to  eliminate  conflict  between  those  rules  and  laws  dealing  with 
loans  to  executive  officers  of  banks.  See  12  C.F.R.  226.5b(0(2)(iv). 

Clarified  and  Updated  Regulatory  Requirements  3/95 

Published  periodic  updates  to  the  official  staff  commentary  to  Regulation  Z  to  fa- 
cilitate compliance  by  answering  questions  and  addressing  issues  raised  by  covered 

institutions,  including  addressing  some  of  the  legal  uncertainties  (following  the 
Rodash  decision)  surrounding  the  treatment  of  various  fees  and  taxes  associated 
with  real  estate  secured  loans.  See  60  Federal  Register  16,771  (1995). 

Actions  Taken  Pursuant  to  the  Equal  Credit  Opportunity  Act 

Facilitated  Appraisal  Reporting  Requirements  12/93 

In  implementing  new  rules  on  consumer  rights  to  appraisal  reports  under  Regula- 
tion B,  provided  a  sample  notification  form  for  use  by  creditors  that  do  not  choose 

to  automatically  provide  a  copy  of  the  report.  See  12  C.F.R.  202,  Appendix  C. 

Actions  Taken  Pursuant  to  the  Electronic  Fund  Transfer  Act 

Conducted  Zero-Based  Regulatory  Review  2/94 

Under  the  Board's  policy  calling  for  periodic  review  of  all  regulations,  proposed 
revisions  to  Regulation  E  to  simplify  requirements  and  delete  obsolete  provisions. 
See  59  Federal  Register  10,684  (1994);  12  C.F.R.  205. 

Eliminated  Documentation  Requirement  3/95 

Eliminated  requirement  under  Regulation  E  that  electronic  terminal  receipts  dis- 

close a  unique  identifier  of  a  consumer's  account,  thereby  enabling  institutions  to 
truncate  account  numbers  and  thwart  ATM  fraud.  See  60  Federal  Register  15,032 
(1995);  12  C.F.R.  205.9(a)(4). 

Actions  Taken  Pursuant  to  the 

Depository  Institutions  Management  Interlocks  Act 

Clarified  Prior  Approval  Requirements  11/18/92 

Clarified  that  depository  organizations  seeking  exceptions  from  the  Depository  In- 
stitutions Management  Interlocks  Act  are  required  to  seek  approval  for  an  exception 
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only  from  the  primary  regulator  of  the  organization  in  need  of  management  assist- 
ance. See  12  C.F.R.  212.4. 

Other  Statutes/Provisions 

Modified  Permissible  Activities  of  Foreign  Branches  of  U.S.  Banks         9/4/92 

Relaxed  restrictions  on  the  ability  of  foreign  branches  of  U.S.  banks  to  accept  de- 
posits from  U.S.  residents  at  foreign  branch  locations  (SR  94—49). 

Reduced  Loan  Documentation  Requirements  3/30/93 

Reduced  documentation  requirements  for  loans  to  small-  and  medium-sized  busi- 
nesses and  small  farms  (AD  93-29). 

Eliminated  Prior  Approval  Requirement  for  Oakar  Transactions         10/27/94 

Eliminated  requirement  for  prior  Board  approval  of  certain  transactions  by  banks 
owned  by  bank  holding  companies  to  acquire  a  thrift,  or  thrift,  assets.  See  12  U.S.C. 
§  1815(dX3). 

Established  an  Internal  Appeals  Process  3/24/95 

Established  an  internal  appeals  process  for  institutions  wishing  to  appeal  an  ad- 
verse material  supervisory  determination.  See  60  Federal  Register  16,470  (March  30, 

1995). 

Revised  Certain  Capital  Requirements  1/14/92 

Permitted  bank  holding  companies  to  raise  additional  Tier  1  risk-based  capital 
through  the  sale  of  perpetual  preferred  stock;  removed  the  25  percent  limit  under 
the  risk-based  capital  guidelines  for  counting  for  noncumulative  perpetual  preferred 
stock.  See  12  C.F.R.  Part  208,  Appendix  A  and  Part  225,  Appendix  A. 

Revised  Certain  Capital  Requirements  12/23/92 

Amended  risk-based  capital  guidelines,  lowering  from  20  percent  to  0  percent,  cer- 
tain transactions  collateralized  by  cash  and  OECD  central  government  securities, 

including  U.S.  Government  agency  securities,  provided  the  transactions  meet  speci- 
fied criteria. 

Revised  Certain  Capital  Requirements  12/92  (Issued  4/20/93) 

Amended  risk-based  capital  guidelines  by  lowering  from  100  percent  to  50  percent 
the  risk  weight  for  loans  for  the  construction  of  1—4  family  residential  properties 
that  have  been  presold. 

Revised  Certain  Capital  Requirements  1/4/93 

Amended  capital  guidelines  to  allow  a  higher  percentage  of  certain  identifiable  in- 

tangibles, purchased  mortgage  servicing  rights  (PMSR's)  and  purchased  credit  card 
relationships  (PCCR's),  to  be  included  in  the  Tier  I  capital  calculation  for  risk -based 
and  leverage  capital  purposes. 

Revised  Certain  Capital  Requirements  2/1/95 

Proposed  amendments,  pursuant  to  section  108  of  the  Riegle  Community  Develop- 
ment and  Regulatory  Improvement  Act  of  1994,  to  the  capital  adequacy  guidelines 

to  lower  the  capital  requirement  for  small  business  loans  and  leases  (on  personal 
property)  that  have  been  transferred  with  recourse  by  Qualifying  banking  organiza- 

tions. Specifically,  a  banking  organization  need  only  include  the  amount  of  retained 
recourse  in  its  asset  base,  rather  than  the  entire  balance  of  the  loans  sold,  when 
calculating  its  capital  ratios  provided:  (1)  the  transaction  is  treated  as  a  sale  under 

generally  accepted  accounting  principles  (GAAP);  (2)  the  bank  establishes  a  non-cap- 
ital reserve  sufficient  to  meet  its  estimated  liability  under  the  recourse  arrange- 

ment; and  (3)  the  aggregate  amount  of  recourse  does  not  exceed  15  percent  of  the 
bank's  total  risk -based  capital  or  a  greater  amount  established  by  the  Board. 

Applications  Procedures  Generally 

Delegated  More  Authority  to  the  Reserve  Banks  to  Process 

Applications  8/25/92 

Expanded  authority  of  Reserve  Banks  to  process  all  delegable  bank  and  nonbank 
applications  without  Board  review.  See  12  C.F.R.  265.11. 

Reduced  Public  Notice  Requirements  9/4/92 

Reduced  the  newspaper  publication  requirements  for  applications  involving  mem- 
bership in  the  Federal  Reserve  System,  establishment  of  branches  of  state  member 
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banks,  bank  holding  company  formations,  and  the  acquisition  of  a  bank  by  a  bank 
holding  company.  See  12  C.F.R.  225.14(b)(3)  and  262.3(b). 

PREPARED  STATEMENT  OF  EUGENE  A.  LUDWIG 
Comptroller  of  the  Currency,  Washington,  DC 

Washington,  DC 

May  2,  1995 

Summary 

The  regulatory  process  imposes  burdens  on  the  banking  industry  and  therefore  af- 
fects its  ability  to  serve  the  public.  Banks  and  their  customers  bear  the  costs  of 

some  unnecessary  regulatory  requirements,  and  we  must  remove  those  burdens.  The 

OCC  fully  supports  tne  Subconunittee's  commitment  to  reduce  the  cost  of  financial 
regulation  where  possible  and  to  encourage  the  efTicient  provision  of  banking  serv- 

ices, and  the  OCCT  supports  the  goals  of  the  majority  of  the  provisions  in  S.650  that 
affect  national  banks. 

Eliminating  unnecessary  regulatory  burden  has  been  one  of  my  top  priorities  as 
Comptroller,  and  over  the  past  two  years,  the  OCC  has  dedicated  significant  re- 

sources toward  the  goal  of  efficient,  risk-focused  regulation.  It  is,  however,  a  task 
that  we  approach  with  great  care  because  of  the  potential  tension  inherent  in  reduc- 

ing the  cost  of  regulation  while  maintaining  the  safety  and  soundness  of  the  bank- 
ing system.  Many  important  social  and  economic  objectives,  including  maintaining 

safety  and  soundness,  serving  credit  needs,  and  protecting  the  interests  of  banking 
customers,  depend  on  effective  banking  regulation.  Strong,  effective  regulation  nec- 

essarily entails  some  amount  of  burden  on  the  industry.  We  can  reduce  that  burden 
through  careful  review  and  strategic  refocus-  ing  of  our  laws,  regulations,  and  su- 

pervisory practices,  but  we  must  not  implement  reforms  that  would  place  taxpayers 
at  risk. 

As  Comptroller,  I  am  committed  to  designing  and  implementing  our  regulations 
to  accomplish  our  objective  without  imposing  unnecessary  burden,  within  statutory 

constraints.  Two  pieces  of  that  effort  are  the  OCC's  Regulation  Review  Program  and 
our  Bank  Supervision  Review  Project.  Both  programs  seek  to  ensure  that  OCC  regu- 

lations and  supervisory  resources  focus  on  those  activities  and  products  that  present 
the  greatest  risks  to  safety  and  soundness.  They  provide  three  types  of  regulatory 
cost  reductions:  (a)  reductions  in  direct  costs,  such  as  fees  and  assessments;  (b)  re- 

ductions in  the  costs  of  compliance  with  regulations;  and  (c)  reductions  in  the  costs 
of  uncertainty. 

S.650  goes  a  long  way  to  address  the  problems  of  regulatory  burden  in  the  bank- 
ing industry,  and  we  support  the  goals  of  most  of  its  provisions  that  afTect  national 

banks.  For  example,  we  support  efforts  to  address  tne  particular  problems  facing 
lenders  following  the  Rodash  decision.  However,  we  strongly  urge  the  Subcommittee 
to  defer  consideration  of  any  statutory  amendments  to  CRA  to  permit  the  new  rules 
to  be  implemented  and  to  give  us  a  chance  to  evaluate  their  eiTectiveness.  In  addi- 

tion, we  caution  that  further  extending  the  examination  cycle  for  CAMEL  1  or 
CAMEL  2  banks  from  18  to  24  months,  as  proposed  in  Section  221,  could  com- 

promise our  ability  to  ensure  the  safety  and  soundness  of  national  banks. 
We  attach  to  our  testimony  two  appendices  containing  detailed  stafT  comments  on 

the  bill.  We  will  provide  the  Subcommittee  with  technical  comments  on  the  bill  in 
the  near  future.  Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  this 
opportunity  to  testify  on  the  regulatory  burdens  faced  by  the  banking  industry  and 
efforts  to  alleviate  those  burdens.  As  the  agency  responsible  for  supervising  national 
banks,  the  Office  of  the  Comptroller  of  the  Currency  (OCC)  fully  recognizes  that  the 
regulatory  process  imposes  burdens  on  the  banking  industry  and  therefore  affects 
its  ability  to  serve  the  public.  Banks  and  their  customers  bear  the  costs  of  some  un- 

necessary regulatory  requirements,  and  we  must  remove  those  burdens.  Mr.  Chair- 

man, I  commend  you  and  Senators  D'Amato,  Bryan,  and  Mack  for  focusing  attention 
on  this  issue,  and  for  your  leadership  in  putting  forward  a  bill  that  will  go  a  long 
way  to  address  these  problems. 

Eliminating  unnecessary  regulatory  burdens  on  banks  has  been  one  of  my  top  pri- 
orities as  Comptroller  and,  over  the  past  2  years,  the  OCC  has  dedicated  significant 

resources  toward  the  goal  of  efficient,  risk-iocused  regulation.  It  is,  however,  a  task 
that  we  approach  with  great  care  because  of  the  tension  inherent  in  reducing  the 
cost  of  regulation  while  maintaining  the  safety  and  soundness  of  the  banking  sys- 

tem. Strong,  effective  regulation  necessarily  entails  some  amount  of  burden  on  the 
industry.    We    can    reduce    that    burden    through    careful    review    and    strategic 
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refocusing  of  our  laws,  regulations,  and  supervisory  practices,  but  no  one  wants  to 
implement  reforms  that  would  place  taxpayers  needlessly  at  risk.  When  the  busi- 

ness cycle  turns  down — as  it  inevitably  will — it  will  be  too  late  to  find  that,  upon 
reflection,  some  burdens  that  look  unnecessary  during  the  industry's  current  pros- 

perity are  important  safeguards  after  all. 

With  that  caution,  I  assure  you  that  the  OCC  supports  fully  the  Subcommittee's 
commitment  to  reduce  the  cost  of  financial  regulation  where  possible  and  to  encour- 

age the  efficient  provision  of  banking  services.  We  have  made  significant  steps,  but 
we  can  do  more.  In  that  regard,  S.650,  The  Economic  Growth  and  Regulatory  Pa- 

perwork Reduction  Act  of  1995,"  makes  many  positive  contributions,  and  the  OCC 
supports  the  goals  of  the  majority  of  the  provisions  of  the  bill  that  affect  national 
banks. 
My  testimony  begins  with  a  discussion  of  the  complexities  involved  in  reducing 

regulatory  burden.  I  then  describe  the  OCC's  actions  to  address  regulatory  burden 
before  commenting  on  specific  provisions  of  S.650.  Two  appendices  contain  detailed 
staff  comments  on  the  bill.  In  addition,  we  will  provide  the  Subcommittee  with  tech- 

nical comments  on  the  bill  in  the  near  future. 

The  Complexities  of  Regulatory  Burden  Reduction 
Many  important  economic  and  social  objectives,  including  maintaining  the  safety 

and  soundness  of  the  banking  system,  serving  the  credit  needs  of  the  American  pub- 
lic, and  protecting  the  interests  of  banking  customers,  depend  upon  effective  bank- 
ing regulation. 

While  banking  regulations  provide  benefits,  they  also  impose  costs.  Various  stud- 
ies over  the  past  decade  have  estimated  that  compliance  with  regulatory  require- 

ments imposes  significant  direct  costs  on  banks,^  many  of  which  consumers  of  bank- 
ing services  ultimately  bear.  Direct  costs  are  only  part  of  the  regulatory  burden. 

Burdens  can  also  arise  from  prohibitions  against  activities  banks  might  choose  to 
engage  in,  and  from  requirements  to  structure  activities  in  ways  they  might  not  oth- 

erwise choose. 
Given  the  increased  competition  in  the  financial  services  market  from  nonbank 

f)roviders  who  are  not  subject  to  these  regulations,  we  must  take  care  that  regu- 
atory  burdens  do  not  place  banks  at  a  competitive  disadvantage  and  thereby  im- 

peril bank  safety  and  soundness  and  the  deposit  insurance  fund.  Unnecessary  regu- 
lation also  wastes  economic  resources  that  banks  could  use  to  meet  customer  needs. 

We  must  not  forget  that  well-intentioned  legislative  efforts  over  decades  have 
built  the  existing  regulatory  infrastructure.  In  some  cases,  those  efforts  were  in- 

tended to  address  systemic  problems,  such  as  dangerously  low  levels  of  capital  in 
the  industry.  For  example,  passage  of  the  Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  (FIRREA)  in  1989  and  the  Federal  Deposit  Insurance  Corpora- 

tion Improvement  Act  (FDICIA)  in  1991  required  the  Federal  banking  agencies  to 
issue  many  new  regulations,  which  banks  have  now  incorporated  into  their  oper- 

ations. These  laws  added  burden,  but  some  of  their  burdensome  provisions  have 
proven  critical  in  reviving  the  health  of  the  industry  and  in  protecting  the  deposit 
insurance  funds  and  taxpayers. 

As  we  consider  complaints  about  regulatory  burden,  policymakers  must  determine 
whether  a  particular  complaint  ultimately  stems  from  the  burden  of  the  regulations, 
or  from  a  more  fundamental  disagreement  with  the  policy  objective  the  regulation 
seeks  to  pursue.  Members  of  Congress  and  regulators  alike  often  receive  complaints 
that,  although  articulated  as  concerns  about  burden,  actually  challenge  the  underly- 

ing purjx)se  of  the  regulation  and  related  statutes. 
The  task  facing  the  regulator  is  to  strike  a  balance  between  the  benefits  from  leg- 

islation and  burdens  that  may  accompany  it. 

OCC's  Commitment  to  Regulatory  Burden  Reduction 
As  Comptroller  of  the  Currency,  I  am  committed  to  maintaining  regulatory  bur- 

den at  a  reasonable  level  by  making  sure  that  the  OCC  designs  and  implements  our 
regulations  to  accomplish  our  objectives  without  imposing  unnecessary  burden, 
within  statutory  constraints.  However,  in  the  course  of  our  efforts  over  the  past  two 
years,  I  have  learned  that  developing  specific  burden  reduction  measures  is  some- 

times far  from  straightforward. 

Two  pieces  of  those  efforts  are  the  OCC's  Regulation  Review  Program  and  our 
Bank  Supervision  Review  Project.  Both  programs  seek  to  ensure  that  the  OCC  fo- 

cuses its  regulations  and  supervisory  resources  on  those  activities  and  products  that 
present  the  greatest  risks  to  safety  and  soundness.  A  critical  element  of  both  pro- 

^For  examples  of  several  case  studies  and  surveys  of  costs  see:  Federal  Financial  Institutions 
Examination  Council.  Study  on  Regulatory  Burden.  September  1992. 
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grams  is  to  identify  and  eliminate  rules  and  procedures  that  impose  burdens  on 
Banks  that  are  not  necessary  to  maintain  acceptable  bank  safety  and  soundness, 
support  equitable  access  to  banking  services  for  bank  customers,  or  accomplish 

OCC's  other  statutory  responsibilities.  These  programs  are  providing  three  types  of 
regulatory  cost  reductions:  (a)  reductions  in  direct  costs,  such  as  fees  and  assess- 

ments; (b)  reductions  in  the  costs  of  compliance  with  regulations;  and  (c)  reductions 
in  the  costs  of  uncertainty. 
Regulation  Review  Program 

We  are  conducting  a  comprehensive  review  of  all  OCC  regulations  to  determine 
whether  they  achieve  their  purpose  at  the  least  possible  cost  to  the  regulated  insti- 

tutions. The  Regulation  Review  Program  represents  a  fundamental  change  in  our 
approach  to  regulation  and  is  designed  to  ensure  that  the  rules  we  employ  are  tai- 

lored to  the  goals  we  seek  to  achieve.  A  goal  of  the  program  is  to  write  rules  that 
are  clear,  more  concise,  and  better  organized.  As  far  as  we  are  aware,  this  is  the 

first  time  a  thorough  regulation  review  has  been  conducted  in  the  OCC's  130-year history. 
A  complete  review  of  OCC  regulations  is  obviously  time-consuming  and  resource- 

intensive.  Since  our  review  began  in  March  1993,  twelve  regulations  nave  been  pub- 
lished in  final  or  proposed  form  out  of  the  26  included  in  the  review.  Six  other  pro- 
posed revisions  are  very  near  publication. 

Let  me  give  just  one  example  of  a  project  that  will  produce  significant  benefits 
for  the  banking  industry,  and  which  is  similar  in  purpose  to  the  provisions  in  S.650 
regarding  corporate  applications  by  banks. 

On  November  29,  1994,  the  OCC  published  a  proposed  rule  to  revise  the  regula- 

tions, ]Dolicies,  and  procedures  for  national  banks'  corporate  activities  and  corporate 
transactions  to  make  the  regulations  more  comprehensible  and  to  incorporate  new 
and  less  intrusive  supervisory  approaches.  Under  this  proposal,  well-capitalized  and 
well-managed  national  banks  with  satisfactory  or  outstanding  CRA  ratings  would 
be  able  to  get  faster  resfX)nses  to  their  applications  for  new  branches,  new  activities, 
and  other  changes  in  their  corporate  structure.  In  addition,  the  proposed  rule  seeks 
to  achieve  greater  clarity  by  setting  forth  the  requirements  for  various  filings  and 
including  directions  that  explain  the  contents  of  each  section  of  the  rule.  The  pro- 

posal also  recognizes  the  changing  nature  of  the  "business  of  banking"  and  the  role 
of  new  technologies  in  banking  by  introducing  new  approaches  in  areas  such  as  the 

regulation  of  automated  teller  machines  (ATM's). 
The  proposed  rule  would: 

•  Shorten  the  approval  time  for  most  corporate  filings  by  strong,  well-capitalized 
and  well-managed  national  banks  with  satisfactory  or  outstanding  CRA  ratings. 
Under  this  proposal,  we  would  deem  many  applications  by  these  banks  to  be  ap- 

proved 30  days  aRer  filing.  This  streamlined  approval  process  would  apply  to  ap- 
plications for  branches,  some  mergers,  some  operating  subsidiaries,  corporate  re- 

organizations, fiduciary  powers,  and  other  corporate  changes. 
•  Require  a  simple  afler-the-fact  notice  for  operating  subsidiary  activities  that  carry 

out  routine  banking  activities,  replacing  the  current  requirement  that  all  operat- 
ing subsidiary  activities  be  approved  in  advance. 

•  Eliminate  branch  applications  for  certain  facilities,  primarily  ATM's,  that  are equally  accessible  to  customers  of  the  owner  bank  ana  other  banks.  The  existing 
rule  involves  several  steps,  generating  a  volume  of  paperwork  and  requiring  nu- 

merous exchanges  between  bank  and  OCC  staff,  to  complete  the  approval  process 
for  such  applications. 

RiSK-FocusED  Supervision 
In  addition  to  eliminating  unnecessary  burdens  by  revising  our  regulations,  the 

OCC  is  taking  a  critical  look  at  the  supervisory  methods  we  employ  to  ensure  bank 
safety  and  soundness.  In  January  1994,  we  began  our  Bank  Supervision  Review 
Project  to  focus  our  supervisory  efforts  on  those  banking  activities  and  those  banks 
that  pose  the  most  likely  threats  to  the  safety  and  soundness  of  the  banking  system. 

The  Bank  Supervision  Review  Project  reflects  a  basic  shifl  in  the  OCC's  approach 
to  examination  and  supervision.  Instead  of  a  one-size-fits-all  approach,  we  are  trying 
to  tailor  our  oversight  to  the  key  characteristics  of  a  bank — including  size,  products 

ofTered,  markets  in  which  it  competes,  and  management's  tolerance  for  risk. 
One  effort  completed  under  our  Bank  Supervision  Review  Project,  the  OCC's  new 

streamlined  examination  procedures  for  small  community  banks,  illustrates  how  we 
have  redesigned  the  examination  process  to  reduce  burden  while  maintaining  bank 
safety  and  soundness.  The  procedures,  announced  in  June  1994,  both  reduce  the  in- 

formation we  ask  bankers  to  gather  for  an  examination  and  provide  bankers  with 
clear  information  about  what  to  expect  in  an  examination.  Afler  conducting  exam- 
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iner  training,  we  implemented  the  procedures  last  October,  and  will  use  them  at  ap- 
proximately 1,800  national  banks  that  operate  in  a  stable  local  economies,  are  1- 

or  2-rated  on  our  CAMEL  scale,  and  focus  on  traditional  activities. 
Before  we  adopted  our  simplified  examination  procedures,  OCC  examiners  had  to 

pick  and  choose  from  our  examination  handbook  and  customize  the  examination  for 
each  institution.  Examiners  asked  for,  on  average,  200  items  at  the  start  of  the  ex- 

amination process.  Allowing  this  much  flexibility  for  all  national  banks,  regardless 
of  their  size  or  scope  of  operations,  left  banks  unclear  about  the  focus  of  our  exami- 

nations. Under  our  new  procedures,  we  have  reduced  the  burden  that  banks  face 
in  complying  with  our  information  requests.  Today,  well-managed  community  banks 
receive  a  request  for  just  35  items.  As  a  result,  these  well-managed  community 
banks  have  a  clear  idea  about  the  examiner's  expectations,  and  examiners  can  do 
their  jobs  more  effectively  and  more  efficiently.  Banks  spend  less  time  and  money 
responding  to  examinations. 

Survey  of  Examination  Process 

A  further  aspect  of  our  effort  to  eliminate  excessive  burden  is  a  confidential,  vol- 
untary survey  of  the  examination  process,  which  will  solicit  feedback  from  national 

banks  at  the  end  of  each  examination.  The  survey  will  provide  a  way  for  banks  to 
communicate  their  views  on  the  efiectiveness,  efficiency,  and  quality  of  the  examina- 

tion and  to  comment  on  any  burden  imposed  by  agency  requests  for  data  and  infor- 
mation. 

National  Bank  Assessments 

We  are  also  reducing  direct  costs.  The  OCC  revised  its  fee  assessment  structure 
for  1995  and  also  amended  the  formula  for  calculating  fees  for  trust  and  other  spe- 

cial examinations.  As  a  result,  the  OCC's  trust  examination  and  corporate  applica- 
tion fees  have  been  reduced  on  average  by  50  percent.  We  have  also  reduced  our 

supervisory  assessments,  so  that  national  banks  will  pay  $30  million  less  in  1995 
than  in  1994. 

OCC's  Comments  on  S.  650,  "The  Economic  Growth  and 

Regulatory  Paperwork  Reduction  Act  of  1995" 
Your  invitation  letter  requested  that  we  provide  comments  on  provisions  of  S.  650 

that  affect  existing  laws  within  the  OCC's  authority.  The  bill  contains  49  provisions 
that  affect  national  banks,  and,  as  I  noted  earlier  in  my  statement,  the  OCC  sup- 

ports the  goals  of  the  majority  of  those  provisions. 
I  commend  the  Subcommittee  for  recognizing  the  problems  banks  face  in  comply- 

ing with  the  highly  technical  and  complicated  Truth-in-Lending  Act.  The  problems 
brought  to  light  in  the  recent  Federal  court  decision  in  Florida  known  as  the 
"Rodash"  decision  illustrate  how  violations  of  this  law,  which  are  essentially  tech- 

nical, can  lead  to  serious  liability  problems  for  lenders.  We  generally  agree  with  at- 
tempts of  S.  650  to  address  the  particular  problems  affecting  lenders  following  the 

Rodash  decision,  and  we  support  the  general  direction  of  the  bill,  which  would  per- 
mit lenders  to  avoid  liability  for  minor  disclosure  violations.  It  does  seem,  however, 

that  some  amendments  might  be  broader  than  absolutely  needed  to  give  relief  from 
the  Rodash  decision.  A  more  narrowly  targeted  correction  of  the  Rodash  problem 
might  be  best  at  this  time.  In  the  longer  term,  however,  I  strongly  urge  tne  Sub- 

committee to  consider  a  more  comprehensive  revision  of  the  Truth-in-Lending  Act 
and  to  avoid  piecemeal  amendments  over  the  years. 

I  also  support  the  Subcommittee's  efforts,  with  section  302,  to  increase  the  incen- 
tives for  lenders  to  conduct  self-testing  for  compliance  with  the  fair  lending  laws. 

I  think  that  self-testing  and  self-correction  by  lenders  are  important  tools  for  ensur- 
ing that  discrimination  in  lending  does  not  occur.  Some  form  of  incentive  is  appro- 

priate in  this  unique  area.  In  fact,  we  have  been  working  with  the  other  regulatory 
agencies  on  a  proposal  that  would  allow  lenders  to  keep  the  results  of  their  fair 
lending  self-tests  internal.  We  hope  this  would  act  as  an  incentive  for  lenders  to 
self-test  and  to  make  any  necessary  corrections  in  their  procedures.  I  am  pleased 
that  section  302  is  included;  however,  my  staff  will  provide  recommendations  for 
some  changes  to  this  provision.  It  will  be  important  to  take  into  account  the  con- 

cerns of  the  Department  of  Justice  and  other  enforcement  agencies  in  this  regard. 

We  support  the  overall  goal  of  simplifying  and  coordinating  Truth-in-Lending  and 
Real  Estate  Settlement  Procedures  Act  (RESPA)  disclosures,  but  I  have  some  con- 

cerns about  the  proposed  exemption  from  RESPA  of  subordinate  lien  mortgage 
transactions  in  section  104.  I  am  not  convinced  that  RESPA  disclosures  are  unneces- 

sary in  subordinate  lien  mortgages,  especially  after  such  disclosures  have  been  sim- 
plified pursuant  to  the  other  provisions  in  the  bill.  I  also  doubt  that  the  substantive 

protection  against  kickbacks  by  settlement  providers  are  any  less   necessary  for 
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these  transactions  than  for  first  lien  mortgages.  However,  I  do  support  streamlining 
the  burdensome  servicing  transfer  disclosure  requirements. 

I  strongly  support  section  206  of  the  bill,  which  would  eliminate  the  requirement 
that  banks  maintain  capital  branch-by-branch.  This  requirement  is  unnecessary 
under  more  recent  capital  laws  and  regulations,  yet  can  be  very  costly  for  banking 
organizations  with  numerous  branches.  For  similar  reasons,  we  ask  that  you  add 
a  provision  to  S.650  eliminating  the  $50,000  minimum  capital  requirements  for  na- 

tional banks  found  in  12  U.S.C.  §51. 

Section  207  of  the  bill  clarifies  that  a  branch  of  a  bank  does  not  include  ATM's. 
I  support  this  provision  because  it  will  reduce  unnecessary  paperwork  without  af- 

fecting safety  or  soundness.  This  provision  is  consistent  with  regulatory  changes 
that  we  are  considering. 

The  bill  also  provides  that  each  Federal  banking  agency  review  its  regulations  at 
least  once  every  10  years  in  order  to  identify  outdated  or  otherwise  unnecessary  reg- 

ulatory requirements.  As  I  described  earlier,  the  OCC  is  in  the  midst  of  a  similar 
process,  and  we  have  found  it  to  be  extremely  helpful  in  focusing  our  attention  on 
the  problem  of  unnecessary  regulatory  burden.  The  10-year  review  suggested  in  the 
legislation  is  a  good  idea,  and  one  we  support  enthusiastically. 
Another  improvement  contained  in  the  legislation  deletes  a  requirement  that 

banks  must  have  an  annual  independent  auait  to  determine,  among  other  things, 

compliance  with  specified  safety  and  soundness  laws.  Congress  imposed  this  re- 
quirement in  1991.  We  have  not  found  that  this  independent  audit  for  compliance 

with  safety  and  soundness  laws  has  enhanced  our  ability  to  detect  significant  viola- 
tions. Instead,  the  auditors  have  focused  on  technical  violations  of  some  of  our  more 

complex  regulatory  requirements,  violations  that  do  not  have  safety  and  soundness 
implications.  The  reauirement  is  therefore  an  unnecessary  expense  for  depository  in- 

stitutions and  should  be  repealed. 
On  the  other  hand,  I  strongly  urge  the  Committee  not  to  adopt  the  sections  that 

would  amend  the  Community  Reinvestment  Act  (CRA) — namely  sections  131 
through  135,  and  231.  My  colleagues  and  I  have  spent  an  enormous  amount  of  time 
and  eiiort  in  developing  the  comprehensive  revisions  to  the  CRA  implementing  regu- 

lations that  we  released  just  two  weeks  ago.  Our  goal  in  revising  the  rules  was  to 
address  complaints  about  regulatory  burden  and  to  ensure  that  our  evaluations  em- 

phasize performance  under  CRA,  not  paperwork.  For  example,  we  recognize  the  ap- 
propriateness of  imposing  fewer  reporting  requirements  on  smaller  banks  and  in 

streamlining  their  evaluations,  and  the  final  rule  does  that.  Both  bankers  and  com- 
munity representatives  have  applauded  the  revisions.  We  believe  they  will  substan- 

tially ease  the  industry's  compliance  burden  with  respect  to  CRA,  and  lead  to  more 
consistent  and  more  meaningful  regulatory  assessments  of  CRA  performance.  To 
take  up  CRA  reform  in  the  legislative  sphere  at  this  time  will  extend  a  period  of 
uncertainty  that  banks,  community  groups,  and  regulators  alike  have  been  eager  to 
bring  to  an  end.  Therefore,  I  urge  tne  Subcommittee  to  defer  consideration  of  any 
statutory  amendments  to  CRA  to  permit  the  new  rules  to  be  implemented  and  to 
give  us  an  opportunity  to  evaluate  their  effectiveness. 

I  am  concerned  that  certain  provisions  of  S.  650  could  compromise  our  ability  to 
ensure  the  safety  and  soundness  of  national  banks.  In  the  last  Congress,  we  sup- 

ported extending  the  examination  cycle  from  1  year  to  18  months  for  small,  healthy 
banks.  However,  I  believe  that  further  extending  the  examination  cycle  for  CAMEL 
1  or  CAMEL  2  banks  from  18  to  24  months,  as  proposed  in  section  221,  would  be 
a  mistake.  In  the  professional  Judgment  of  our  senior  examiners,  too  much  can  hap- 

pen in  2  years.  Some  banks  failed  despite  having  CAMEL  1  or  2  ratings  only  2  years 
earlier.  The  OCC  supports  raising  the  asset  threshold  to  $250  million  to  qualify  for 
the  18  month  examination  cycle. 

The  OCC  also  opposes  section  210  as  currently  drafted,  which  would  amend  sec- 
tion 914  of  FIRREA.  Currently,  section  914  of  FIRREA  requires  insured  institutions 

and  holding  companies  to  file  a  notice  with  their  regulators  before  hiring  new  direc- 
tors or  senior  executive  officers  if  the  institution  had  been  chartered  or  purchased 

in  the  past  2  years  or  is  not  in  compliance  with  minimum  capital  requirements.  Sec- 
tion 210  would  eliminate  the  914  notices  in  new-bank  and  recent  change-of-control 

cases.  Further  it  would  require  a  notice  for  undercapitalized  and  troubled  institu- 
tions only  when  the  regulator  makes  an  afTirmative  determination  that  notice  is  ap- 

propriate. The  OCC  has  found  the  914  notice  to  be  a  valuable  supervisory  tool;  the 
quality  of  bank  management  is  one  of  the  most  significant  factors  in  promoting  bank 
soundness  particularly  for  newly  chartered  or  purchased  institutions.  The  proposed 
amendment  would  substantially  weaken  this  important  tool.  Nevertheless,  we  sup- 

port the  burden-reduction  policy  behind  the  amendment.  We  would  recommend  that, 
instead  of  deleting  the  notice  requirement,  the  requirement  be  made  less  burden- 

some by  vesting  the  regulators  with  discretion  to  waive  certain  requirements  of  the 
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914  notice  that  are  currently  required  in  all  cases:  personal  history,  business  back- 
ground and  experience,  and  information  relating  to  pending  legal  or  administrative 

proceedings. 
Likewise,  the  OCC  is  troubled  by  that  portion  of  section  212  (specifically  subpara- 

graph (c))  that  would  eliminate  certain  required  reports  regarding  loans  by  other 
banJts  to  bank  insiders.  Currently,  when  an  executive  officer  of  a  member  bank  be- 

comes indebted  to  other  banks  in  an  aggregate  amount  greater  than  the  amount 
that  could  be  extended  by  his  or  her  own  bank,  the  ofTicers  must  report  this  debt 
to  their  board  of  directors.  This  requirement  has  been  efTective  in  preventing  abuse 
and  evasion  of  the  insider  lending  restrictions  that  would  result  if  banks  cooperated 

to  lend  to  each  other's  officers.  The  requirement  should  not  be  eliminated.  In  addi- 
tion, the  OCC  has  concerns  about  some  of  the  other  provisions  in  section  212  that 

reduce  the  oversight  of  insider  lending. 
Finally,  a  number  of  provisions  eliminate  required  corporate  applications.  While 

we  support  the  underlying  purpose  to  reduce  burden,  we  are  concerned  that  these 
provisions  may  undermine  the  effectiveness  of  the  CRA.  As  you  know,  the  Act  re- 

quires that  the  agencies  consider  a  bank's  CRA  record  in  connection  with  a  number 
of  specified  corporate  applications,  e.g.,  the  establishment  of  branches.  A  bank  with 
a  poor  CRA  record  may  have  its  application  denied.  This  is  the  sole  remedy  provided 
under  the  CRA  against  banks  that  fail  to  meet  their  CRA  obligation.  However,  when 
applications  are  eliminated,  both  the  regulators  and  community  groups  are  denied 
the  opportunity  to  use  this  remedy.  For  this  reason,  we  recommend  that  the  bill  be 
amended  to  require,  even  under  the  expedited  procedures,  the  publication  of  a  no- 

tice. Further,  consumer  and  community  groups  should  be  given  at  least  30  days  to 
protest  the  proposed  action,  and  if  the  oanking  agency  determines  that  the  CRA 
protest  is  substantive,  the  proposal  would  have  to  be  processed  under  the  traditional 
application  procedures.  This  amendment  would  proviae  community  groups  an  appro- 

priate opportunity  to  have  input  in  the  proposed  transaction,  while  significantly  de- 
creasing regulatory  burden  for  the  overwhelming  majority  of  banks  that  are  in  full 

compliance  with  CRA. 

Conclusion 

The  OCC  recognizes  the  importance  of  reducing  regulatory  burden.  This  is  vital 
when  the  banking  industry  faces  strong  competition  from  financial  service  providers 
not  subject  to  the  same  regulatory  framework.  We  applaud  the  Subcommittee  for 
its  efforts,  and  we  substantially  support  the  majority  of  the  provisions  in  S.650. 
However,  we  must  guard  against  the  risks  of  going  too  far  in  reducing  regulation. 

We  must  not  eliminate  the  regulations  that  helped  to  strengthen  the  industry's  fi- 
nancial condition  in  recent  years  or  those  that  have  provided  important  protections 

to  bank  customers.  By  focusing  the  regulatory  and  supervisory  effort  on  key  risks 
and  essential  protections  for  the  customers  and  communities  banks  serve,  we  can 
produce  a  regulatory  system  that  works  more  effectively,  at  lower  cost  to  the  indus- 

try and  the  economy. 

OCC  COMMENTS  ON  S.650 

"The  Economic  Growth  Regulatory  Paperwork  Reduction  Act  of  1995" 

Sec.  101.     Coordination  of  the  Truth-in-Lending  Act  and  the 
Real  Estate  Settlement  Procedures  Act. 

Proposal:  The  Truth-in-Lending  Act  ("TILA")  requires  creditors  to  provide  accurate disclosures  of  the  terms  of  credit  extended  to  consumers.  Specific  disclosures,  such 

as  the  amount  financed,  the  annual  percentage  rate  ("APR"),  and  the  finance 
charge,  must  be  given  within  specified  timeframes.  The  Real  Estate  Settlement  Pro- 

cedures Act  ("RESPA")  requires  creditors  to  provide  loan  applicants  with  estimates 
of  settlement  costs  and  a  statement  of  settlement  costs  at  closing.  The  Federal  Re- 

serve has  rulemaking  authority  to  implement  TILA,  while  HUD  implements 
RESPA. 

Section  101  would  direct  the  Federal  Reserve  (which  would  be  granted  rulemaking 
authority  under  RESPA;  see  discussion  of  section  102,  below)  to  streamline  the  TILA 
and  RESPA  disclosure  requirements  and  eliminate  or  modify  any  requirement  in 
order  to  make  the  requirements  uniform  with  other  disclosure  laws.  The  Federal  Re- 

serve would  be  prohibited  from  imposing  any  additional  disclosure  requirements 
under  either  TILA  or  RESPA  that  did  not  eliminate,  modify,  or  simplify  disclosure 
requirements. 

Comment:  The  OCC  supports  the  goals  of  coordination  and  simplification  of  disclo- 
sure requirements  but  not  the  proposal's  method  of  achieving  these  goals.  Instead, 

we  suggest  that  HUD,  the  Federal  Reserve,  and  Treasury  be  required  to  jointly  rec- 
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oncile  the  differences  between  TILA  and  RESPA,  and  eliminate  any  unnecessary 
regulatory  burdens. 

Sec.  102.     Elimination  of  redundant  regulators. 

Proposal:  HUD  has  the  authority  to  implement  RESPA,  including  issuing  regula- 
tions that  require  the  use  of  specified  disclosure  forms.  HUD  also  currently  enforces 

violations  of  RESPA.  Section  102  would  transfer  the  authority  to  administer  RESPA 
from  HUD  to  the  Federal  Reserve.  Enforcement  authority  would  be  vested  in  a  fi- 

nancial institution's  primary  Federal  regulator. 
Comment:  The  OCC  supports  clarifying  the  enforcement  authority  of  the  various 
banking  agencies  for  RESPA  violations.  However,  we  take  no  position  on  the  desir- 

ability of  transferring  RESPA's  regulatory  authority  from  HUD  to  the  Federal  Re- serve. 

Sec.  103.     General  exemption  authority  for  loans. 

Proposal:  TILA  exempts  certain  types  of  credit  transactions  from  the  Act's  disclo- 
sure requirements.  However,  only  specifically  identified  categories  of  credit  cur- 

rently are  exempt.  In  addition,  the  Federal  Reserve  has  the  authority  to  exempt  a 
class  of  transactions  if  the  Federal  Reserve  deems  such  exemption  necessary  or 
proper  to  carry  out  the  purposes  of  TII^,  prevent  circumvention  of  the  statute,  or 
facilitate  compliance  therewith. 

This  section  would  require  the  Federal  Reserve  to  exempt  transactions  from  the 
requirements  of  TILA  if  the  Federal  Reserve  determines  that  coverage  does  not 
produce  a  measurable  benefit  to  consumers.  This  determination  is  to  be  made  based 
on,  among  other  things,  the  amount  of  the  loan,  the  costs  of  compliance,  and  the 
sophistication  of  the  borrower. 

Comment:  The  OCC  would  support  this  proposal  if  the  term  "measurable"  is  de- leted. 

Sec.  104.     Reductions  in  Real  Estate  Settlement  Procedures  Act 

regulatory  burdens. 

Proposal:  Lenders  are  required  to  disclose,  at  the  time  a  loan  application  is  submit- 
ted, whether  servicing  will  be  retained  or  sold.  This  disclosure  must  include  a  state- 

ment of  either  (a)  the  percentage  of  loans  sold  by  that  lender  within  the  past  3  years 
or  (b)  the  fact  that  the  lender  previously  has  sold  loans  that  it  originated.  Lenders 
also  must  disclose  an  estimate  of  the  percentage  of  loans  that  will  have  servicing 
sold  during  the  next  12-month  period,  and  must  obtain  the  signatures  of  borrowers, 
on  forms  prescribed  by  HUD,  acknowledging  that  the  borrowers  have  read  and  un- 

derstood the  disclosure.  Another  provision  of  RESPA  that  is  at  issue  is  the  applica- 
tion of  RESPA  requirements  both  to  first  and  second  mortgages  on  residential  real 

property. 
Under  this  section,  lenders  still  would  be  required  to  disclose  whether  servicing 

may  be  sold,  but  provisions  requiring  specific  disclosures,  the  use  of  specific  forms, 

and  the  borrower's  acknowledgement  would  be  deleted.  In  addition,  RESPA  would 
not  apply  to  second-mortgage  loans.  Finally,  in  promulgating  RESPA  regulations, 

the  Federal  Reserve  would  be  required  to  exempt  all  'business  credit"  as  is  cur- 
rently exempted  from  TILA. 

Comment:  The  OCC  supports  the  reduction  in  loan  servicing  disclosure  require- 
ments as  regulatory  burden  reductions.  However,  we  oppose  the  elimination  of  the 

RESPA  requirements  for  second  mortgages.  The  same  potential  for  abuse  exists  for 
second  mortgages  as  for  first  mortgages.  Therefore,  the  protection  for  both  types  of 
mortgages  should  be  the  same.  Finally,  the  OCC  supports  exempting  business  credit 

from  RESPA,  but  suggests  that  the  term  "business  credit"  be  clarified. 
Sec.  111.     Exemption  for  certain  borrowers. 

Proposal:  TILA  requires  that  the  same  types  of  disclosures  be  given  to  all  borrow- 
ers, regardless  of  the  level  of  a  given  borrower's  sophistication.  Under  this  section, 

TILA  would  not  apply  to  credit  transactions  involving  consumers  who  have  an  an- 
nual earned  income  of  more  than  $200,000  or  have  net  assets  in  excess  of  $1  million 

at  the  time  of  the  transaction. 

Comment:  The  OCC  has  no  objection  to  this  proposal. 

Sec.  1 12.    Alternative  disclosures  for  adjustable  rate  mortgages. 

Proposal:    TILA    requires    that    lenders    disclose,    in    connection    with    open-end 
consumer  credit,  a  hypothetical  example  showing  how  the  APR  and  minimum  peri- 

odic payment  would  have  been  affected  by  changes  in  the  index  used  to  compute 

APR's  during  the  preceding  15  years. 
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Section  112  would  provide  lenders,  in  connection  with  open-end  credit,  with  the 
option  of  stating  generally  that  the  monthly  payment  may  increase  or  decrease  due 
to  increases  in  tne  APR.  This  would  be  in  lieu  of  the  hypothetical  example.  For  cred- 

it that  is  not  open-ended,  a  new  disclosure  requirement  would  be  imposed  that 
would  give  lenders  the  same  option  of  providing  either  an  historical  example  or  a 
general  statement  regarding  the  effect  on  the  APR  of  a  change  in  the  index. 
Comment:  The  OCC  agrees  that  appropriate  simplification  of  disclosures  will  be 
beneficial.  However,  sumcient  information  must  be  provided  to  enable  consumers  to 
understand  the  potential  rate  variations  in  a  variable-rate  loan.  Therefore,  the  OCC 
would  support  tnis  provision  if  a  worst-case  scenario  is  provided  in  the  disclosure. 

Sec.  113.     Treatment  of  certain  charges. 

Proposal:  The  term  "finance  charge"  currently  is  defined  in  TILA  in  a  way  that 
covers,  among  other  items,  fees  paid  to  third  parties  involved  in  a  consumer  credit 
transaction.  This  coverage  applies  when  a  creditor  requires  that  the  fee  be  imposed, 
even  if  the  creditor  does  not  retain  the  fee. 

Section  113  would  clarify  that  fees  and  amounts  imposed  by  third-party  closing 
agents  (such  as  settlement  agents,  attorneys,  escrow  companies,  and  title  compa- 

nies) are  not  considered  part  of  the  finance  charge  if  the  creditor  does  not  expressly 
require  the  imposition  oi  the  charge  and  does  not  retain  the  charge.  It  also  would 
clarify  that  taxes  on  security  instruments  need  not  be  treated  as  finance  charges 
if  required  for  recording  the  instrument  and  itemized  by  the  creditor.  These  changes 
would  be  efTective  for  transactions  with  respect  to  which  rescission  rights  have  not 
been  asserted  as  of  January  4,  1995. 

Comment:  The  OCC  would  support  this  proposal  if  it  is  narrowed  to  deal  only  with 
the  Rodash  problem.  The  OCC  will  provide  the  Subcommittee  with  recommended 
statutory  language. 

Sec.  114.     Exemptions  from  rescission. 

Proposal:  Under  TILA,  consumers  have  a  right  to  rescind  a  credit  transaction  at 
any  point  within  3  days  following  closing  if  proper  disclosures  have  been  given,  or 
within  3  years  otherwise.  This  right  of  rescission  applies  to  certain  types  of 
refinancings  as  well  as  new  loans  secured  by  a  primary  residence.  This  section 

would  exclude  all  refinancings  (except  "high  cost"  refinancings  as  that  term  is  de- 
fined in  section  103(aa)  of  TILA)  from  the  types  of  transactions  subject  to  a  right 

of  rescission. 

Comment:  The  OCC  would  support  this  proposal  if  it  is  amended  to  apply  only  to 
refinancings  with  no  additional  advances  except  funds  to  cover  financed  closing 
costs. 

Sec.  115.     Tolerances;  basis  of  disclosures. 

Proposal:  TILA  contains  no  tolerance  for  small  errors  in  disclosing  the  finance 

charge.  The  Federal  Reserve's  Reg.  Z,  which  implements  TILA,  permits  errors  of  up 
to  $5  in  some  cases  and  $10  in  others,  depending  on  the  size  of  the  transaction. 
TILA  authorizes  the  Federal  Reserve  to  issue  regulations  permitting  estimates  of  in- 

formation that  is  not  precisely  known  at  the  time  the  disclosures  are  prepared. 
This  proposal  would  create  a  statutory  tolerance  for  mistakes  of  up  to  $100  made 

in  connection  with  transactions  that  are  not  open-end  credit  plans.  It  also  would 
clarify  that  disclosures  of  interest  due  at  closing  will  be  considered  accurate  for  pur- 

poses of  TILA  if  the  disclosure  is  based  on  "reasonably  available  information"  at  the time  the  disclosures  are  prepared. 

Comment:  The  OCC  would  support  the  goal  of  this  proposal  but  believes  that  the 
proposed  $100  threshold  is  too  high  for  smaller  loans.  This  proposal  should  be 
amended  to  apply  only  to  bona  fide  errors  and  only  if  the  error  is  small  relative  to 
the  size  of  the  finance  charge. 

Sec.  116.     Limitation  on  liability. 

Proposal:  TILA  requires  disclosures  of  a  number  of  items,  including  certain  fees 

paid  to  third  parties,  as  part  of  the  "finance  charge."  Failure  to  disclose  accurately 
all  of  the  covered  items  can  result  in  liability  and,  in  rescindable  transactions,  a  3- 
year  extension  of  the  rescission  period. 

This  section  would  amend  TILA  to  state  that  lenders  shall  have  no  civil,  criminal, 
or  administrative  liability,  and  that  consumers  shall  have  no  extended  rescission 
rights,  for  errors  in  the  disclosure  of  (a)  taxes  that  are  incurred  as  a  precondition 
for  recording  a  security  interest,  (b)  fees  paid  to  third-party  closing  agents  that  are 
not  required  or  retained  by  the  lender,  (c)  fees  for  preparing  settlement  documents, 
including  deeds,  appraisals,  and  so  on,  or  (d)  delivery  cnarges  imposed  by  a  creditor. 
This  protection  would  extend  generally  to  any  action  or  claim  for  rescission  brought 
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under  TILA  that  was  filed  on  or  after  October  1,  1994,  and  before  the  date  of  enact- 
ment of  this  legislation.  The  proposed  new  $100  tolerance  level  {see  discussion  of 

section  115,  supra)  would  apply  retroactively  to  actions  filed  on  or  after  October  1, 
1994,  and  before  the  legislation  is  enacted. 

Comment:  This  legislation  is  broader  than  necessary  to  cure  the  Rodash  problem. 
Therefore,  the  OCC  would  support  this  proposal  if  it  is  appropriately  narrowed.  As 
indicated  in  our  comment  to  section  113,  we  will  provide  the  Subcommittee  with  rec- 

ommended statutory  language. 

Sec.  117.     Limitation  on  rescission  period. 

Proposal:  A  borrower's  right  to  rescind  a  transaction  generally  expires  3  years  after 
closing  if  the  lender  fails  to  provide  the  disclosures  required  under  TILA.  States 
may  have  longer  rescission  periods.  Section  117  would  amend  TILA  to  specify  that 
no  consumer  may  assert  rescission,  either  affirmatively  or  as  a  defense,  in  any  ac- 

tion brought  after  the  earlier  of  the  3-year  period  following  consummation  or  the 
date  the  property  is  sold,  whichever  is  earlier.  This  section  expressly  preempts  State 
law  that  is  inconsistent  with  this  section. 

Comment:  The  OCC  would  support  this  proposal  provided  that  the  language  is 
clarified  to  preempt  only  State  court  interpretations  of  TILA,  and  not  State 
consumer  protection  laws  that  are  consistent  with  TILA. 

Sec.  118.    Assignee  liability. 

Proposal:  Assignees  currently  may  be  held  hable  for  TILA  violations  if  the  violation 

is  apparent  on  the  face  of  the  disclosure  statement.  TILA  illustrates  the  "apparent 
violation"  standard  by  using  two  examples,  which  are  expressly  not  exclusive.  These 
examples  are  (a)  when  a  disclosure  can  be  determined  to  be  inaccurate  from  the  face 
of  the  disclosure  statement,  and  (b)  when  a  disclosure  does  not  use  the  terms  re- 

quired to  be  used  by  TILA. 
This  proposal  would  clarify  that  the  two  instances  that  currently  are  cited  as  ex- 

amples of  "apparent  violations"  will  be  the  only  two  instances  when  assignees  will 
be  held  liable.  It  also  would  clarify  that  servicers  will  not  be  considered  to  be  assign- 

ees unless  the  servicer  is  the  owner  of  the  obligation,  and  that  an  assignment  to 

a  servicer  for  "administrative  convenience"  will  not  result  in  the  servicer  being 
deemed  the  owner  of  the  obligation. 
Comment:  The  OCC  supports  this  proposal. 

Sec.  119.     Modification  of  waiver  of  right  of  rescission. 

Proposal:  TILA  authorizes  the  Federal  Reserve  to  adopt  regulations  that  permit 
borrowers  to  waive  the  right  to  rescind,  but  only  in  situations  where  the  waiver  is 

necessary  to  permit  homeowners  to  "meet  bona  fide  personal  financial  emergencies." 
In  all  other  instances,  a  consumer  may  not  waive  the  right  to  rescind,  regardless 

of  the  consumer's  desire  to  do  so.  Loan  proceeds  may  not  be  disbursed  until  the  3- 
day  rescission  period  has  expired. 

The  proposal  would  delete  from  TILA  the  limitation  on  the  Federal  Reserve's  au- 
thority to  permit  waivers  of  the  rescission  rights,  so  that  the  Federal  Reserve  may 

adopt  regulations  that  would  permit  a  consumer  to  waive  the  right  to  rescind  with- 
out necessarily  having  a  financial  emergency. 

Comment:  The  OCC  would  support  this  proposal  if  it  is  amended  to  apply  only  to 
insured  depository  institutions  and  to  set  specific  criteria  as  to  when  a  consumer 
may  waive  the  right  to  rescind.  TTie  OCC  also  notes  that  the  Federal  Reserve  pres- 

ently is  considering  whether  and  how  to  expand  the  circumstances  in  which  a  rescis- 
sion right  may  be  waived. 

Sec.  131.     Expression  of  congressional  intention. 

Proposal:  The  purpose  of  the  Community  Reinvestment  Act  ("CRA"),  as  stated  in 
the  statute,  is  to  require  each  banking  agency  to  use  its  authority  when  examining 
financial  institutions  to  encourage  the  institutions  to  meet  the  credit  needs  of  the 
communities  in  which  financial  institutions  are  located,  consistent  with  safe  and 
sound  banking  practices. 

Section  131  would  amend  the  statement  of  purpose  by  adding  a  statement  that 
the  agencies,  when  examining  banks  for  compliance  with  the  CRA,  shall  not  impose 
additional  recordkeeping  or  reporting  requirements,  unless  the  requirements  will 
have  the  effect  of  eliminating  burden. 

Comment:  The  OCC  strongly  opposes  this  proposal  and  urges  that  consideration 
of  any  legislation  amending  CRA  be  deferred  until  the  effectiveness  of  the  recently 
adopted  CRA  regulation  is  evaluated. 
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Sec.  132.     Small  bank  exemption. 

Proposal:  The  CRA  applies  to  all  insured  depository  institutions,  regardless  of  size. 
Section  132  would  exempt  all  banks  with  total  assets  of  $250  million  or  less  as  of 
the  close  of  the  immediately  preceding  calendar  year. 

Comment:  The  OCC  strongly  opposes  this  proposal  and  urges  that  consideration 
of  any  legislation  amending  CRA  be  deferred  until  the  elTectiveness  of  the  final  CRA 
rule  is  evaluated. 

Sec.  133.     Community  input  and  conclusive  rating. 

Proposal:  Banks  are  examined  periodically  for  compliance  in  meeting  the  credit 
needs  of  the  communities  in  which  the  banks  are  located.  Currently,  there  is  no  op- 

portunity for  community  groups  to  participate  in  the  examination.  Interested  parties 

are  welcome,  however,  to  submit  a  comment  to  a  bank  at  any  time  about  the  bank's 
performance,  and  all  such  comments  are  considered  by  the  examiners.  Moreover, 
anyone  may  comment  on  applications  submitted  to  the  Federal  regulators.  If  a  bank 

objects  to  a  CRA  rating,  it  can  appeal  to  the  OCC's  ombudsman. 
Under  the  proposal,  prior  notice  of  scheduled  CRA  exams  would  be  published  in 

the  Federal  Register.  Interested  parties  would  have  the  opportunity  to  comment  on 

a  bank's  performance  during  the  exam  process,  and  these  comments  would  be  con- 
sidered by  the  examiner.  Once  a  rating  is  assigned,  interested  parties  could  request 

a  reconsideration  of  the  rating.  However,  after  a  determination  is  made  following 
a  request  for  reconsideration,  the  rating  would  be  considered  a  conclusive  finding 

of  a  bank's  record  in  meeting  the  credit  needs  of  a  community  until  the  next  exam, 
and  no  CRA  protest  to  an  application  would  be  permitted. 

Comment:  The  OCC  strongly  opposes  this  proposal  and  urges  that  consideration 
of  any  legislation  amending  CRA  be  deferred  until  the  effectiveness  of  the  final  CRA 
rule  is  evaluated. 

Sec.  134.     Special  purpose  banks. 

Proposal:  All  insured  depository  institutions  must  comply  with  the  CRA.  The  pur- 
pose of  the  CRA  is  to  require  banks  that  accept  deposits  from  a  given  community 

to  reinvest  those  funds  into  that  community  in  the  form  of  loans  and  investments. 
Under  this  section,  the  regulators  would-be  required  to  take  into  consideration  the 

nature  of  the  businesses  in  which  "special  purpose  banks"  (defined  as  banks  that 
do  not  generally  accept  deposits  from  the  public  in  amounts  less  than  $100,000)  are 
involved.  Further,  the  regulators  would  be  required  to  develop  standards  under 
which  such  banks  may  be  deemed  to  have  complied  with  the  CRA  and  that  are  con- 

sistent with  the  specific  nature  of  the  banks'  businesses. 
Comment:  The  OCC  strongly  opposes  this  proposal  and  urges  that  consideration 
of  any  legislation  amending  CRA  be  deferred  until  the  effectiveness  of  the  final  CRA 
rule  is  evaluated. 

Sec.  135.     Increased  incentives  to  lending  to  low-  and  moderate-income 
communities. 

Proposal:  The  CRA  requires  lenders  to  meet  the  credit  needs  of  the  communities 
where  the  lenders  are  located.  This  section  would  instruct  the  bank  regulatory  agen- 

cies to  "give  positive  consideration"  under  the  CRA  to  lenders  who  make  a  loan  to, 
or  investment  in,  a  joint  venture  or  project  that  provides  benefits  to  "distressed  com- 

munities" (as  that  term  would  be  defined  by  the  regulators),  regardless  of  whether 
the  distressed  community  is  located  within  the  service  area  of  the  lender. 

Comment:  The  OCC  strongly  opposes  this  proposal  and  urges  that  consideration 
of  any  legislation  amending  CRA  be  deferred  until  the  effectiveness  of  the  final  CRA 
rule  is  evaluated. 

Sec.  141.     Payment  of  Interest  Act. 

Proposal:  The  Truth-in-Savings  Act  CTISA")  requires  depository  institutions  to 
provide  accurate  disclosures  of  many  items  (such  as  the  annual  percentage  yield,  the 
period  during  which  the  yield  is  in  effect,  minimum  balance  requirements,  informa- 

tion about  fees  and  penalties,  and  so  on)  related  to  deposit  accounts.  These  items 
must  appear,  with  limited  exceptions,  in  any  written  promotional  material  that  re- 

fers to  a  specific  rate  of  interest  payable  on  deposits.  Banks  also  must  maintain  and 
make  available  a  current  schedule  of  fees,  rates,  and  terms  applicable  to  each  class 
of  accounts  offered.  This  schedule  is  to  contain  voluminous  information  specified  by 

TISA.  Violations  of  the  Act  may  be  punished  through  enforcement  actions  or  by  pri- 
vate litigants  in  individual  or  class  actions. 
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Section  141  would  repeal  most  of  TISA,  but  retain  those  proposals  that  require 
banks  to  pay  interest  on  the  full  amount  of  the  principal  in  the  account  for  each 
day  of  the  stated  calculation  period  at  the  rate  or  rates  disclosed. 
Comment:  The  OCC  supports  review  of  TISA  to  eliminate  unnecessary  burdens, 
but  we  believe  some  aspects  of  TISA  are  beneficial  and  should  not  be  repealed.  In 

particular,  the  OCC  urges  that  any  modifications  maintain  TISA's  prohibition  on  in- 
accurate or  misleading  statements. 

This  prohibition,  which  requires  no  disclosures  and  therefore  does  not  impose  any 
burdens  on  banks,  is  an  important  consumer  protection  provision.  In  addition,  with- 

out this  prohibition,  the  OCC's  authority  to  prevent  such  abuses  could  be  chal- 
lenged. Finally,  deleting  this  section  may  provide  a  negative  inference  that  such 

practices  would  now  be  tolerated. 

Sec.  201.     Streamlining  of  prior  approval  requirement  for 
certain  acquisitions. 

Proposal:  The  Bank  Holding  Company  Act  ("BHCA")  requires  all  bank  holding 
companies  to  obtain  the  Federal  Reserve's  approval  before  acquiring  another  bank. 
Under  certain  circumstances,  the  Federal  Reserve  is  reauired  to  act  within  30  days 
of  receiving  a  complete  application,  but  in  other  cases  tne  Federal  Reserve  has  the 
ability  to  extend  processing  indefinitely. 

Section  201  would  permit  well-capitalized  and  well-managed  bank  holding  compa- 
nies whose  ban'':s  all  have  receivea  at  least  a  "satisfactory  CRA  rating  to  acquire 

another  bank  without  the  prior  approval  of  the  Federal  Reserve.  The  acquisitions 
that  would  be  permitted  under  this  exemption  would  be  limited  in  size,  and  could 
not  be  likely  to  nave  a  significantly  adverse  effect  on  competition.  Notice  would  have 
to  be  provided  at  least  15  days  before  the  intended  consummation  date,  during 
which  period  the  Federal  Reserve  could  require  a  full  application. 

Comment:  The  OCC  would  support  this  proposal  only  if  it  is  amended  to  include 
the  following  proposals:  (1)  require  a  minimum  30  day  period  for  public  comment, 
(2)  require  publication  of  notice,  (3)  require  that  the  normal  application  process  be 
followed  if  a  substantial  CRA  protest  is  filed  with  the  agency,  and  (4)  (to  address 
Department  of  Justice  concerns)  require  that  the  Department  of  Justice  receive  a 
copy  of  the  filing  at  the  time  notice  is  filed  with  the  Federal  Reserve,  and  ensure 
that  the  current  30-day  review  period  for  DOJ  is  not  abrogated. 

Sec.  202.     Elimination  of  certain  filing  and  approval  requirements  for 
certain  insured  depository  institutions. 

Proposal:  Banks  seeking  to  merge  are  subject  to  three  possible  application  require- 
ments: the  Bank  Merger  Act  ("Merger  Act"),  the  Bank  Holding  Company  Holding 

Act,  and,  if  a  national  bank  will  be  the  surviving  entity  in  a  merger  or  consolidation, 
the  National  Bank  Act.  This  applies  even  if  the  institutions  involved  are  controlled 

by  the  same  bank  holding  company.  Given  that  the  surviving  bank's  primary  Fed- 
eral regulator  is  required  to  approve  all  transactions  subject  to  the  Merger  Act,  both 

the  Federal  Reserve  and  the  OCC  have  determined  that  the  Merger  Act  filing  satis- 
fies the  requirements  of  the  BHCA  and  National  Bank  Act,  respectively.  Before  the 

reviewing  agency  may  issue  an  approval  under  the  Merger  Act,  it  must  request  re- 
ports from  the  other  bank  regulatory  agencies  and  the  Attorney  General  on  the  com- 

petitive factors  involved  in  the  transaction.  In  most  cases,  transactions  may  not  be 

consummated  until  a  30-day  waiting  period  has  expired  following  the  date  of  ap- 
proval. This  waiting  period  is  requirea  by  statute  to  allow  the  Justice  Department 

time  to  file  an  objection  if  it  so  chooses. 
Under  this  section,  mergers  between  banks  that  are  subsidiaries  of  the  same  bank 

holding  company  would  be  exempt  from  the  filing  and  approval  requirements  of  the 
Merger  Act. 

Comment:  The  OCC  agrees  with  the  goal  of  streamlining  this  process,  provided  the 
regulator  of  the  surviving  entity  has  an  opportunity  to  review  tor  safety  and  sound- 

ness purposes,  and  a  process  to  consider  CRA  issues  is  maintained.  In  addition,  the 
OCC  recommends  that  Justice  Department  review  of  anti-competitive  reports  for 
such  transactions  be  eliminated. 

Sec.  203.     Elimination  of  redundant  approval  requirement  for  Oakar 
transactions. 

Proposal:  Transactions  (including  acquisitions,  assumption  of  liabilities,  and  trans- 
fers of  assets)  involving  a  BIF-insured  institution  and  a  SAIF-insured  institution 

currently  require  approval  under  the  "Oakar  Amendment"  as  well  as  under  the 
Merger  Act.  Section  203  would  eliminate  the  approval  requirement  under  the  Oakar 
Amendment. 
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Comment:  The  OCC  would  support  this  proposal  provided  that  it  is  clarified  to  en- 
sure that  there  is  no  shifting  of  deposits  between  BIF  and  SAIF  and  if  approval  will 

still  be  required  under  the  Bank  Merger  Act. 

Sec.  204.  Elimination  of  unnecessary  branch  applications. 

Proposal:  The  National  Bank  Act,  the  Federal  Deposit  Insurance  Act  ("FDI  Act"), 
and  the  Federal  Reserve  Act  all  require  banks  to  obtain  the  approval  of  the  OCC, 
the  FDIC,  and  the  Federal  Reserve,  as  appropriate,  before  opening  a  branch.  This 
section  would  eliminate  the  application  requirements  for  banks  that  are  well-cap- 

italized, rated  a  CAMEL  1  or  2,  have  at  least  a  "satisfactory"  CRA  rating,  and  seek 
to  operate  in  an  area  that  satisfies  all  applicable  geographic  limitations. 

Comment:  The  OCC  would  support  this  proposal  only  if  it  is  amended  to  require 
(1)  a  minimum  30  day  period  for  public  comment,  (2)  publication  of  notice,  and  (3) 
the  normal  application  process  if  a  substantial  adverse  comment  is  filed  with  the 
agency,  including  a  substantial  CRA  comment. 

Sec.  205.     Elimination  of  duplicative  requirements  imposed  upon  bank 

holding  companies  under  the  Home  Owners'  Loan  Act  ("HOLA"). 
Proposal:  A  company  that  owns  both  a  bank  and  a  savings  association  is  a  bank 
holding  company  and  a  savings  and  loan  holding  company  and  has  two  umbrella 
regulators — the  Federal  Reserve  under  the  BHCA  and  the  OTS  under  HOLA.  This 
section  would  exempt  the  holding  company  from  OTS  regulation  and  retain  Federal 
Reserve  regulation. 

Comment:  The  OCC  supports  the  goals  of  this  proposal  but  opposes  it  as  drafted. 
As  an  alternative,  we  suggest  that  the  Federal  Reserve  and  the  OTS  be  required, 

by  a  set  date,  to  promulgate  uniform  regulations  in  order  to  avoid  duplicative  re- 
porting and  examinations  of  such  holding  companies. 

Sec.  206.     Elimination  of  per  branch  capital  requirement  for  national 
banks  and  State  member  banks. 

Proposal:  National  and  State  member  banks  are  required  to  maintain  capital  for 
their  branches  as  if  each  branch  were  a  separately  chartered  bank.  This  section 
would  eliminate  the  per-branch  capital  standard  in  12  U.S.C.  36(h). 
Comment:  The  OCC  supports  this  change.  The  OCC  also  requests  elimination  of 
12  U.S.C.  51,  which  imposes  statutory  minimum  capital  requirements  for  national 
banks  ranging  from  $50,000  to  $200,000,  depending  on  where  the  bank  is  located. 
Both  sections  36(h)  and  51  are  unnecessary  in  light  of  existing  minimum  capital 
standards. 

Sec.  207.    Elimination  of  branch  application  requirements  for  automated 
teller  machines. 

Proposal:  The  term  "branch"  is  defmed  under  the  National  Bank  Act  and  the  FDI 
Act  to  include  an  office  where  deposits  are  received  or  checks  paid  or  money  lent. 
Opening  a  branch  requires  the  bank  to  file  an  application,  while  closing  a  branch 

requires  the  bank  to  file  a  notice.  This  section  would  clarify  that  'Tjranch"  does  not 
include  ATM's  or  remote  service  units. 
Comment:  The  OCC  supports  this  proposal.  This  propxasal  is  broadly  consistent 

with  the  OCC's  policy  of  reducing  unnecessary  regulatory  burden. 
Sec.  208.     Elimination  of  requirement  for  approval  of  investments  in 

bank  premises  for  weU-capitalized  and  well-managed  banks. 

Proposal:  A  national  or  State  member  bank  must  obtain  regulatory  approval  to  in- 

vest in  bank  premises  in  an  amount  exceeding  the  bank's  capital  stock.  This  pro- 
posal would  allow  well-capitalized  CAMEL  1  and  2  banks  to  invest  in  bank  premises 

in  amounts  up  to  150  percent  of  the  bank's  capital  and  surplus  without  prior  regu- 
latory approval. 

Comment:  The  OCC  supports  this  proposal. 

Sec.  209.  Elimination  of  approval  requirement  for  divestitures. 

Proposal:  Section  2(gX3)  of  the  BHCA  requires  a  bank  holding  company  to  obtain 

the  Federal  Reserve's  agreement  that  the  sale  of  a  subsidiary  is  a  true  sale  {i.e., 
a  relinquishment  of  control)  whenever  an  affiliate  financed  the  sale  or  there  is  an 
oflicer  or  director  interlock  after  the  sale.  Section  209  would  repeal  section  2(gX3). 

Comment:  The  OCC  takes  no  position  on  this  proposal. 
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Sec.  210.     Elimination  of  unnecessary  ftling  for  ofdcer  and  director 
appointments. 

Proposal:  Section  914  of  FIRREA  requires  insured  institutions  and  holding  compa- 
nies to  notify  their  regulators  30  days  before  hiring  new  directors  or  senior  executive 

officers,  if  the  institution  has  been  chartered  or  has  undergone  a  change  in  control 
within  the  past  2  years  or  is  not  in  compliance  with  minimum  capital  requirements. 
Section  210  would  eliminate  section  914  notices  in  cases  involving  newly  chartered 
banks  and  changes  in  control,  and  would  retain  the  notices  for  undercapitalieed  and 
troubled  institutions  only  where  the  regulator  makes  an  affirmative  determination 
that  notice  is  appropriate. 

Comment:  The  OCC  supports  the  policy  behind  this  proposal,  but  opposes  it  as  cur- 
rently drafted.  Instead,  the  OCC  suggests  that  the  banking  agencies  be  given  discre- 

tion to  waive  certain  requirements  of  section  914  as  may  be  appropriate,  such  as 
obtaining  the  personal  history,  criminal  history,  business  background  and  experi- 

ences of  the  proposed  officer  or  director,  as  well  as  information  relating  to  pending 
legal  or  administrative  proceedings. 

Sec.  211.    Amendments  to  the  Depository  Institutions  Management 
Interlocks  Act. 

Proposal:  The  Depository  Institutions  Management  Interlocks  Act  (DIMIA)  pro- 
hibits management  interlocks  between  unaffiliated  depository  institutions  or  their 

holding  companies  that  are  located  within  geographic  boundaries  established  accord- 

ing to  the  size  of  the  institutions  involved.  For  instance,  "large"  institutions  {i.e., 
banks  or  bank  holding  companies  with  assets  over  $1  billion),  or  any  of  their  affili- 

ates, may  not  have  an  interlock  anywhere  in  the  country  with  another  bank  or  bank 
holding  company  having  assets  exceeding  $500  million,  or  any  affiliate  of  such  insti- 

tution. Certain  interlocks  have  been  grandfathered,  although  institutions  wishing  to 
retain  a  grandfathered  interlock  recently  have  been  required  to  seek  the  approval 
of  the  appropriate  bank  regulators.  Prior  to  the  passage  of  the  Riegle  Community 
Development  and  Regulatory  Improvement  Act  of  1994,  the  agencies  had  broad  ex- 
eniptive  authority,  but  now  may  exempt  interlocks  only  in  limited  circumstances. 

Section  211  would  increase  the  asset-size  test  used  to  prohibit  interlocks  involving 
large  institutions  from  $1  billion  and  $500  million  to  $2.5  billion  and  $1.5  billion, 
respectively,  and  grant  the  agencies  the  discretion  to  increase  this  amount  annually 
to  reflect  inflation  or  changes  in  market  conditions.  It  also  would  allow  grand- 

fathered interlocks  to  continue  indefinitely,  and  restore  the  exemptive  authority  of 
the  agencies. 

Comment:  The  OCC  supports  these  proposed  amendments.  In  addition,  we  also 

suggest  that  DIMIA's  interlock  prohibition  based  on  asset  size  be  amended  to  apply 
only  to  depository  institution  affiliates.  Currently,  the  prohibition  on  large  institu- 

tion management  interlocks  with  management  ofllcials  of  any  affiliate  makes  it  dif- 
ficult for  large  institutions  to  attract  qualified  management  officials.  Compliance 

will  become  even  more  difficult  for  large  institutions  as  they  expand  their  operations 
nationwide  under  the  new  authority  in  the  Riegle-Neal  Interstate  Banking  and 
Branching  Efliciency  Act. 

Sec.  212.     Elimination  of  recordkeeping  and  reporting  requirements 
for  officers. 

Proposal:  Insider  lending  restrictions  on  member  banks  apply  to  company-wide 
benefit  plans  (such  as  thrift,  savings  plans  from  which  an  employee  may  borrow). 
Compliance  with  insider  lending  restrictions  generally  entails  considerable  report- 

ing. In  addition,  FDICIA  (section  112)  added  a  requirement  that  auditors  opine  on 

a  bank's  compliance  with  certain  laws,  including  the  complicated  insider  lending  re- 
strictions and  regulations  implementing  them. 

Section  212  would: 

(a)  (1)  Exempt  company-wide  benefit  or  compensation  plans  from  insider  lending 
restrictions,  and  (2)  allow  the  Federal  Reserve  to  permit  preferential  loans  to  insid- 

ers of  nonbanking  affiliates; 
(b)  direct  the  Federal  Reserve  to  prescribe  the  reports  banks  must  make,  and  pro- 

vide that  an  auditor  has  met  its  responsibility  if  it  fmds  that  the  bank  has  made 
the  necessary  reports; 

(c)  eliminate  reports  (1)  of  loans  to  an  executive  officer  of  a  bank  made  by  another 

bank  in  amounts  exceeding  the  officer's  limit  at  his  own  bank;  and  (2)  of  new  insider 
loans  made  in  the  last  quarter  as  a  supplement  to  the  call  report; 

(d)  repeal  authority  granted  to  banking  agencies  in  section  7(k)  of  the  FDI  Act 
to  require  reporting  and  public  disclosure  of  insider  lending.  The  Federal  Reserve 
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still  would  have  general  rulemaking  authority  which  would  be  sufliciently  broad  to 
require  the  same  reports  currently  required  under  7(k);  and 

(e)  eliminate  reports  to  a  bank's  board  of  directors  of  loans  made  by  a  correspond- 
ent bank  to  executive  officers  and  shareholders  who  control  more  than  10  percent 

of  that  bank's  voting  securities. 
Comment: 

(a)  The  OCC  would  support  exempting  company-wide  benefit  or  compensation 

plans  from  insider  lending  restrictions  if  "widely  available  plan"  is  not  one  that  is 
preferential  to  insiders.  However,  we  would  support  allowing  loans  to  insiders  of 
nonbank  affiliates  as  long  as  they  are  subject  to  the  same  conditions  as  loans  to 
holding  company  insiders. 

(b)  The  OCC  supports  this  proposal,  but  notes  that  if  section  301(a)  of  this  bill 
is  adopted,  this  subsection  in  unnecessary. 

(c)  The  OCC  opposes  eliminating  the  reporting  requirement  on  safety  and  sound- 

ness grounds.  A  potential  for  abuse  exists  if  banks  cooperate  to  lend  to  each  other's 
officers.  However,  the  OCC  supports  eliminating  such  information  from  CALL  re- 
ports. 

(d)  The  OCC  opposes  this  subsection. 
(e)  The  OCC  opposes  this  proposal  on  safety  and  soundness  grounds.  These  re- 

ports are  necessary  to  examine  for  compliance  with  the  requirements  for  extensions 
of  credit  by  a  correspondent  bank,  pursuant  to  12  U.S.C.  1972. 

Sec.  213.     Abolition  of  Appraisal  Subcommittee. 

Proposal:  In  1989,  FERREA  established  a  subconmiittee  of  the  FFIEC  to  monitor 
States  in  establishing  procedures  for  licensing  and  regulating  real  estate  appraisers. 
The  subcommittee  is  funded  by  a  maximum  $25  registry  fee  levied  on  each  ap- 

praiser and  a  $5  million  loan  from  the  Treasury.  Section  315  of  the  Riegle  Commu- 
nity Development  and  Regulatory  Improvement  Act  of  1994  contains  a  provision  to 

encourage  the  States  to  adopt  reciprocity  in  licensing  and  to  discourage  them  from 
charging  excessive  fees,  but  did  not  address  the  cost  of,  or  need  for,  the  Subcommit- 
tee. 

This  section  would  abolish  the  Appraisal  Subcommittee  and  transfer  to  the  FFIEC 
the  functions  of  monitoring  and  reporting  to  Congress.  It  also  would  make  the  na- 

tional registry  discretionary  with  tne  F'mEC  and  reduce  the  registry  fee  to  $10  if 
kept. 
Comment:  The  OCC  supports  the  merger  of  the  Appraisal  Subcommittee  into  the 
FFIEC  only  if  the  regulatory  and  supervisory  responsibilities  of  the  FFIEC  regard- 

ing appraisers  are  more  clearly  defined. 

Sec.  214.     Branch  closures. 

Proposal:  Section  42  of  the  FDI  Act  requires  every  insured  institution  to  file  with 
its  regulator  a  90-day  prior  notice  when  i£  intends  to  close  a  branch.  This  notice 
must  provide  a  statement  of  the  reasons  for  the  closing  along  with  supporting  statis- 

tics or  other  relevant  facts.  The  bank  must  post  conspicuous  notice  for  30  days  and 
mail  customers  notice  in  a  statement  or  separate  mailing  at  least  90  days  before 
closing.  Section  106  of  the  Riegle-Neal  Interstate  Banking  Act  added  an  additional 
notice  requirement  when  an  interstate  bank  closes  a  branch  in  a  low-  or  moderate- 
income  area,  and  requires  regulators  to  convene  a  meeting  when  a  non-frivolous  pro- 

test is  lodged. 

The  proposal  would  exempt  from  the  notice  requirements:  ATM's;  branches  ac- 
quired through  mergers,  consolidations,  or  P&A  transactions;  branches  closed  but 

then  reopened  within  the  same  local  market;  and  branches  closed  in  connection  with 
an  emergency  acquisition.  The  proposal  also  would  authorize  agencies  to  issue  ex- 

emptions by  regulation  in  other  cases. 

Comment:  The  OCC  supports  this  section's  specified  exemptions,  provided  that  the 
agencies  are  given  the  authority  to  define  appropriate  terms.  The  OCC  would  sup- 

port regulatory  authority  for  additional  exemptions  as  long  as  the  exemptions  are 
limited  to  branch  closures  in  which  services  are  not  materially  affected. 

Sec.  215.     Foreign  banks. 

(a)  Termination  of  Foreign  Branches — Current  law  authorizes  the  Federal  Reserve 
to  issue  termination  orders  for  State  offices  of  a  foreign  bank,  after  a  notice  and  a 

hearing.  However,  the  Federal  Reserve  may  only  recommend  to  the  OCC  that  a  Fed- 
eral branch  or  agency  license  of  a  foreign  bank  be  terminated.  Subsection  (a)  of  sec- 
tion 215  would  authorize  the  Federal  Reserve  to  only  issue  recommendations  to 

State  charterers  and  would  provide  it  with  new  authority  to  hold  a  hearing  on  a 
Federal  branch  or  agency  termination  recommendation. 
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Comment:  The  OCC  opposes  subsection  (a).  It  would  increase  burden  on  Federal 

branches  and  agencies  of  foreign  banks  by  requiring  two  Federal  proceedings  involv- 

ing notice  and  hearing  instead  of  one.  This  would  also  raise  national  treatment  con- 
cerns. Instead,  we  support  maintaining  the  current  process  for  termination  orders. 

(b)  Changes  to  Examination  Procedures  and  Fees— Subsection  (b)  would  require 
the  Federal  Reserve  to  rely  on  examinations  of  the  other  Federal  banking  agencies 
or  State  regulatory  authorities,  to  the  maximum  extent  practicable.  In  addition,  this 
subsection  would  eliminate  the  requirement  that  foreign  banks  pay  for  Federal  Re- 

serve examinations  and  would  replace  it  with  a  requirement  that  the  Federal  Re- 

serve assess  foreign  banks'  examination  fees  only  to  the  same  extent  that  fees  are 
collected  by  the  Federal  Reserve  for  examination  of  any  State  member  insured  bank. 

Comment:  The  OCC  supports  subsection  (b)'s  restoration  of  pre-FDICIA  law  requir- 
ing the  Federal  Reserve  to  rely  on  examinations  of  primaiy  Federal  and  State  su- 

pervisors to  reduce  burden  of  duplicative  examinations.  However,  we  oppose  this 
subsection's  change  in  fee  collection,  which  would  relieve  foreign  banks  of  respon- 

sibility to  pay  for  Federal  Reserve  exams.  This  provision  would  be  an  additional  cost 
to  taxpayers  and  inequitable  to  U.S.  banks  that  pay  such  fees. 

(c)  Streamlining  Review  of  Foreign  Bank  Applications  by  the  Board — Subsection 
(c)  would  establish  a  statutory  extendable  60-day  period  for  the  Federal  Reserve  to 

approve  or  deny  an  application  to  establish  a  Federal  branch  or  agency  in  the  U.S. 
This  subsection  woulcl  also  eliminate  the  mandate  in  FDICIA  that  the  Federal  Re- 

serve must  deny  an  application  to  establish  an  office  in  the  U.S.  if  the  foreign  bank 
is  not  subject  to  comprehensive  consolidated  regulation  at  home  or  does  not  provide 
the  Federal  Reserve  with  relevant  information.  Instead,  it  makes  these  factors  dis- 
cretionary. 

Comment:  The  OCC  opposes  subsection  (c)  and  recommends  instead  that  foreign 
banks  be  required  to  submit  their  application  for  a  Federal  branch  or  agency  only 
to  the  OCC,  which  would  then  forward  the  application  to  the  Board  for  a  60-dav 
review.  This  would  reduce  regulatory  burden  and  overlap  by  providing  that  the  Fed- 

eral Reserve  may  only  make  recommendations  to  the  OCC  as  to  the  establishment 

of  a  Federal  branch  or  agency;  it  may  not  deny  or  approve  the  application.  In  addi- 
tion, we  recommend  that  the  statutory  criteria  applied  by  the  OCC  be  amended  to 

more  closely  parallel  the  criteria  applied  bv  the  Board,  with  added  flexibility  regard- 
ing the  comprehensive  consolidated  regulation  factor.  {See  suggested  language  in 

OCC's  attached  regulatory  burden  reliefproposals.) 
Sec.  221.     Small  bank  exam  cycle. 

Proposal:  Current  law  requires  the  banking  agencies  to  conduct  an  annual  exam 
for  banks  with  $250  million  or  more  in  assets  and  permits  exams  on  an  18-month 
cycle  for  CAMEL  1  banks  with  assets  of  less  than  $250  million  and  CAMEL  2  banks 
with  assets  of  less  than  $100  million.  The  banking  agencies  are  permitted  to  raise 
the  CAMEL  2  bank  threshold  to  $175  million  aRer  September  1996. 

This  section  would  permit  examinations  every  24  months,  instead  of  18  months, 
for  well-capitalized  institutions  with  total  assets  less  than  $250  million  and  a  Camel 
rating  of  1.  It  also  would  permit  the  banking  agencies  to  raise  the  Camel  2  bank 
asset  threshold  to  $250,000,  instead  of  $175,000,  after  September  1996. 

Comjnent:  The  OCC  strongly  opposes  increasing  the  interval  between  examinations 
from  18  to  24  months  on  safety  and  soundness  grounds.  However,  it  would  be  ac- 

ceptable to  increase  the  asset  threshold  to  $250  million  to  qualify  for  the  18-month 
examination  cycle. 

Sec.  222.     Reimbursement  for  corporate  records. 

Proposal:  The  Right  to  Financial  Privacy  Act  ("RFPA")  requires  a  Government  au- 
thority to  reimburse  a  financial  institution  for  providing  financial  records  relating 

to  individuals.  The  RFPA  does  not  require  reimbursement  in  certain  instances,  such 
as  examinations  and  enforcement  proceedings.  Section  222  would  require  Govern- 

ment agencies  to  reimburse  financial  institutions  for  providing  financial  records  re- 
lating to  corporate  customers,  as  well  as  individuals. 

Comment:  This  proposal  may  raise  "pay-go"  issues. 
Sec.  223.     Required  regulatory  review  of  regulations. 

Proposal:  The  Riegle  Community  Development  and  Regulatory  Improvement  Act  of 
1994  requires  the  agencies  to  conduct  a  2-year  review  of  regulations  and  written 
policies  to  improve  efficiency,  eliminate  unwarranted  constraints  on  credit,  remove 
inconsistencies  and  outmoded  and  duplicative  requirements,  and  make  regulations 
implementing  the  same  statutory  policies  more  uniform.  This  section  would  require 
each  appropriate  Federal  banking  agency  as  well  as  the  FFEEC  to  review  their  own 
regulations  at  least  once  every  10  years  in  order  to  identify  outdated  or  otherwise 
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unnecessary  regulatory  requirements  on  fmancial  institutions,  and  eliminate  such 
unnecessary  regulations  as  appropriate. 

Comment:  The  OCC  supports  this  proposal.  The  banking  agencies  should  identify 
outdated  and  otherwise  unnecessary  regulatory  requirements  on  a  periodic  basis. 
The  OCC  is  in  the  middle  of  such  a  review  at  this  time. 

Sec.  231.     Prohibition  on  additional  reporting  under  Community 
Reinvestment  Act  of  1977. 

Proposal:  The  CRA  vests  in  each  Federal  bank  regulatory  agency  the  authority  to 
publish  regulations  to  carry  out  the  purposes  of  the  statute.  No  limitation  is  placed 

on  the  agencies'  rulemaking  authority.  This  section  would  be  amended  to  prohibit 
the  collection  of  loan  data  and  to  limit  the  agencies'  authority  to  issue  rules  that 
require  the  keeping  of  additional  records,  unless  the  requirement  would  have  the 
effect  of  eliminating  burden. 

Comment:The  OCC  strongly  urges  Congress  not  to  adopt  any  proposal  that  would 

impede  the  agencies'  ability  to  implement  the  CRA,  and  that  consideration  of  any 
legislation  amending  CRA  be  deferred  until  the  effectiveness  of  the  final  CRA  rule 
is  evaluated. 

Sec.  232.  Exemption  from  community  support  requirements  of  the  Federal 
Home  Loan  Bank  Act  for  institutions  meeting  certain  criteria. 

Proposal:  Financial  institutions  that  are  members  of  the  Federal  Home  Loan  Bank 
System  must  meet  requirements  established  by  the  Federal  Housing  Finance  Board 

CTHFB")  regarding  community  investment  or  service  in  order  to  maintain  contin- 
ued access  to  long-term  advances.  Financial  institutions  that  either  have  been  char- 

tered for  less  than  2  years  or  that  have  received  a  CRA  rating  of  "Satisfactory"  or 
better  would  be  exempt  under  the  bill  from  the  community  support  requirements 
established  by  the  FHFB. 

Comment:  The  OCC  takes  no  position  on  this  proposal.  We  understand  that  Treas- 
ury is  preparing  comprehensive  legislative  reforms  to  the  Federal  Home  Loan  Bank 

System. 

Sec  233.     Recording  requirements. 

Proposal:  Current  law  requires  a  financial  institution,  before  issuing  to  an  individ- 

ual a  bank  check,  cashier's  check,  traveler's  check  or  money  order  in  an  amount 
equal  to  or  greater  than  $3,000,  to  (a)  verify  that  the  individual  has  a  transaction 
account  with  the  financial  institution  and  record  the  method  of  verification,  or  (b) 
obtain  identification  from  the  individual  and  verify  and  record  such  information  in 
accordance  with  Treasury  regulations.  All  such  information  must  be  reported  to 
Treasury. 

Section  233  would  eliminate  the  requirements  that  fmancial  institutions  (1)  record 
their  method  of  verifying  that  the  purchaser  has  an  account  with  the  institution  and 
(2)  obtain  identification  from  a  purchaser  who  does  not  have  an  account  with  the 
institution  and  verify  and  record  such  information  in  accordance  with  Treasury  reg- 
ulations. 

Comment:  The  OCC  opposes  this  proposal  as  drafted.  (NOTE:  In  addition  to  elimi- 
nating recording  requirements,  this  proposal  as  drafted  eliminates  the  authority  of 

financial  institutions  to  issue  monetary  instruments  in  amounts  greater  than  $3,000 
to  non-account  holders.) 

Sec.  234.  Identification  of  nonbank  financial  institution  customers. 

Proposal:  The  Treasury  Department  has  the  authority  to  require  financial  institu- 
tions to  identify  their  nonbank  financial  institution  customers  (i.e.,  a  broker-dealer, 

investment  banker,  investment  company,  currency  exchange,  issuer  or  redeemer  of 

traveler's  checks,  credit  card  system  operator,  pawn  broker,  loan  or  finance  com- 
pany, travel  agent,  or  insurance  company).  Section  408  of  the  Riegle  Community  De- 

velopment and  Regulatory  Improvement  Act  of  1994  ("CDRI")  requires  money  trans- mitters (i.e.,  nonbank  institutions  that  provide  check  cashing,  currency  exchange, 
money  transmitting  services,  or  that  issue  or  redeem  money  orders  or  travelers 
checks)  to  register  with  the  Treasury. 

This  section  would  repeal  Treasury's  authority  to  issue  regulations  requiring  fi- 
nancial institutions  to  identify  their  nonbank  financial  institution  customers. 

Comment:  The  OCC  would  support  this  proposal  as  long  as  it  does  not  affect  Treas- 
ury's discretionary  authority  to  issue  such  regulations  pursuant  to  the  Riegle  Com- 

munity Development  and  Regulatory  Improvement  Act  of  1994  and  as  long  as  iden- 
tification of  foreign  nonbanks  is  preserved. 
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Sec.  235.  Repeal  of  commercial  loan  reporting  requirements. 

Proposal:  Section  122  of  FDICIA  requires  that  financial  institutions  report  annu- 
ally in  their  reports  of  condition  their  lending  to  small  businesses  and  small  farms. 

Section  477  of  FDICIA  reauires  the  Federal  Reserve  to  collect  and  publish  annually 
information  on  the  availability  of  credit  to  small  businesses,  small  farms,  and  mi- 

nority-owned small  businesses.  This  section  would  eliminate  these  requirements. 
Comment:  The  OCC  believes  that  this  information  is  useful  and  therefore  opposes 
this  proposal. 

Sec.  236.     Increase  in  Home  Mortgage  Disclosure  Act;  disclosure 
exemption. 

Proposal:  The  Home  Mortgage  Disclosure  Act  ("HMDA")  reauires  institutions  with $10  million  or  more  in  assets  to  compile  and  report  prescribed  data  relating  to  home 

mortgage  loans.  It  also  requires  that  financial  institutions  with  a  branch  in  a  des- 
ignated metropolitan  statistical  area  compile  and  make  available  at  such  branch  the 

annual  number  and  total  dollar  amount  and  certain  other  information  of  the  mort- 
gage loans  originated  or  purchased  by  the  institution. 

This  section  would:  (a)  Increase  the  exemption  to  $50  million;  (b)  provide  the 
Board  with  the  authority  to  exempt  institutions  with  assets  greater  than  $50  million 
if  the  burden  on  the  institution  of  complying  with  HMDA  outweighs  the  usefulness 
of  the  information  required  to  be  disclosed;  and  (c)  provide  that  an  institution  may 
comply  with  the  public  availability  requirement  if  the  information  is  kept  at  the 
home  office  and  if  the  branch  ofTice  provides  notice  that  the  information  is  available 
upon  request.  An  institution  must  comply  with  such  a  request  within  15  days  by 
providing  either  a  paper  copy  or,  if  acceptable  to  the  individual,  an  electronic  copy 
of  such  information. 

Comment:  The  OCC  opposes  to  this  proposal. 

Sec.  237.     Elimination  of  stock  loan  reporting  requirement. 

Proposal:  Financial  institutions  and  their  affiliates  are  required  to  file  consolidated 
reports  to  the  appropriate  Federal  banking  agency  if  the  extensions  of  credit  by  the 

financial  institutions  and  such  institution's  affiliates,  in  the  aggregate,  are  secured, 
directly  or  indirectly,  by  25  percent  or  more  of  any  class  of  snares  of  the  same  in- 

sured depository  institution.  This  requirement  was  enacted  in  FDICIA  as  a  response 
to  BCCI.  This  section  would  eliminate  this  reporting  requirement. 
Comment:  The  OCC  supports  this  proposal. 

Sec.  241.     National  bank  directors. 

Proposal:  The  directors  of  a  national  bank  must  be  citizens  of  the  United  States 
and  a  majority  must  live  in  the  same  State  where  the  bank  is  located,  or  within 
100  miles  of  an  office  of  the  bank.  (Prior  to  the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994,  two-thirds  of  the  directors  had  to  satisfy  this 
residency  requirement.)  This  section  would  allow  the  OCC  to  waive  the  requirement 
for  citizenship  for  a  minority  of  the  directors  and  to  waive  the  residency  require- 

ment completely. 
Comment:  The  OCC  supports  this  proposal. 

Sec.  242.  Paperwork  reduction  review  of  internal  written  policies. 

Proposal:  The  Riegle  Community  Development  and  Regulatory  Improvement  Act  of 

1994  ("CDRI")  requires  the  agencies  to  conduct  a  2-year  review  of  regulations  and 
written  policies  to  improve  elTiciency,  eliminate  unwarranted  constraints  on  credit, 
remove  inconsistencies  and  outmoded  and  duplicative  requirements,  and  make  regu- 

lations implementing  the  same  statutory  policies  more  uniform.  This  section  would 
require  the  agencies  to  review,  within  6  months,  regulations  that  require  banks  to 

produce  "unnecessary  internal  written  policies,"  and  eliminate  such  requirements 
where  appropriate. 

Comment:  The  OCC  believes  that  this  proposal  is  unnecessary  given  the  fact  that 
the  CDRI  already  requires  the  agencies  to  conduct  a  2-year  review  of  regulations 
and  written  policies  to  improve  efficiency,  eliminate  unwarranted  constraints  on 
credit,  remove  inconsistencies  and  outmoded  and  duplicative  requirements,  and 
make  regulations  implementing  the  same  statutory  policies  more  uniform.  Pursuant 
to  this  review,  the  elimination  of  unnecessary  internal  written  policies  is  currently 

being  addressed  by  the  OCC's  regulation  and  supervision  review  projects.  See  "Com- 
munity Bank  Examination  Procedures  for  Noncomplex  Banks,"  Comptroller's  Hand- 

book (July  1,  1995).  We  suggest  that  report  language  include  a  reference  to  this 
project.  Also,  the  6-month  time  frame  would  not  be  sufficient  to  allow  the  agencies 
to  complete  this  review. 
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Sec.  243.  State  bank  representation  on  Board  of  Directors  of  the  FDIC. 

Proposal:  The  FDIC  Board  of  Directors  consists  of  5  members,  including  the  Comp- 
troller of  the  Currency,  the  Director  of  the  OTS,  and  3  persons  appointed  by  the 

President.  This  section  would  add  a  sixth  voting  member  to  the  FDIC  Board  of  Di- 
rectors who  would  have  to  be  a  State  bank  supervisor  or  commissioner,  who  would 

serve  one  2-year  term,  and  who  could  not  be  the  Chairperson  and  Vice-Chairperson 
of  the  Board. 

Comment:  The  OCC  takes  no  position  on  this  proposal. 

Sec.  301.     Audit  costs. 

Proposal:  Banks  must  have  an  annual  independent  audit  to  determine  if  the  insti- 
tution is  complying  with  safety  and  soundness  laws  designated  by  the  FDIC.  The 

independent  auditor  also  must  attest  to,  and  report  on,  bank  management's  state- 
ment on  the  bank's  internal  controls.  Current  law  also  requires  the  establishment 

of  an  independent  audit  committee  made  up  entirely  of  outside  directors  who  are 

independent  of  management  of  the  institution.  Finally,  each  institution's  annual  re- 
port on  financial  condition  and  management  must  be  available  for  public  inspection. 

Section  301  would:  (a)  Eliminate  the  independent  auditor  attestation  requirement 
for  compliance  with  safety  and  soundness  laws;  (b)  lower  the  percentage  of  inde- 

pendent directors  for  the  audit  committee  to  a  majority  of  the  committee;  (c)  provide 
each  appropriate  Federal  banking  agency  exemption  authority  for  institutions  that 
have,  in  the  opinion  of  the  agency,  encountered  hardships  in  retaining  competent 

directors  on  the  internal  audit  committee  because  of  this  section's  requirements;  and 
(d)  permit  the  FDIC  and  the  appropriate  Federal  banking  agency  to  designate  cer- 

tain information  in  an  institution's  annual  report  on  financial  condition  and  man- 
agement as  privileged  and  confidential  and  not  available  to  the  public. 

Comment:  The  OCC  supports  the  elimination  of  attestation  requirement  for  compli- 
ance with  safety  and  soundness  laws.  We  oppose,  however,  eliminating  the  require- 
ment that  audit  committees  be  made  up  entirely  of  outside  directors.  Such  inde- 

pendence is  needed  for  safety  and  soundness  reasons.  The  OCC  would  support  pro- 
viding the  banking  agencies  with  discretionary  authority  to  issue  exemptions  from 

the  outside  director  requirement  only  if  such  exemptions  are  limited  to  a  minority 
of  the  committee.  Finally,  the  OCC  objects  to  providing  the  banking  agencies  with 
the  authority  to  designate  certain  information  in  an  annual  report  confidential. 

Sec.  302.     Incentives  for  self-testing. 
Proposal:  Banking  agencies  and  other  litigants  may  use  evidence  of  discrimination 

found  through  "self-testing"  against  the  financial  institution  that  engaged  in  the 
self-testing  program.  If  a  pattern  or  practice  of  discrimination  is  suspected  by  a 
banking  agency,  a  referral  to  the  Department  of  Justice  is  mandated,  even  if  the 
evidence  was  established  through  a  self-testing  program. 

This  section  would:  (1)  Prohibit  the  use  of  any  reports  or  results  of  a  self-test  or 

internal  review  of  a  creditor's  lending  operations  for  compliance  with  the  Equal 
Credit  Opportunity  Act  ("ECOA")  or  the  Fair  Housing  Act  by  any  department  or 
agency  authorized  to  enforce  these  Acts  (i.e.,  an  agency  would  have  to  learn  of  the 

violation  independently  of  the  creditor's  self-testing  results);  and  (2)  permit,  but  not 
require,  an  agency  to  refer  to  the  Justice  Department  or  to  notify  HUD  of  a  violation 
of  ECOA  or  the  Fair  Housing  Act  if  the  creditor  has  identified  the  matter  as  a  pos- 

sible violation  of  ECOA  though  self-testing  or  other  internal  review. 
Comment:  Generally,  the  OCC  believes  that  a  reasonable  privilege  for  information 
discovered  through  self-testing  is  appropriate,  provided  that  the  creditor  retains  the 
ability  to  permit  an  agency  to  review  or  exmnine  any  self-testing  reports  or  results 
pursuant  to  enforcement  of  the  ECOA  or  the  Fair  Housing  Act  so  that  such  informa- 

tion may  be  used  in  its  defense.  We  are  continuing  to  work  with  other  banking 
agencies  and  interested  parties  of  the  adnrunistration  to  reach  a  consensus  view  re- 

garding the  appropriate  scope  of  a  self-testing  privilege. 

Sec.  303.  Exemption  for  savings  institutions  serving  military  personnel. 

Proposal:  This  section  would  remove  institutions  from  compliance  with  the  QTL 
test  of  HOLA  if  at  least  90  percent  of  the  customers  of  the  savings  and  loan  holding 
company  and  the  subsidiaries  and  affiliates  of  such  company  are  current  or  former 
military  personnel,  or  related  in  a  permissible  way  to  military  personnel  and  if  the 
savings  and  loan  holding  company  is  a  reciprocal  interinsurance  exchange  that  ac- 

quired control  of  the  insured  institution  before  1/1/84.  This  section  also  would  ex- 
pand the  exemption  from  compliance  with  the  QTL  test  for  all  savings  associations 

with  a  customer  base  consisting  of  at  least  90  percent  current  or  former  military 
personnel,  or  individuals  related  in  a  permissible  way  to  military  personnel. 
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Comment:  The  OCC  takes  no  position  on  this  proposal. 

Sec.  304.     Qualified  thrift  investment  amendments. 

Proposal:  HOLA  sets  specific  limits  on  the  types  and  amounts  of  loans  that  savings 
associations  may  make.  Commercial,  corporate,  business,  or  agricultural  loans  are 

limited  in  the  aggregate  to  10  percent  of  a  thrill's  assets;  education  loans  are  limited 
to  5  percent  of  a  thrift's  assets;  and,  in  general,  a  savings  association's  qualified 
thrift  investments  {i.e.,  housing  related  investments)  must  equal  at  least  65  percent 

of  the  thrift's  portfolio  assets  in  order  to  qualify  for  certain  benefits  under  the  bank- 
ing laws. 

This  section  would:  (a)  Permit  Federal  thrifts  to  invest  in,  sell,  or  otherwise  deal 
in  education  loans  without  limitation  as  to  a  percentage  of  assets;  (b)  limit  to  20 
percent  of  total  assets  the  amount  of  any  one  commercial,  corporate,  business,  or 
agricultural  loan  made  by  a  thrift  to  one  borrower,  and  provide  that  any  loan 
amount  in  excess  of  10  percent  of  the  total  assets  of  this  thrift  may  be  invested  only 
in  small  business  loans;  (c)  provide  that  a  thrift  is  a  qualified  lender  if  it  qualifies 

as  a  domestic  building  and  loan  association;  (d)  define  "qualified  thrift  investment" 
to  include,  without  limit,  education,  small  business,  and  credit  card  loans;  and  (e) 
remove  the  10  percent  limit  on  personal,  family,  or  household  loans  for  purposes  of 
the  qualified  thrift  investment  limit. 
Comment:  The  OCC  takes  no  position  on  this  proposal. 

Sec.  305.  Daylight  overdrafts  incurred  by  Federal  Home  Loan  Banks. 

Proposal:  Federal  Home  Loan  Banks  utilize  the  Federal  Reserve's  payment  system 
in  providing  banking  and  correspondent  services  to  their  member  institutions.  In  a 
May  9,  1994  interpretation  of  its  Payment  System  Risk  Policy,  the  Federal  Reserve 
imposed  fees,  and  raised  the  possibility  of  imposing  penalties,  on  daylight  overdrafts 
incurred  by  Federal  Home  Loan  Banks  and  other  Government-Sponsored  Enter- 

prises in  the  normal  course  of  their  daily  business.  The  Federal  Reserve  has  ex- 
plained that  the  extension  of  intraday  credit  to  organizations  not  subject  to  deposit 

reserves,  such  as  Federal  Home  Loan  Banks,  is  not  allowable  under  the  Federal  Re- 
serve Act  and  the  Monetary  Control  Act. 

This  section  would  require  the  Federal  Reserve's  payment  system  risk  or  intraday 
credit  regulations  to  either  exempt  Federal  Home  Loan  Banks  or  include  net  debit 
caps  appropriate  to  the  credit  quality  of  each  Federal  Home  Loan  Bank  and  impose 
daylight  overdraft  fees  calculated  in  the  same  manner  as  fees  for  other  users. 

Comment:  The  OCC  takes  no  position  on  this  proposal. 

Sec.  306.     Application  for  membership  in  the  Federal  Home  Loan 
Bank  System. 

Proposal:  The  Federal  Home  Loan  Bank  Act  does  not  presently  address  whether 
applications  for  membership  in  the  FHLB  System  should  be  approved  by  the  Dis- 

trict Banks  or  the  Finance  Board.  Currently,  all  CAMEL  1  rated  banks  and  thrifts 
for  which  the  most  recent  examination  is  within  2  years,  which  meet  the  statutory 
criteria,  and  which  have  a  satisfactory  CRA  rating  are  delegated  by  the  Federal 
Housing  Finance  Board  to  the  District  Banks  for  approval.  CAMEL  2  rated  banks 
and  thrifts,  which  meet  these  criteria  and  also  demonstrate  acceptable  fmancial  per- 

formance based  on  profitability,  asset  quality,  capital,  liquidity  and  management, 
also  are  delegated.  AH  other  applications  are  approved  by  the  Finance  Board.  Ap- 
grovals  by  the  Finance  Board  are  based  on  information  prepared  by  the  District 
anks. 
Section  306  would  provide  Federal  Home  Ijoan  District  BanJts  with  the  authority 

to  approve  all  applications  for  membership  in  their  district  based  on  the  member- 
ship criteria  required  by  the  Federal  Home  Loan  Bank  Act.  Membership  for  conven- 

ience in  an  adjoining  District  may  be  approved  only  with  the  approval  of  the  Fi- 
nance Board. 

Comment:  The  OCC  takes  no  position  on  this  proposal.  We  understand  that  Treas- 
ury is  preparing  comprehensive  legislative  reforms  to  the  Federal  Home  Loan  Bank 

System. 

Sec.  307.    Authority  for  Federal  Home  Loan  Banks  to  select 
external  auditors. 

Proposal:  Currently,  the  Federal  Housing  Finance  Board  has  independent  author- 
ity to  conduct  fmancial  audits  of  the  Federal  Home  Loan  District  banks.  In  addition, 

the  Finance  Board  is  the  contracting  agent  for  the  selection  of  an  independent  audi- 
tor to  perform  annual  financial  audits  of  the  District  Banks.  However,  there  is  no 

explicit  statutory  requirement  that  the  Finance  Board  select  the  external  auditor. 
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Section  307  would  Require  the  Federal  Home  Loan  Banks  to  contract  for  an  an- 
nual audit  with  a  single  auditor,  and  it  would  prohibit  the  Federal  Housing  Finance 

Board  from  participating  in  the  audit  or  audit  contracting  process  except  to  estab- 
lish requirements  for  audit  contracts  and  accounting  standards. 

Comment:  The  OCC  takes  no  position  on  this  proposal.  We  understand  that  Treas- 
ury is  preparing  comprehensive  legislative  reforms  to  the  Federal  Home  Loan  Bank 

System. 

Sec.  308.     Limited  purpose  bank  growth  cap  relief. 

Proposal:  Limited-purpose  banks  are  prohibited  from  increasing  their  assets  at  an 
annual  rate  of  more  than  7  percent  per  year.  This  section  would  remove  the  7  per- 

cent growth  cap  on  limited-purpose  banks. 
Comment:  The  OCC  takes  no  position  on  this  proposal. 

Sec.  311.     Due  process  protections. 

Proposal:  The  Federal  banking  agencies  may  attach  assets  of  bank  insiders  prior 

to  judicial  determination  of  wrongdoing.  Banking  agencies  are  not  required  to  estab- 
lish that  the  attachment  is  necessary  to  prevent  irreparable  harm  to  the  agency,  al- 

though such  a  showing  is  required  under  Rule  65  for  other  litigants. 

The  proposal  would:  (a)  apply  the  Rule  65  standard  of  "irreparable  and  immediate 
harm"  to  requests  by  the  FDIC  when  acting  as  a  conservator  or  by  other  conserva- 

tors appointed  by  the  OCC  or  OTS  for  the  attachment  of  assets  or  for  other  injunc- 
tive relief;  (b)  permit  a  banking  agency  in  a  permanent  or  a  temporary  cease  and 

desist  proceeding  to  issue  an  order  prohibiting  a  person  from  withdrawing,  transfer- 
ring, removing,  dissipating,  or  disposing  of  any  funds,  assets  or  other  property 

where  injury,  loss,  or  damage  to  such  property  is  irreparable  and  immediate;  and 

(c)  apply  the  Rule  65  standard  of  "irreparable  and  immediate  harm"  to  prejudgment attachment  orders  in  section  1818  proceedings  or  in  any  administrative  or  other 
civil  action  for  money  damages,  restitution,  or  civil  money  penalties  brought  by  a 
Federal  banking  agency. 

Comment:  The  OCC  opposes  this  proposal.  Courts  have  ruled  that  loss  of  funds  is 

not  an  "irreparable  harm."  Therefore  requiring  such  a  standard  may  prove  impos- 
sible to  meet.  In  addition,  subsection  (b)  of  this  section  would  apply  this  standard 

to  permanent  cease  and  desist  orders.  This  makes  little  sense  because  such  orders 
can  be  issued  only  after  a  long  hearing  process  or  consent. 

Sec.  321.     Liability  for  unauthorized  use  of  credit  cards. 

Proposal:  TILA  Umits  a  consumer's  liability  for  unauthorized  use  of  a  credit  card 
to  $50. 

This  section  would  clarify  that  a  cardholder  who  alleges  unauthorized  use  has  an 
obligation  to  notify  the  card  issuer  within  60  days  following  receipt  of  a  statement 
showing  the  unauthorized  use.  Absent  such  notice,  the  cardholder  would  be  liable 
for  the  unauthorized  use. 

Comment:  The  OCC  supports  this  proposal. 

Sec.  322.     Unauthorized  electronic  fund  transfers. 

Proposal:  The  Electronic  Fund  Transfers  Act  generally  limits  the  liability  of  con- 
sumers to  $50  for  unauthorized  electronic  fund  transfers  if  the  consumer  notifies  the 

creditor  within  2  days.  Section  322  would  increase  the  maximum  liability  to  $500 

in  cases  where  the  cardholder  has  "substantially  contributed"  to  the  unauthorized 
transfer.  Examples  noted  in  the  proposed  legislation  of  conduct  that  would  increase 
the  maximum  liability  include  writing  a  personal  ID  number  on  the  card  or  keeping 
the  ID  number  with  the  card. 

Comment:  The  OCC  would  support  this  proposal  if  the  standard  for  consumer  li- 
ability is  more  clearly  defined. 

OCC  REGULATORY  REFORM  PROPOSALS 

1.  Bank  Merger  Act  (BMA) 

Under  BMA,  the  Federal  banking  agency  responsible  for  approval  of  a  bank  merg- 

er application  must  request  a  report  on  a  merger's  likely  competitive  implications 
from  the  Attorney  General  and  the  other  banking  agencies.  The  Riegle  Community 

Development  and  Regulatory  Improvement  Act  of  1994  (RCDRL\)  amended  this  pro- 
vision to  provide  that  the  other  Federal  Banning  agencies  are  not  required  to  pro- 

vide such  a  report  if  they  notify  the  responsible  agency  that  the  merger  does  not 
raise  any  competitive  issues. 
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Problem:  The  amendment  made  by  RCDRIA  did  not  significantly  relieve 

regulatory  burden  because  the  responsible  agency  must  still  request  a  com- 
petitive factors  report  from  the  other  banking  agencies.  Thus,  the  other 

agencies  are  still  required  to  duplicate  the  investigation  already  being  con- 
ducted by  the  responsible  banking  agency  and  the  Attorney  General  in 

order  to  determine  if  it  is  necessary  to  submit  a  report. 
Another  problem  with  the  BMA  is  that  the  responsible  agency  is  required 

to  request  merger  transactions  reports  on  certain  transactions  that  are  com- 
petitively neutral,  thereby  unnecessarily  delaying  the  consummation  of 

these  transactions.  The  Department  of  Justice  has  agreed  that  it  is  unnec- 

essary to  request  a  report  from  the  Attorney  General  on  the  competitive  im- 
plications of  (1)  so-called  "phantom  bank"  mergers,  i.e.,  mergers  involving 

interim  institutions  that  are  chartered  solely  to  facilitate  a  corporate  reor- 
ganization, and  (2)  mergers  of  affiliated  institutions  that  are  more  than  50 

percent  owned  by  the  same  person. 
OCC  Recommendation:  Eliminate  the  requirement  that  the  responsible 
Federal  banning  agency  must  request  competitive  factors  reports  from  other 
banning  agencies  and  replace  it  with  a  notice  requirement.  Eliminate  the 
requirement  that  a  report  must  be  requested  from  the  Attorney  General  on 

the  competitive  implications  of  (1)  "phantom  bank"  mergers  or  (2)  mergers of  afTiliated  institutions  that  are  more  than  50  percent  owned  by  the  same 
person. 

2.  International  Banking  Act  (IBA) 

A-  The  IBA  prohibits  a  foreign  bank  from  establishing  a  branch  or  agency,  includ- 
ing a  Federal  branch  or  agency  that  is  licensed  and  supervised  by  the  OCC,  without 

the  prior  approval  of  the  Federal  Reserve  Board  (Board).  Also,  there  are  some  dif- 
ferences in  the  statutory  criteria  applied  by  the  Board  and  the  OCC  in  approving 

applications  by  a  foreign  bank  to  establish  a  Federal  branch  or  agency. 
Problem:  These  requirements  subject  foreign  banks  seeking  to  establish  a 
Federal  branch  or  agency  to  duplicative,  burdensome,  and  costly  approval 
processes.  Moreover,  subjecting  Federal  branches  and  agencies  to  approval 
requirements  imposed  by  two  Federal  agencies  may  raise  national  treat- 

ment concerns  (national  banks  do  not  need  to  have  the  approval  of  two  Fed- 
eral agencies  to  obtain  a  charter  or  establish  another  office). 

OCC  Recommendation:  Eliminate  the  requirement  in  the  IBA  that  the 
foreign  bank  must  submit  an  application  to  the  Board  for  its  approval  of 
the  establishment  of  a  Federal  branch  or  agency.  Instead,  require  the  for- 

eign bank  to  submit  its  application  only  to  the  OCC,  which  will  then  for- 
ward the  application  to  the  Board  for  its  review.  The  Board  shall  have  60 

days  to  review  this  application,  and  may  only  make  recommendations  to  the 
OCC  as  to  denial  or  approval.  In  addition,  ensure  that  the  statutory  criteria 
applied  by  the  OCC  more  closely  parallels  the  criteria  applied  by  the  Board. 

B.  The  D.C.  Circuit  Court  of  Appeals  has  interpreted  the  IBA  to  prohibit  Federal 
agencies  of  foreign  banks  from  taking  any  deposits,  including  the  limited  foreign- 
source  deposits  that  may  be  accepted  by  State  agencies  under  the  IBA. 

Problem:  Foreign  banks  that  operate  Federal  agencies  in  the  U.S.  are  at 
a  competitive  disadvantage  because  they  cannot  ofTer  the  same  services  to 
foreign  customers  that  may  be  offered  by  State  agencies. 
OCC  Recommendation:  Amend  the  IBA  to  provide  that,  under  the  IBA, 
Federal  agencies  have  the  same  right  as  State  agencies  to  receive  certain 
foreign  source  deposits. 

3.  Depository  Institution  Management  Interlocks  Act  (DIMIA) 
In  general,  DIMIA  prohibits  a  management  official  of  one  depository  institution 

or  holding  company  from  serving  as  a  management  official  of  any  other  non-affili- 
ated depository  institution  or  holding  company  if  the  offices  of  both  institutions  or 

compames,  or  afiiliate  depository  institutions  are  located  in  the  same  metropolitan 
statistical  area  or  the  same  city,  town  or  village.  In  addition,  DIMIA  imposes  a  na- 

tionwide restriction  on  management  interlocks  for  large  institutions.  It  prohibits  a 
management  official  of  a  depository  institution  or  holding  company  with  assets  ex- 

ceeding $1  billion,  or  of  any  affiliate  of  such  institution  or  company,  from  serving 
as  a  management  official  of  any  nonaffiliated  depository  institution  depository  or 
holding  company  with  total  assets  exceeding  $500,000,000,  or  of  any  afiiHate  of  such 
institution.  DIMIA  provides  certain  exceptions  to  these  prohibitions  and  grand- 

fathers certain  existing  interlocks. 

20-734    95-4 
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Problem:  DIMIA  imposes  a  number  of  unnecessary  compliance  costs  and 
burdens  on  financial  institutions  and  their  afTiliates  which  do  not  have  any 
offsetting  safety  and  soundness  benefits.  In  addition,  RCDRIA  replaced  the 

banking  agencies'  general  exemption  authority  with  very  narrow,  unwork- 
able, exemption  criteria.  DIMIA  poses  the  following  significant  problems  for 

depository  institutions: 
(a)  The  prohibition  on  large  institution  management  interlocks  with 

management  officials  of  any  affiliate  makes  it  difficult  for  large  institutions 
to  attract  Qualified  management  officials.  Compliance  will  become  even 
more  difficult  for  large  institutions  as  they  expand  their  operations  nation- 
wide-under  the  new  authority  in  the  Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act. 

(b)  The  current  asset  size  thresholds  applicable  to  large  institution  man- 
agement interlocks  of  $1  billion  and  $500  million  have  not  been  increased 

since  the  enactment  of  DIMIA  in  1978.  These  numbers  do  not  realistically 

reflect  the  size  of  large  institutions  in  today's  market. 
OCC  Recommendations: 

(a)  Amend  DIMIA's  interlock  prohibition  based  on  asset  size  to  apply 
only  to  depository  institution  affiliates. 

(d)  Amend  the  current  asset  size  thresholds  governing  the  large  institu- 
tion management  interlock  prohibition  to  reflect  more  realistically  the  size 

of  large  institutions  in  today's  market.  Specifically,  these  numbers  should 
be  increased  to  $2.5  billion  and  $1.5  billion,  respectively,  which  would  re- 

flect the  increase  in  the  Consumer  Price  Index  (CPI)  since  1978.  In  addi- 
tion, include  a  provision  requiring  the  banking  regulators  to  adjust  the  fig- 
ures annually  to  reflect  inflation  or  market  changes.  (NOTE:  OCC  proposed 

language  has  been  redrafted  to  conform  with  the  March  15,  1995  draft,  of 

"The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995.") 
4.  Call  Report  Attestation  Requirement 

National  banking  law  requires  that  every  national  bank  must  file  reports  of  condi- 
tion (CALL  reports)  with  the  Comptroller  of  the  Currency.  These  reports  must  con- 
tain a  declaration  signed  by  the  bank's  president,  a  vice  president,  the  cashier,  or 

other  officer  designated  by  the  Board  of  Directors  certifying  that  the  report  is  true 
and  correct  to  the  best  of  his  or  her  belief.  In  addition,  at  least  three  of  the  directors 
of  the  bank,  other  than  the  officer  making  the  declaration,  must  attest  to  the  cor- 

rectness of  the  report. 

Problem:  The  duplicative  three-director  attestation  requirement  imposes 
an  unnecessary  burden  on  national  banks.  This  requirement  is  not  nec- 

essary for  the  bank  agencies  to  enforce  the  accuracy  oi  CALL  reports. 

OCC   Recommendation:   Repeal    the   three-director   attestation    require- 
ment. 

5.  Insider  Lending 

The  Federal  Reserve  Act  prohibits,  among  other  things,  a  member  bank  from 
lending  money  to  one  of  its  insiders  and  their  related  interests  in  an  amount  greater 
than  could  be  loaned  under  the  loan-to-one-borrower  statutory  limits  of  section  5200 
of  the  Revised  Statutes. 

Problem:  The  Board's  regulatory  standards  for  calculating  the  amount  that 
may  be  loaned  by  a  national  bank  to  any  one  borrower  are  inconsistent 
with  the  general  loan-to-one-borrower  limits.  National  banks,  which  are 
member  banks,  and  all  savings  associations,  therefore,  must  calculate  the 

maximum  amount  permissible  for  a  loan  to  an  insider  (and  the  insider's  re- 
lated interests)  differently  than  the  way  they  calculate  general  lending  lim- 

its. This  causes  added  complexity,  confusion,  and  an  unnecessary  regulatory 
burden. 

OCC  Recommendation:  Amend  the  Federal  Reserve  Act  to  apply  a  con- 
sistent standard  for  calculating  limits  on  loans  to  insiders  and  limits  on 

loans -to-one-borrower  under  the  general  lending  limit  by  clarifying  that  the 
amount  of  the  loan  must  be  the  same  for  both  purposes. 

6.  Pledging  of  Bank  Assets  to  Secure  a  Deposit  of  Trust  Funds 
Under  national  bank  trust  powers,  a  national  bank  may  pledge  certain  assets  to 

secure  deposits  of  trust  funds  awaiting  investment  or  distribution.  The  OCC  inter- 
prets this  authority  to  be  an  exception  to  the  general  principle  that  national  banks 

cannot  pledge  assets  to  secure  private  deposits.  However,  as  currently  drafted,  it 
can  be  argued  that  the  law  permits  a  national  bank  to  pledge  assets  to  secure  a 
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deposit  of  trust  funds  only  if  the  funds  were  received  by  the  bank  in  its  own  trust 
department.  The  OCC  has  generally  followed  that  interpretation  and  it  has  not  in 
the  past  permitted  a  national  bank  to  pledge  its  assets  to  secure  a  deposit  of  trust 
funcfc  made  by  or  at  an  affiliated  banlt.  As  part  of  the  current  Part  9  regulatory 
review  project,  however,  the  OCC  is  considering  adopting  a  contrary  interpretation 
that  would  permit  a  national  bank  to  pledge  assets  to  secure  deposits  of  trust  funds 
by  or  at  affiliates. 

Problem:  A  number  of  States  have  passed  statutes  that  permit  banking 
companies  to  consolidate  and  transfer  all  trust  appointments  of  their  bank 
subsidiaries  to  one  trustee  bank  within  the  company.  These  trustee  banks 
are  typically  limited-purpose  trust  companies  and  do  not  have  commercial 
or  savings  departments  in  which  to  deposit  trust  funds  awaiting  investment 
or  distribution.  Consequently,  generally  these  trustee  banks  are  depositing 
trust  funds  awaiting  investment  or  distribution  in  an  affiliated  bank.  State 
fiduciary  common  law  or  statutory  law  generally  requires  that  banks  pledge 
assets  to  secure  deposits  of  these  funds.  This  confiict  between  State  fidu- 

ciary law  and  current  interpretations  of  the  Federal  law  is  confusing  and 
burdensome.  National  banks  frequently  request  the  OCC  to  reconsider  its 
interpretation  of  this  provision. 
OCC  Recommendation:  Clarify  the  law  expressly  to  permit  national 
banks  to  pledge  certain  assets  to  secure  a  deposit  of  trust  funds  awaiting 
investment  or  distribution  made  by  or  at  an  affiliated  bank.  However,  this 
legislative  proposal  should  be  presented  in  such  a  way  that  it  will  not  pre- 

clude the  OCC  from  interpreting  the  current  law  to  permit  pledging  in  this 
case  if  the  legislation  is  not  enacted. 

7.  Federal  Advisory  Committee  Act  (FACA) 

FACA  applies  to  any  committee  that  is  established  or  utilized  by  any  agency  (ex- 
cept the  Central  Intelligence  Agency  and  the  Federal  Reserve  System)  for  the  pur- 
pose of  providing  advice  or  recommendations  to  an  agency.  The  statute  requires 

that,  before  establishing  an  advisory  committee,  an  agency  must  obtain  the  approval 
of  the  Director  of  the  Office  of  Management  and  Budget.  After  an  advisory  commit- 

tee has  been  established,  F'ACA  requires  that  the  meetings  of  the  committee  must 
be  open  to  the  public,  and  that  the  agencies  must  publish  notice  of  a  committee 
meeting  in  the  Federal  Register  at  least  15  days  in  advance  and  publicly  distribute 
minutes  of  the  meeting. 

Problem:  In  order  to  identify  burdensome  regulatory  and  supervisory  poli- 
cies, the  banking  agencies  must  be  able  to  obtain  advice  from  a  broad  cross- 

section  of  the  banking  industry  and  the  public  in  a  manner  that  permits 

frank  and  open  discussion.  The  FACA  impedes  the  ability  of  Federal  bank- 
ing agencies,  except  the  Federal  Reserve  System  whicn  is  exempt  from 

FACA,  to  obtain  this  important  information. 

OCC  Recommendation:  Exempt  the  Office  of  the  Comptroller  of  the  Cur- 
rency, Federal  Deposit  Insurance  Corporation,  and  the  Office  of  Thrift  Su- 

pervision from  the  provisions  of  FACA  or  of  any  rule,  order,  or  regulation 
thereunder  in  the  same  manner  as  the  Federal  Reserve  System. 

8.  Conforming  Amendment  to  Federal  Reserve  Act 

The  Federal  Reserve  Act  provides  that  "[ejvery  national  bank  .  .  .  [shall]  become 
a  member  of  the  Federal  Reserve  System  .  .  .  and  shall  thereupon  be  an  insured 

bank  under  the  Federal  Deposit  Insurance  Act."  While  the  meaning  of  this  provision 
is  not  entirely  clear,  the  Federal  Reserve  Board  has  asserted  that  the  section  "ap- 

pears to  require  a  national  bank  both  to  become  a  member  of  the  Federal  Reserve 

and  to  be  insured  by  the"  FDIC. 
Problem:  In  1991,  the  Federal  Deposit  Insurance  Act  (FDIA)  was  amended 
to  delete  the  provision  that  provided  that  all  national  and  State  member 
banks  would  be  insured  institutions  upon  commencing  operations  and  re- 

placed this  provision  with  a  requirement  that  national  banks  must  apply 
for  FDIC  insurance.  A  conforming  amendment  to  the  Federal  Reserve  Act 
(FRA),  however,  was  not  included  in  the  1991  law.  Thus,  the  current  provi- 

sion in  the  FRA  is  inconsistent  with  the  1991  change  to  the  law.  While  the 
OCC  has  yet  to  decide  whether  to  charter  uninsured  national  banks,  a 
number  already  exist  in  the  form  of  uninsured  national  trust  companies. 

Moreover,  legislation  proposed  by  Representative  Leach  would  use  unin- 
sured banks  (called  "wholesale  banks ')  as  a  device  to  permit  greater  in- 

volvement in  banking  by  nonbanking  organizations.  Accordingly,  we  should 
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seek  to  remove  the  current  inconsistency  between  the  FDIA  and  the  FRA 
that  resulted  from  the  1991  change. 
OCC  Recommendation:  Amend  the  Federal  Reserve  Act  to  delete  the 

clause  "and  shall  thereupon  be  an  insured  bank  under  the  Federal  Deposit 
Insunce  Act." 

9.  Elimination  of  Unnecessary  Capital  and  Svirplus  Requirement 
Section  5138  of  the  Revised  Statutes  (12  U.S.C.  51)  imposes  statutory  minimum 

capital  requirements  for  national  banks  ranging  from  $50,000  to  $200,000,  depend- 
ing on  where  the  bank  is  located.  This  statute  was  first  enacted  in  1864  ana  last 

amended  in  1935.  Section  3907  of  Title  12,  enacted  by  Congress  in  1983,  requires 
the  Federal  banking  agencies  to  establish  adequate  minimum  capital  requirements 
for  banking  institutions. 

Problem:  Section  51  of  Title  12  is  outdated  and  unnecessary  in  light  of  ex- 
isting minimum  capital  requirements  established  pursuant  to   12  U.S.C. 

3907. 

OCC  Recommendation:  Delete  12  U.S.C.  51. 
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May  1,  1995,  12:02  pm 

OCC  REGULATORY  REFORM  PROPOSALS 

SUGGESTED  STATUTORY  LANGUAGE 

(Note:  Page  and  line  references  are  to  The  Economic  Growth  and  Paperwork  Reduc- 
tion Act  ori995,  as  introduced  on  March  30,  1995) 

1.  Bank  Merger  Act 

On  page  52,  line  18.  insert  the  following  new  section,  and  renumber  the  remaining 
sections  accordingly — 
Sec.  202.  Streamlining  Bank  Mergers. 

Section  18(c)  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C.  1828(c))  is 
amended — 

(1)  in  paragraph  (4),  by  striking  all  that  follows  after  "report  on  the  competitive 
factors  involved  from  the  Attorney  General  and"  and  inserting  the  following: 

"give  notice  to  the  other  agencies  that  are  referred  to  in  paragraph  (2)  that  such 
a  report  has  been  requested.  The  responsible  agency  shall  not  be  required  to  request 
a  report  or  give  notice  with  respect  to:  (A)  a  merger  with  an  interim  institution  or- 

ganized solely  to  facilitate  a  corporate  reorganization  that  does  not  result  in  a 
change  in  control  of  an  institution;  or  (B)  a  merger  transaction  between  institutions 
affiliated  with  each  other  through  the  conunon  ownership,  directly  or  indirectly,  of 
more  than  50  percent  of  the  votmg  stock  of  each  institution.  The  Attorney  General 
shall  furnish  the  report  within  30  calendar  days  of  the  date  on  which  it  is  requested, 
or  within  ten  calendar  days  if  the  responsible  agency  advises  the  Attorney  General 
that  an  emergency  exists  requiring  expeditious  action.  If  the  Attorney  General  de- 

termines that  a  proposed  transaction  raises  a  significant  competitive  issue,  the  At- 
torney General  shall  provide  all  agencies  defined  in  paragraph  (2)  with  a  copy  of 

the  report.  Nothing  in  this  subsection  shall  prohibit  an  agency  that  has  received  no- 
tice that  a  report  has  been  requested  from  the  Attorney  General  from  also  furnish- 

ing a  report  to  the  responsible  agency  within  the  same  time  period  as  provided  for 

the  Attorney  General.";  and 
(2)  in  paragraph  (6),  by  amending  it  to  read  as  follows: 
"(6)  The  responsible  agency  shall  immediately  notify  the  Attorney  General  of 

any  approval  by  it  pursuant  to  this  subsection  of  a  proposed  merger  transaction, 
provided  that  such  notification  shall  not  be  required  with  respect  to  a  merger  involv- 

ing an  interim  or  affiliated  institution  as  described  in  paragraphs  (4XA)  or  (4)(B), 
above.  If  a  report  on  the  competitive  factors  is  not  necessary  pursuant  to  paragraphs 
(4XA)  or  (4KB),  or  if  the  agency  has  found  that  it  must  act  immediately  in  order 
to  prevent  the  probable  failure  of  one  of  the  banks  or  savings  associations  involved 
and  the  report  has  been  dispensed  with,  the  transaction  may  be  constimmated  im- 

mediately upon  approval  by  the  agency.  If  the  agency  has  advised  the  Attorney  Gen- 
eral of  the  existence  of  an  emergency  requiring  expeditious  action  and  has  requested 

a  report  on  the  competitive  factors  within  ten  days  and  given  notice  to  the  other 
agencies  that  a  report  was  requested,  the  transaction  may  be  consummated  after 
the  fifth  calendar  day  after  the  date  of  approval  by  the  agency.  In  all  other  cases, 
the  transaction  may  not  be  consummated  oefore  the  thirtieth  calendar  day  after  the 
date  of  approval  by  the  agency,  or  such  shorter  period  of  time  as  may  be  prescribed 
by  the  agency  with  the  concurrence  of  the  Attorney  General,  but  in  no  event  less 

than  fifteen  calendar  days  after  the  date  of  approval.". 
2.  International  Banking  Act 

A.  On  page  83,  line  13,  strike  "the  application  shall  first  be  submitted  for  review 
to  the  Board  for  a  period  of  not  more  than  60  days"  and  insert  "the  appropriate 
State  bank  supervisor  or  the  Comptroller  of  the  Currency,  upon  receipt  of  tne  appli- 

cation, shall  forward  the  application  to  the  Board  for  review  for  a  period  of  not  more 

than  60  days.". 
B.  On  page  83,  delete  lines  21  through  24,  and  on  page  84,  delete  lines  1  through 

8  and  insert  the  following — 
"(2)  Authority  ok  the  Board. 
"(A)  Decision  on  Application. — Based  on  the  view  described  in  paragraph  (1),  the Board  is  authorized  to — 

"(i)  approve  or  deny  the  application  of  a  State  branch  or  State  agency;  or 
"(ii)  recommend  to  the  Comptroller  of  the  Currency  that  the  application  of  a  Fed- 

eral branch  or  Federal  agency  be  approved  or  denied. 

"(B)  Extension  of  Review  Period. — The  Board  is  authorized  to  extend  for  60  days 
the  period  for  review  of  any  application  of — 
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(i)  a  State  branch  or  State  agency,  after  providing  notice  of  and  the  reasons  for, 
the  extension  to  the  appHcant  and  any  appropriate  State  bank  supervisor;  and 

(ii)  with  the  concurrence  of  the  Comptroller  of  the  Currency,  a  Federal  branch  or 
Federal  agency,  after  providing  notice  of  and  the  reasons  for,  the  extension  to  the 
applicant. 

C.  On  page  85  line  4,  insert  the  following  new  subsections — 
(d)  Regulatory  Simplification.— Section  4  of  the  International  Banking  Act  of 

1978  (12  U.S.C.  3102)  is  amended 
(1)  in  subsection  (a),  by  added  the  following  new  paragraph: 

"(3)  Review  by  Board 

"Upon  receipt  of  an  application  referred  to  in  paragraph  (1),  the  Comptroller  of the  Currency  shall  forward  such  application  to  the  Board  for  review  pursuant  to  sec- 

tion 7(d)  of  the  International  banking  Act  (12  U.S.C.  3105(d))." 
(2)  in  subsection  (c) — 

(A)  by  inserting  "(1)  In  General"  before  "In  acting  on  any  application"  and  in- 
denting appropriately;  and 

(B)  by  inserting  the  following  new  paragraph: 

"(2)  Additional  Criteria. — In  acting  on  any  application  to  establish  a  Federal 
branch  or  agency,  the  Comptroller  apply  the  standards  for  approval  listed  in  section 

7(d)  of  this  Act  (12  U.S.C.  3105(d)).". 
(e)  Elimination  of  Inconsistency. — Section  4(d)  of  the  International  Banking 

Act  of  1978  (12  U.S.C.  3102(d))  is  amended  to  read  as  follows: 

"(d)  Federal  Agencies. — 
"(1)  In  General. — Notwithstanding  any  other  provisions  of  this  section,  a  foreign 

bank  shall  not  receive  deposits  from  citizens  or  residents  of  the  United  States  or 
exercise  fiduciary  powers  at  any  Federal  agency. 

"(2)  Exception. — A  foreign  bank  may  maintain  at  a  Federal  agency  for  the  ac- 
count of  others  credit  balances  incidental  to,  or  arising  out  of,  the  exercise  of  its  law- 

ful powers. 

3.  Depository  Institution  Management  Interlocks  Act  Amendments 

On  page  63,  delete  lines  19  through  22  and  insert  the  following — 
(1)  by  inserting  "(a)"  before  "If  a  depository  institution  or"; 
(2)  by  striking  "$1,000,000  000"  and  inserting  "$2,500,000,000,"  and  striking 

"$500,000,000"  and  inserting  "$1,500,000,000."; 
(3)  by  striking  "or  any  affiliate  thereor  and  inserting  "or  holding  company"; 
(4)  by  striking  "or  as  a  management  official  of  any  affiliate  of  such  other  institu- 

tion"; and 
(5)  by  adding  at  the  end  the  following  new  subsection: 

"(b)  The  appropriate  Federal  depository  institutions  regulatory  agencies  may  joint- 
ly adjust  as  necessary  the  amounts  of  the  total  assets  required  for  depository  insti- 

tutions or  depository  institution  holding  companies  for  purposes  of  the  restrictions 
in  subsection  (a)  to  allow  for  inflation  or  market  changes.  . 

4.  Call  Report  Attestation  Requirement 

On  page  85,  line  4,  insert  the  following  new  section — 

Sec.   .  Elimination  of  Attestation  Requirement. 
Section  5211(a)  of  the  Revised  Statutes  (12  U.S.C.  161(a))  is  amended  by  striking 

the  fourth  sentence. 

6.  Insider  Lending 

On  page  85,  line  4,  insert  the  following  new  section — 

Sec.   .  Simplification  of  Regulatory  Requirements. 
Section  22(hX4)  of  the  Federal  Reserve  Act  (12  U.S.C.  375b(4))  is  amended  by 

striking  'limits  on  loans  to  a  single  borrower  established  by"  and  inserting  "amounts 
that  could  be  loaned  to  a  single  borrower  pursuant  to". 
6.  Pledging  of  Bank  Assets  to  S»ecure  a  Deposit  of  Trust  Funds 

On  page  85,  line  4,  insert  the  following  new  section — 
Sec.   .  National  Bank  Trust  Powers. 

The  first  undesignated  section  of  the  Act  of  September  28,  1962  (12  U.S.C.  92a) 
is  amended — 

(1)  bv  amending  subsection  (d)  to  read  as  follows: 
"(d)  Deposits  of  National  Bank  Trust  Funds. — 
"(1)  General  Prohibition. — No  national  bank  shall  receive  in  its  trust  depart- 

ment deposits  of  funds  subject  to  withdrawal  by  check  or  deposits  of  checks,  drafts, 
bills  of  exchange,  or  other  items  for  collection  or  exchange  purposes. 
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"(2)  Deposit  with  the  Bank  of  Trust  Funds  Awaiting  Investment  or  Dis- 
tribution.— Funds  deposited  or  held  in  trust  by  a  national  bank  that  are  awaiting 

investment  or  distribution  may  be  deposited  in  the  bank's  commercial,  savings  or 
other  department  if — 

"(A)  the  funds  are  held  in  a  separate  account;  and 
"(B)  the  funds  are  not  being  used  by  the  bank  in  the  conduct  of  its  business  unless 

it  first  sets  aside  in  its  trust  department  assets  approved  by  the  Comptroller  of  the 

Currency."; 
"(3)  Deposit  with  and  by  an  Affiliate  of  Trust  Funds  Awaiting  Inveotment 

or  Distribution.— 

"(A)  Deposits  with  an  Affiliate. — With  respect  to  funds  held  in  trust  by  a  na- 
tional bank  that  are  awaiting  investment  or  distribution,  the  Comptroller  of  the 

Currency,  as  deemed  appropriate,  may  permit  a  national  bank — 
"(i)  to  deposit  these  funds  with  an  affiliated  insured  depository  institution  if — 
"(I)  the  affiliate  is  well  capitalized  at  the  time  the  deposit  is  made;  and 
"(II)  the  funds  are  held  in  a  separate  account;  and 
"(ii)  to  set  aside  assets  approved  by  the  Comptroller  to  secure  the  deposit. 
"(B)  Deposits  by  an  Affilli^TE. — With  respect  to  a  deposit  of  trust  funds  awaiting 

investment  or  distribution  that  is  made  with  a  national  bank  by  an  afiiliated  insti- 
tution that  is  engaged  in  a  trust  business,  the  Comptroller,  as  deemed  appropriate, 

may  permit  a  national  bank  to  set  aside  assets  approved  by  the  Comptroller  to  se- 
cure the  deposit  if — 

"(i)  the  national  bank  is  well  capitalized  at  the  time  the  deposit  is  made;  and 
"(ii)  the  funds  are  held  in  a  separate  account. 
"(C)  Definition. — For  purposes  of  this  subsection,  the  term  'well  capitalized'  has 

the  same  meaning  as  in  section  38  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 

ISSlo).";  and 
(2)  by  amending  subsection  (e)  to  read  as  follows: 

"(e)  Lien  on  Assets. — In  the  event  of  the  failure  of  a  national  bank  that  has  set 
aside  assets  pursuant  to  the  authority  in  this  section,  the  owners  of  the  funds  held 
in  trust  shall  have  a  lien  on  the  assets  set  aside  in  addition  to  any  other  claim  that 

may  exist.". 
7.  Federal  Advisory  Committee  Act 

On  page  88,  line  1,  insert  the  following  new  section — 

Sec.   .  Improving  Access  To  Information. 

The  Federal  Deposit  Insurance  Act  (12  U.S.C.  1811  et  sq.)  is  amended  by  inserting 
at  the  end  the  following  new  section: 

"Sec.  44.  Applicability  of  the  Federal  Advisory  Committee  Act  to  the  Fed- 
eral Banking  Agencies. 

"Any  advisory  committee  established  or  utilized  by  the  Comptroller  of  the  Cur- 
rency, the  Corporation,  or  Director  of  the  Office  of  Thrift  Supervision  to  assist  in 

the  consideration  of  policy  or  procedural  issues  that  affect  the  agency  or  insured  de- 
pository institutions  shall  not  be  deemed  an  advisory  committee  for  purposes  of  the 

Federal  Advisory  Committee  Act  (5  U.S.C.  app.  2)". 
8.  Conforming  Amendment  to  the  Federal  Reserve  Act 

On  page  85,  line  4,  insert  the  following  new  section — 

Sec.   .  Technical  Amendment  to  the  Federal  Reserve  Act. 

Section  2  of  the  Federal  Reserve  Act  (12  U.S.C.  222)  is  amended  in  the  fifth  sen- 

tence by  striking  "and  shall  thereupon  be  an  insured  bank  under  the  Federal  De- 
posit Insurance  Act". 

9.  Elimination  of  Unnecessary  Capital  and  Surplus  Requirement 

Sec.   .  Repeal  of  Unnecessary  Capital  and  Surplus  Requirement. 
Section  5138  of  the  Revised  Statutes  (12  U.S.C.  51)  is  repealed. 
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PREPARED  STATEMENT  OF  RICKI  TIGERT  HELPER 

Chairwoman,  Federal  Deposit  Insurance  Corporation 
Washington,  DC 

S.  650,  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of  1995 

May  2,  1995 

Introduction 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  pleased  to  present  the 
views  of  the  Federal  Deposit  Insurance  Corporation  on  S.  650,  The  Economic  Growth 
and  Regulatory  Paperwork  Reduction  Act  of  1995,  and  related  issues.  I  enthusiasti- 

cally support  the  purposes  of  the  bill  and,  with  a  few  exceptions,  am  pleased  to  en- 
dorse the  specific  changes  in  the  law. 

Over  the  past  25  years,  a  variety  of  new  laws  and  regulations  affecting  banks  in 
the  areas  oi  safety  and  soundness,  crime  detection,  and  consumer  protection  have 
been  imposed  on  financial  institutions.  While  these  laws  were  enacted  to  protect 
consumers  and  the  deposit  insurance  funds,  the  cumulative  effect  has  imposed  sig- 

nificant additional  costs  on  the  financial  transactions  that  are  essential  to  sustain 
a  vital  and  competitive  economy.  At  times,  the  burden  falls  disproportionately  on 
insured  banks  and  thrifts,  as  compared  with  other  types  of  financial  institutions,  re- 

sulting in  significant  competitive  disadvantages.  In  addition,  regulatory  burden  gen- 
erally nas  a  disproportionate  affect  on  smaller  institutions.  One-quarter  of  the  banks 

supervised  by  the  FDIC  have  fewer  than  13  employees  on  a  full-time  basis,  a  small 
nujnber  to  deal  with  the  complexity  and  sheer  volume  of  regulatory  and  legislative 
requirements. 

To  begin  my  testimony  today  I  will  share  with  you  the  results  of  an  informal  sur- 
vey of  banks  conducted  by  the  FDIC  on  the  potential  savings  that  might  be  associ- 

ated with  the  repeal  or  modification  of  specific  legislative  or  regulatory  require- 
ments. Second,  I  will  comment  on  the  legislation  introduced  bv  Chairman  Shelby, 

S.  650,  The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995. 
Next,  I  will  review  current  efTorts  of  the  FDIC5  to  alleviate  regulatory  burden  in  the 
safety  and  soundness  and  consumer  compliance  areas — some  commenced  at  our  own 
initiative,  others  with  the  impetus  of  legislation.  Finally,  I  will  propose  additional 
statutory  changes  to  further  reduce  regulatory  burden  on  insured  institutions. 

FDIC  Survey  of  the  Costs  of  Specific  Regulatory  Burdens 

Regulatory  burden  came  into  being  through  accretion.  Each  law  and  related  regu- 
lation may  be  only  marginally  burdensome,  but  taken  together  their  cumulative  ef- 

fect has  become  greatly  burdensome. 
In  accordance  with  section  303  of  the  Riegle  Community  Development  and  Regu- 

latory Improvement  Act  of  1994,  I  have  initiated  a  complete  review  of  the  agency's 
regulations  and  policy  statements  in  an  effort  to  identify  those  that  have  become 
obsolete  or  those  for  which  the  cost  to  comply  substantially  outweighs  the  intended 
benefits.  I  want  to  commend  Congress  for  examining  the  level  of  ourden  imposed 
by  statute.  Working  through  laws  and  regulations  developed  over  many  years  will 
require  time,  effort,  and  considerable  attention,  but  it  can  and  should  be  done.  The 
challenge  for  Congress  and  the  regulators  is  to  identify  those  laws  and  regulations 
that  may  be  modified,  streamlined  or  eliminated  without  adversely  affecting  the 
safety  and  soundness  of  the  banking  industry  or  necessary  protections  for  consum- 

ers. To  accomplish  this  task,  we  must  test  regulations  against  specific  criteria:  (1) 
Whether  the  regulations  are  necessary  to  ensure  a  safe  and  sound  banking  system, 
(2)  whether  the  regulations  enhance  the  functioning  of  the  marketplace,  or  (3) 
whether  the  regulations  can  be  justified  on  strong  puolic  policy  grounds  related  to 
consumer  protection. 

Within  the  past  month  we  conducted  an  informal  survey  of  just  over  60  institu- 
tions that  the  FDIC  supervises  in  order  to  gauge  the  potential  cost  savings  from  the 

elimination  of  specific  legislative  requirements  and  regulations  currently  on  the 
books.  The  items  included  in  the  survey  were  based  on  provisions  of  S.  650  that  we 
support  and  believe  would  result  in  identifiable  savings.  The  regulatory  and  legisla- 

tive requirements  surveyed  included:  Truth-in-Lending  and  Truth-in-Savings  disclo- 
sures, loan  data  collection  and  reporting,  auditor  attestation  requirements  for  bank 

compliance  with  laws  and  regulations,  as  well  as  the  costs  of  various  applications 
and  notifications.  A  broad  cross-section  of  institutions  by  size  and  location  provided 
dollar  estimates  of  their  costs  in  meeting  15  very  specific  regulatory  requirements. 

While  the  survey  was  informal — and,  therefore,  cannot  be  used  to  make  industry- 
wide estimates — we  believe  the  results  support  two  general  conclusions.  First  small- 



97 

er  institutions  bear  higher  proportionate  costs  than  larger  ones.  When  measured  in 
relation  to  net  income,  the  estimated  costs  incurred  from  the  15  requirements  sur- 

veyed ranged  from  over  16  percent  at  very  small  institutions  to  just  over  one  per- 
cent at  the  largest. 

Second,  the  responses  clearly  suggest  that  positive  cost  savings  could  be  achieved 
if  the  surveyed  requirements  were  eliminated.  For  all  recurring  requirements  in- 

cluded in  the  questionnaire,  the  median  cost  of  compliance  per  bank  was  reported 
to  be  approximately  $40,000  per  year.  In  addition,  respondents  reported  that  the 
median  cost  estimate  of  submitting  various  non-recurring  applications  and  notifica- 

tions ranged  from  $500  to  $20,000  per  action. 
Taken  together,  we  estimate  that  the  savings  from  completely  eliminating  all  re- 

?[uirements  covered  in  the  survey  could  increase  the  annual  rate  of  return  on  assets 
rom  5  to  10  basis  points  on  a  pre-tax  basis  for  institutions  the  FDIC  supervises. 
The  results  of  this  survey  are  discussed  in  greater  detail  in  Appendix  A  to  this  testi- 

mony. The  FDIC  also  is  pursuing  other  specific  efibrts  to  reduce  regulatory  burden, 
which  are  discussed  at  the  conclusion  of  the  testimony. 

S.650 — The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act 
of  1995 

The  bank  and  thrift  regulatory  agencies  can  and  should  pursue  efTorts  to  reduce 
regulatory  burden  within  their  existing  authority,  but  we  must  recognize  that  a  sub- 

stantial share  of  the  burden  on  depository  institutions  derives  directly  from  statutes 
that  are  beyond  the  jurisdiction  of  the  agencies  to  change.  In  this  regard,  it  is  in- 

cumbent on  the  agencies  to  monitor  the  effectiveness  and  impact  of  applicable  stat- 
utes and  to  make  appropriate  recommendations  to  Congress  for  changes  in  those 

statutes  to  reduce  unnecessary  burden  and  improve  efTectiveness.  Included  in  this 

testimony,  and  set  out  in  detail  in  Appendix  B,  are  the  FDIC's  suggestions  on  provi- 
sions of  law  that  can  and  should  be  amended  or  eliminated  because  they  do  not  con- 

form to  any  of  the  three  criteria  set  out  at  the  beginning  of  this  testimony. 
I  also  want  to  commend  you  Mr.  Chairman,  Senator  Mack  and  this  Subcommittee 

for  your  considerable  efforts  at  dealing  with  regulatory  burden.  S.650,  The  Eco- 
nomic Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995  is  a  strong  attempt 

to  address  these  issues. 
In  reviewing  S.650,  as  you  have  requested,  we  have  identified  provisions  that  we 

support  as  drafted,  those  we  support  but  with  some  modification,  and  those  few  that 
we  do  not  favor.  FDIC  staff  recently  provided  the  Subcommittee  stafT  with  technical 
suggestions  on  the  bill. 

Truth-In-Lending 

The  Truth-in-Lending  Act  ("TILA")  was  enacted  27  years  ago  to  enable  consumers 
to  shop  comparatively  for  credit  by  requiring  lenders  to  disclose  interest  rates  and 
other  information  about  credit  terms  and  costs  in  a  uniform  way.  TILA,  as  imple- 

mented by  Regulation  Z,  has  been  largely  successful  in  providing  bank  customers 
with  comparable  information  on  interest  rates  applicable  to  credit  that  enhances  the 
effective  functioning  of  the  marketplace.  It  also  has  been  successful  at  remedying 
many  of  the  deceptive  and  misleading  lending  practices  it  was  enacted  to  correct. 
Unfortunately,  Regulation  Z,  has  become  substantially  more  complicated,  as  it  has 
been  adapted  to  fit  the  variety  of  loan  products  introduced  since  1968.  Hence,  the 
real  value  of  TILA  to  the  efficient  functioning  of  the  marketplace  and  to  consumers 
has  been  obscured  because  of  the  complexity  of  the  required  disclosures. 

The  complexity  of  TILA  can  be  demonstrated  in  a  variety  of  ways.  First,  the  Fed- 

eral Reserve  Board's  Official  Staff  Commentary  on  Regulation  Z,  which  provides  of- 
ficial interpretations,  is  longer  than  the  regulation  itself. 

Second,  the  complexity  of  Regulation  Z^is  such  that  the  FDIC  cited  more  than 2,700  of  the  3,500  institutions  we  examined  in  1994  for  at  least  one  violation.  The 
majority  of  these  violations  were  technical  rather  than  substantive  in  nature,  how- 

ever, and  were  most  often  the  result  of  recording  errors  rather  than  material  mis- 
representations to  consumers  that  would  require  reimbursement.  As  a  result,  the 

FDIC  asked  only  279  of  the  2,700  institutions  cited  for  violations  in  1994  to  reim- 
burse a  total  of  $2.8  million  to  customers  based  upon  violations  cited  under  Regula- 

tion Z. 

Third,  the  banks  that  responded  to  our  survey  indicated  that  TILA  is  a  relatively 
costly  law  to  comply  with  on  an  annual  basis.  Specifically,  the  median  reported  dol- 

lar cost  of  $10,000  to  comply  with  TILA  was  almost  twice  as  high  as  for  any  other 
survey  item.  Clearly,  Regulation  Z  is  overdue  for  major  revision. 

The  FDIC  is  supportive  of  the  revisions  to  TILA  prescribed  by  S.650.  We  believe 
the  Federal  Reserve  Board  should  have  the  fiexibility  to  streamline  or  eliminate  any 
TILA  disclosures  that  do  not  provide  appreciable  benefits  to  consumers.  We  also  be- 
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lieve  that  the  Federal  Reserve  Board  should  have  the  authority  to  exempt  certain 
transactions  from  these  requirements.  In  addition,  the  Federal  Reserve  Board 
should  review  the  application  of  the  right  of  rescission  and  consider  exempting  cer- 

tain transactions  from  these.provisions  where  appropriate.  Finally,  we  are  support- 
ive of  those  provisions  which  would  modify  TILA  as  a  result  of  the  Rodash  decision. 

The  FDICf  supports  the  changes  to  the  Real  Estate  Settlement  Procedures  Act 

("RESPA")  and  TILA  prescribed  by  sections  101,  102  and  104  of  S.  650.  We  believe 
that  granting  the  Federal  Reserve  Board  the  authority  to  conform  TILA  with 
RESPA,  where  possible,  will  reduce  regulatory  burden  for  flnancial  institutions  and 
avoid  confusion  and  complexity  for  consumers. 

Consumers  today  rarely  rescind  credit  transactions  with  insured  financial  institu- 
tions. In  fact,  many  consumers  complain  that  the  inability  to  waive  their  right  of 

rescission  is  inconvenient  and  costly  since  it  delays  the  disbursement  of  funds. 

Therefore,  the  FDIC  supports  exempting  all  refinancing  and  consolidations  of  credit 
secured  by  first  liens  irom  the  rignt  of  rescission  as  contained  in  section  114  of 

S.650.  These  transactions  would  continue  to  be  subject  to  early  "good  faith  esti- 
mate" disclosures  required  by  RESPA,  so  consumers  would  continue  to  have  the  op- 

portunity to  evaluate  the  implications  of  their  actions. 
In  addition,  the  FDIC  supports  granting  the  Federal  Reserve  Board  the  flexibility 

to  expand  the  ability  of  consumers  to  waive  their  right  to  rescind  transactions  be- 

yond those  circumstances  constituting  "personal  financial  emergencies,"  as  captured 
in  section  119  of  the  legislation.  The  Federal  Reserve  Board  would  have  the  ability 
to  determine  how  such  a  waiver  would  be  administered,  and  through  the  rule- 

making process  public  comment  could  be  solicited. 
The  FDIC  has  no  objection  to  section  115  of  the  bill  which  replaces  the  current 

$5  or  $10  tolerance  level  for  finance  charges  prescribed  by  Regulation  Z  in  1981, 
with  a  statutory  tolerance  level  of  $100.  We  believe  it  is  reasonable  to  allow  a  higher 

tolerance  level  than  Regulation  Z  currently  provides  for  closed-end  credit  secured  by 
real  estate,  as  these  transactions  are  typically  large  dollar  transactions.  This  provi- 

sion would  provide  greater  fiexibility  to  institutions  without  substantially  changing 
the  practical  level  of  protection  afforded  to  the  consumer. 

The  Community  Reinvestment  Act  of  1977 

In  July  of  1993,  President  Clinton  asked  the  Federal  bank  regulatory  agencies  to 

undertake  sweeping  reform  of  the  Community  Reinvestment  Act  ("CRA")  regula- 
tions to  reduce  unnecessary  regulatory  burden  and  focus  the  CRA  examination  pro- 
gram on  more  objective,  performance-based  assessment  standards.  For  the  past  22 

months,  the  agencies  have  worked  jointly  to  produce  comprehensive  reform  of  the 
CRA  regulations.  To  initiate  the  process,  the  agencies  held  hearings  in  seven  loca- 

tions across  the  country  during  1993,  and  heard  from  hundreds  of  witnesses  includ- 
ing representatives  from  financial  institutions,  the  business  community,  consumer 

and  community  groups,  and  State  and  local  government  officials.  Proposed  regula- 
tions were  circulatea  twice  for  public  comment,  which  together  produced  almost 

14,000  letters.  From  this  outpouring  of  public  comment,  the  agencies  developed  a 
final  CRA  rule,  which  was  approved  by  each  agency  in  April. 

The  FDIC  believes  the  new  CRA  rule  accomplishes  tne  goals  established  at  the 
outset,  particularly  in  the  area  of  reducing  regulatory  burden.  The  new  CRA  rule 
provides  for  an  effective  and  meaningful  evaluation  of  the  performance  of  an  institu- 

tion without  burdensome  paperwork  and  recordkeeping  requirements  and  without 
undue  reliance  on  ratios  and  formulas.  In  keeping  with  the  original  intent  of  the 
CRA,  the  new  rule  encourages  institutions  to  meet  the  credit  needs  of  their  commu- 

nity, consistent  with  safety  and  soundness. 
First,  the  new  CRA  rule  emphasizes  performance  in  lending,  investment  and  serv- 

ice, rather  than  process  and  paperwork,  and  provides  institutions  with  considerable 
flexibility  in  meeting  the  creait  needs  of  their  communities.  The  new  rule  eliminates 
the  requirement  that  institutions  prepare  CRA  statements,  review  them  annually 

and  document  them  in  the  minutes  of  the  board  of  directors'  meetings.  Institutions 
are  no  longer  required  to  justify  the  basis  for  community  delineations  or  to  docu- 

ment efforts  in  marketing  or  ascertaining  community  credit  needs.  Resources  for- 
merly devoted  to  such  procedural  requirements — time,  money  and  personnel — are 

now  available  for  making  loans  and  investments  and  providing  services  in  the  com- 
munity. 

Second,  the  new  CRA  rule  distinguishes  between  large  and  small  institutions  by 
providing  a  streamlined  examination  process  and  exemption  from  data  collection  on 
loans  to  small  business  and  small  farms  for  independent  banks  and  thrifts  with  as- 

sets under  $250  million,  or  banks  and  thrifts  with  assets  under  $250  million  that 
are  members  of  a  holding  company  with  total  assets  under  $1  billion.  Under  the 
streamlined  examination  procedure,  regulators  will  determine  whether  an  institu- 
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tion's  loan-to-deposit  ratio  and  lending  record  are  reasonable  relative  to  its  size,  fi- 
nancial condition  and  management  expertise,  and  the  credit  needs  of  its  community. 

The  streamlined  examination  provides  meaningful  relief  to  81  percent  of  the  bank- 
ing industry. 

All  institutions,  regardless  of  size,  have  the  option  of  being  evaluated  on  the  basis 
of  a  strategic  plan  rather  than  on  lending,  service  and  investment  tests.  A  strategic 
f)lan  is  required  to  specify  measurable  goals,  and  to  be  aired  in  advance  of  adoption 
or  public  comment.  After  the  comments  have  been  addressed,  the  institution  must 
submit  the  plan  for  agency  review.  Thereafler,  the  institution  will  be  evaluated 
based  upon  how  well  it  meets  or  exceeds  the  goals  it  has  established  for  itself  in 
the  strategic  plan.  This  approach  encourages  greater  management  involvement  in 
an  institution  s  effort  to  meet  the  credit  needs  of  its  community  while  reducing  the 
regulatory  burden  of  the  institution  for  compliance  with  CRA. 

The  FDIC  believes  the  new  CRA  regulation  provides  meaningful  relief  in  the  area 
of  regulatory  burden,  particularly  for  small  banks.  The  streamlined  examination 
and  the  focus  on  lending  rather  than  creating  a  paper  trail,  as  well  as  the  reduced 
reporting  requirements  when  compared  with  the  previously  proposed  regulations, 
will  reduce  substantially  the  burden  CRA  previously  placed  on  small  and  large  insti- 

tutions alike. 
S.  650  contains  some  provisions  that  overlap  with  changes  already  made  by  the 

new  CRA  rule.  For  example,  section  133  of  S.  650  contains  a  provision  requiring  the 
agencies  to  publish  the  list  of  institutions  to  be  examined.  This  is  required  by  the 
new  CRA  rule.  In  addition,  the  agencies  currently  publish  a  list  of  the  CRA  ratings 
of  the  institutions  we  examine.  Section  134  of  the  bill  addresses  special  purpose 
banks.  Under  the  new  CRA  rule,  wholesale  and  limited  purpose  banks  may  request 
approval  to  be  assessed  under  a  Community  Development  Test  emphasizing  commu- 

nity development  lending  and  investment  performance. 
The  FDIC  is  concerned  that  some  provisions  of  S.650  would  eflectively  preempt 

the  positive  changes  in  the  new  CRA  rule.  First,  we  urge  the  committee  to  recon- 

sider the  need  to  include  the  "small  bank  exemption"  provision  in  section  132  of  the 
bill.  The  FDIC  firmly  believes  that  the  new  CRA  rule  substantially  reduces  the  com- 

pliance burden  for  small  banks.  Periodic  examinations  are  an  effective  way  to  en- 
sure that  insured  institutions  are  providing  credit  and  service  in  their  communities. 

The  new  streamlined  examination  methods  are  designed  specifically  to  provide  max- 
imum flexibility  for  institutions  and  to  ensure  consistency  in  evaluation  criteria, 

while  reducing  the  burden  of  compliance  on  small  institutions. 

Second,  from  the  FDIC's  perspective,  the  safe  harbor  created  by  section  133  of 
S.650  is  not  necessary  at  this  time.  First,  the  FDIC  rarely  receives  CRA  protests. 
Of  the  2,749  applications  subject  to  CRA  on  which  the  FDIC  took  action  in  1994, 
only  eight  were  protested  on  CRA  grounds. 

In  addition,  when  the  FDIC  considers  an  application  from  a  State -chartered  insti- 
tution, we  must  consider  a  variety  of  factors  prescribed  by  the  Federal  Deposit  In- 

surance Act.  These  statutory  factors  include,  but  are  not  limited  to,  the  financial 
history  and  condition  of  the  institution  and  the  convenience  and  needs  of  the  com- 

munity to  be  served.  Although  the  CRA  rating  of  an  institution  is  important  in  this 
process,  particularly  in  assessing  the  degree  to  which  the  institution  is  serving  the 
convenience  and  needs  of  the  community,  it  is  not  conclusive. 
We  urge  the  Subcommittee  to  allow  the  agencies  to  implement  the  new  rule  and 

to  evaluate  its  elTectiveness  in  reducing  regulatory  burden  before  instituting  further 
changes  to  the  CRA,  such  as  a  small  bank  exemption  and  a  safe  harbor.  The  new 
CRA  rule  should  be  given  an  opportunity  to  demonstrate  that  it  does  what  the  agen- 

cies intend — allow  banks,  large  and  small  alike,  to  focus  on  lending,  not  on  paper- 
work. If  we  have  an  effective  regulation,  there  will  be  more  confidence  in  the  CRA 

ratings  and  less  reason  for  protest. 
The  FDIC  has  some  concern  with  two  other  sections  of  S.650.  Sections  131  and 

231  of  the  bill  would  insert  similar  language  prohibiting  the  agencies  from  imposing 
recordkeeping  and/or  reporting  requirements  on  institutions  unless  the  require- 

ments would  lessen  regulatory  burden.  The  FDIC  is  concerned  that  such  a  provision 
could  be  interpreted  as  limiting  our  ability  to  have  access  to  loan  data  in  the  course 
of  an  examination.  Such  limitations  would  critically  impair  our  ability  to  conduct 
a  meaningful  examination.  We  recommend  clarifying  these  provisions  in  a  way  that 

ensures  that  the  agencies'  access  to  relevant  lending  data  during  the  examination 
process  is  not  called  into  question. 

Section  231  of  S.650  would. prohibit  agencies  from  requiring  institutions  to  collect 
and  report  loan  data  under  the  CRA.  Our  new  CRA  regulation  imposes  some  addi- 

tional data  collection  and  reporting  requirements  on  large  banks.  This  is  balanced, 
however,  by  the  usefulness  of  the  information  collected.  The  data,  which  will  be  col- 
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lected  on  small  business  and  small  farm  loans,  will  give  a  more  comprehensive  view 
of  how  the  reporting  institutions  are  meeting  the  credit  needs  of  their  communities. 

HMDA  data  alone  presents  an  incomplete  view  of  a  bank's  lending,  since  it  only focuses  on  mortgage  lending.  The  small  business  and  small  farm  loan  data  will  help 
to  complete  the  picture  of  how  an  institution  meets  the  credit  needs  of  its  commu- 

nity. This  will  benefit  many  institutions  that  are  not  given  fiill  credit  today  in  their 
CRA  ratings  for  the  entire  scope  of  their  lending  efforts.  To  limit  burden,  the  data 
collection  requirements  for  large  banks  are  streamlined,  and  do  not  require  loan-by- 
loan  reporting.  Instead,  information  will  be  collected  by  census  tract  and  will  be  re- 
gorted  in  the  aggregate  by  the  agencies,  not  by  the  banks.  Once  again,  we  urge  the 
ubcommittee  to  reconsider  the  aspects  of  S.  650  that  would  affect  efforts  to  imple- 

ment the  new  CRA  regulation.  The  final  regulation  is  greatly  improved  over  the  cur- 
rent regulation,  as  well  as  the  two  prior  CRA  proposals,  in  terms  of  the  level  of  bur- 

den on  financial  institutions.  The  FDIC  believes  everyone  will  benefit  from  full  im- 
plementation of  the  CRA  reforms. 

Truth-in-Savings 

The  Truth-in-Savings  Act  (TISA")  requires  institutions  to  provide  accurate  and 
uniform  disclosures  and  terms  of  advertising  to  enable  consumers  to  shop  compara- 

tively for  financial  savings  products.  While  TISA  provides  the  consumer  with  some 
valuable  information.  Regulation  DD  is  overly  complicated.  S.650  would  substan- 

tially streamline  TISA.  Institutions  would  only  be  required  to  disclose  the  method 
they  use  to  calculate  the  interest  rate. 

While  the  FDIC  supports  reducing  the  complexity  and  regulatory  burden  imposed 
by  TISA,  we  caution  the  Subcommittee  that  such  a  sweeping  amendment  would 
eliminate  some  of  the  initial  disclosures  that  provide  meaningful  assistance  to  bank 
customers  in  their  effort  to  comparison  shop  for  deposit  products.  For  example,  insti- 

tutions would  not  be  compelled  to  disclose  minimum  balance  reauirements,  service 
charges  or  penalties  for  early  withdrawal  of  funds.  While  it  would  seem  logical  for 
banks  to  disclose  this  information  to  their  customers  as  a  matter  of  good  business, 
it  was  the  lack  of  such  disclosures  that  in  large  part  prompted  the  enactment  of 
TISA.  We  reconunend  that  the  Subcommittee  consider  legislation  that  directs  the 
Federal  Reserve  Board  to  review  Regulation  DD  and  revise  those  specific  sections 
that  do  not  enhance  the  ability  of  consumers  to  make  informed  decisions  about  de- 

posit accounts  and  products. 

Streamlining  Government  Regulation 

Examinations.  Section  221  would  extend  the  maximum  permissible  examination 
cycle  for  certain  small  institutions  from  12  or  18  months  to  24  months.  We  believe 
extending  the  examination  cycle  in  this  manner  would  tend  to  establish  24  months 
as  the  norm  for  the  time  between  examinations,  which  we  believe  would  not  be  pru- 

dent. It  was  the  FDIC's  experience  in  the  mid-1980's,  that  examination  cycles  were 
stretched  out  for  smaller  institutions  on  the  theory  that  they  did  not  present  sys- 

temic risk  problems.  In  fact,  serious  problems  developed  in  the  interim  and  those 
problems  went  undetected  for  some  time.  In  some  cases,  they  ultimately  caused  sig- 

nificant losses  to  the  deposit  insurance  funds.  Although  we  are  in  a  relatively  stable 
period  at  the  moment,  it  also  has  been  our  experience  that  conditions  in  the  indus- 

try can  deteriorate  rather  quickly,  especially  in  the  highly  competitive  and  rapidly 
changing  environment  of  today.  Moreover,  the  regulators  are  most  effective  when 
the  examination  process  is  used  to  encourage  sound  banking  practices  and  strong 
management  and  to  observe  the  philosophy  and  practices  oi  management  and  the 
changes  that  occur  over  time  between  examinations.  We  believe  examinations  every 
2  years  may  not  be  frequent  enough  for  those  purposes. 

At  the  same  time,  we  are  mindful  of  the  neea  to  reduce  supervisory  regulatory 
burden,  especially  on  smaller,  well-capitalized  and  well-managed  institutions.  We 
believe  this  is  best  accomplished,  however,  by  streamlining  the  process,  increasing 
offsite  monitoring  to  reduce  onsite  examination  time,  and  staffing  the  examination 
with  no  more  examiners  than  needed  in  order  to  keep  to  the  necessary  minimum 
demands  on  the  resources  of  the  institution  and  its  management. 

It  is  true  that  bankers  are  concerned  about  the  burden  of  examinations.  The  FDIC 

recently  began  surveying  bankers  for  suggestions  on  ways  to  improve  the  quality 
and  effectiveness  of  safety  and  soundness  examinations.  The  effort,  which  is  ex- 

pected to  run  for  1  year,  is  aimed  at  detecting  and  changing  aspects  of  the  examina- 
tion process  that  are  ineffective  or  inefficient.  Over  the  next  year,  approximately 

3,500  FDIC-supervised  commercial  banks  and  savings  banks  are  expected  to  under- 
go safety  and  soundness  examinations.  At  the  end  of  these  examinations,  the  insti- 

tutions will  be  given  a  three-page  survey  that  asks  questions  about  the  appropriate- 
ness and  thoroughness  of  examination  procedures;  the  quality  and  professionalism 
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of  the  FDIC  team  that  conducted  the  review;  and  the  usefulness  of  the  written  and 
oral  reports  from  the  FDIC  regarding  examination  findings.  Respondents  will  have 
the  option  to  remain  anonymous  or  to  give  their  names  so  that  the  FDIC  can  seek 
follow-up  information  or  clarifications.  Participants  also  will  be  able  to  speak  with 
a  FDIC  senior  management  ofiicial  to  discuss  any  additional  problems  or  issues. 
We  also  are  asking  our  banks  if  they  prefer  having  safety  and  soundness  exami- 

nations conducted  concurrently  with  or  at  different  times  than  compliance  examina- 
tions. Concurrent  examinations  may  not  be  practical  for  all  institutions,  as  space 

constraints  and  personnel  resources  may  be  insufficient  to  facilitate  simultaneous 
examinations.  The  FDIC  recognizes  that  an  examination  can  be  disruptive  to  the 
normal  business  of  a  bank,  particularly  for  smaller  institutions  and  we  are  making 
an  effort  to  develop  examination  schedules  that  will  acconmiodate  the  preferences 
expressed  by  banks  with  respect  to  concurrent  or  separate  examinations  whenever 
practical. 

While  it  is  too  early  in  the  survey  process  to  provide  even  preliminary  results,  we 
expect  the  program  will  provide  a  valuable  source  of  information  on  how  the  FDIC 
can  minimize  the  regulatory  burden  on  banks  while,  at  the  same  time,  improving 
the  effectiveness  and  quality  of  our  safety  and  soundness  examination  program. 

As  a  result  of  these  efforts,  we  urge  the  Subcommittee  to  reconsider  the  need  and 
justification  for  extending  the  examination  cycle  beyond  18  months.  We  also  note 
parenthetically  that  many  States  follow  a  12-  or  18-month  examination  cycle  so  that 
FDIC  coordination  with  State  examinations  can  more  readily  be  maintained  if  an 
18-month  examination  cycle  is  retained. 
Modifications.  With  respect  to  section  204(c)  of  the  bill,  the  FDIC  supports  the 

elimination  of  prior  approval  for  the  establishment  of  a  domestic  branch  by  institu- 
tions that  operate  safely  and  soundly.  Today,  the  establishment  or  relocation  of  a 

branch  is  not  the  major  business  decision  it  once  was.  The  bank  regulatory  agencies 
have  other  sufiicient  enforcement  tools  to  stop  unsafe  or  unsound  expansion. 

In  1994,  the  FDIC  approved  over  1,200  applications  to  establish  or  relocate  a 
branch,  including  three  that  were  protested  on  CRA  grounds.  None  of  the  three 
were  denied.  Given  this  record,  there  is  simple  no  justification  on  either  safety  and 
soundness  or  community  service  grounds  for  continuing  to  require  institutions  to  en- 

dure the  costs  and  delays,  however  short,  that  are  associated  with  the  preparation 
and  processing  of  applications  for  prior  approval  to  establish  a  branch. 

In  addition,  we  suggest  that  the  scope  of  section  204(c)  be  broadened  to  include 
applications  to  relocate  a  branch  as  well  as  to  establish  a  branch.  As  a  corollary, 
we  suggest  that  institutions  only  be  required  to  give  the  FDIC  or  their  primary  Fed- 

eral regulator  a  simple  notice  of  the  location  oi  the  new  or  relocated  oranch.  It  is 
necessary  for  the  regulators  to  know  the  location  of  all  branches  in  order  to  schedule 
examinations  and  to  prepare  for  emergencies. 

The  FDIC  also  supports  section  207  of  the  bill,  which  would  exclude  automated 
teller  machines  and  remote  service  facilities  from  the  definition  of  "domestic 
branch."  Remote  service  facility  is  defined  as  an  automated  teller  machine,  cash  dis- 

pensing machine,  point-of-sale  terminal,  or  other  remote  electronic  facility  where  de- 
fiosits  are  received,  checks  paid  or  money  lent.  We  do  not  see  a  compelling  reason 
or  an  agency  to  approve  these  facilities  in  advance  or  even  to  have  prior  notice  of 
their  establishment.  It  is  time  for  the  statutes  to  catch-up  to  changed  technology. 
The  FDIC  approved  over  700  of  these  facilities  in  1994  and  volume  will  likely  pick 
up  in  the  future.  Eliminating  the  prior  approval  requirement  will  significantly  re- 

duce burden  for  the  industry  and  the  agency. 
Reporting  Requirement  and  Certain  Exemptions.  The  FDIC  supports  section  210 

of  the  bill,  whicn  would  revise  section  32  of  the  FDI  Act  to  eliminate  notice  require- 

ments in  certain  cases  involving  a  new  member  of  a  bank's  board  of  directors  or  sen- ior executive  officer.  The  FDIC  regards  the  existing  requirements  as  unnecessary 
impediments  to  the  routine  management  of  depository  institutions.  It  is  entirely  ap- 

propriate that,  as  revised,  the  prior  notice  requirement  is  confined  to  institutions 
that  are  either  undercapitalized  or  otherwise  in  a  troubled  condition. 

Section  212  of  the  proposal  would  liberalize  the  requirements  governing  insider 
lending.  We  support  the  creation  of  an  exemption  for  extensions  of  credit  available 
to  a  wide  group  of  employees.  Similarly,  we  support  eliminating  reporting  require- 

ments related  to  loans  that  executive  officers  receive  from  other  banks  that  exceed 

limits  available  at  their  own  bank,  as  well  as  the  reauirement  that  corporate  quar- 
terly reports  include  information  on  loans  to  officers.  We  would  go  further,  however, 

by  amending  section  22(g)  of  the  Federal  Reserve  Act  to  allow  home  equity  loans 
of  up  to  $100,000  and  loans  secured  by  readily  marketable  assets.  In  addition,  we 
suggest  amending  section  22(g)(4)  of  the  Federal  Reserve  Act,  which  requires  each 
agency  to  promulgate  separate  regulations  to  provide  for  additional  exceptions  to 

the  "other  loans"  category.  A  uniform  Federal  Reserve  regulation  would  suffice. 
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Finally,  we  fully  support  the  branch  closure  provisions  of  section  214  of  the  bill. 

These  provisions  substantially  mirror  the  Federal  regulators'  interagency  policy 
statement  on  branch  closings  and  would  reduce  regulatory  burden  by  eliminating 
the  need  to  give  prior  notice  of  decisions  to  close  remote  service  facilities,  same 
neighborhood  relocations,  and  certain  branches  acquired  through  mergers. 

Elimination  of  Appraisal  Subcommittee.  Section  213  of  the  bill  would  abolish  the 

Appraisal  Subcommittee  and  transfer  certain  of  its  functions  to  the  Federal  Finan- 
cial Institutions  Examination  Council.  We  fully  support  this  approach.  There  is  no 

justification  for  a  separate  semi -autonomous  Appraisal  Subcommittee.  We  suggest 
that  the  language  make  clear  that  the  Subcommittee  would  be  obligated  to  return 
funds  to  the  Treasury  only  after  it  has  wound-up  its  affairs  in  an  orderly  manner 
and  has  satisfied  its  obligations  and  commitments  to  creditors  and  others,  including 
the  current  grant  to  the  Appraisal  Foundation. 

Regulatory  Burden  Review.  The  FDIC  supports  section  223  of  the  bill,  which 
would  require  a  review  of  all  agency  regulations  no  less  frequently  than  eveiy  10 

years.  Such  a  review  is  entirely  appropriate.  Indeed,  it  will  be  the  FDIC's  policy  to 
review  regulations  as  oden  as  every  5  years  to  assure  that  they  continue  to  serve 
the  intended  purposes  effectively  and  efficiently  without  undue  burden  to  financial 
institutions.  We  hope  that  the  Subcommittee  would  clarify  the  intent  of  section 
223(e)  with  respect  to  the  role  of  the  Federal  Financial  Institutions  Examination 
Council  (FFEEC)  in  the  procedure  in  order  to  assure  that  the  process  of  regulatory 
review  is  not  unintentionally  encumbered  or  slowed.  The  FFEEC  can  serve  an  impor- 

tant function  by  providing  interagency  coordination  and  consistency  in  the  eflorts 
of  bank  regulators  to  reduce  regulatory  burden,  as  long  as  the  efficiency  of  its  in- 

volvement is  assured. 

The  FDIC  supports  section  235  of  S.  650,  which  would  repeal  call  report  require- 
ments for  small  business  and  small  farm  loans.  The  CRA  regulatory  reform  effort 

has  considered  those  reporting  requirements  extensively  and  has  required  reporting 
by  larger  institutions  for  CRA  purposes.  There  is  no  reason  to  maintain  duplicative 
reporting  requirements. 

Home  Mortgage  Disclosure  Act 

Section  236  of  S.  650  amends  the  Home  Mortgage  Disclosure  Act  ("HMDA")  by  in- 
creasing from  $10  million  to  $50  million  in  assets  the  size  of  institutions  that  are 

exempt  from  reporting.  This  section  also  provides  the  Federal  Reserve  Board  with 
the  authority  to  exempt  institutions  if  it  determines  that  the  compliance  burden  out- 

weighs the  usefulness  of  the  data  required  to  be  disclosed. 
T^e  FDIC  supports  this  provision,  as  it  would  substantially  reduce  regulatory  bur- 

den on  small  banks,  without  significantly  reducing  the  level  of  data  reported  on  resi- 
dential lending.  Currently,  3,187  FDIC-supervised  banks  are  required  to  report 

under  HMDA.  Raising  the  reporting  threshold  to  $50  million  would  exempt  33  per- 
cent of  these  reporters,  but  would  result  in  a  total  reduction  in  the  level  of  aata 

reported  by  FDIC-supervised  institutions  by  only  6  percent.  The  resulting  cost  sav- 
ings to  smaller  individual  institutions,  however,  would  be  material. 

We  also  support  section  236(b)  of  the  bill  that  relieves  the  burden  associated  with 
having  HMDA  data  available  at  each  branch  location.  The  public  will  still  have  the 
ability  to  access  the  data.  Institutions  would  be  required  to  provide  notice  at  their 

branch  locations  that  the  information  is  available  for  review  at  the  institution's 
home  ofiice,  or  the  data  will  be  provided  directly  to  members  of  the  public  request- 

ing it  either  in  paper  or  electronic  format  no  later  than  15  days  after  receipt  of  a 
written  request. 

FDIC  Board  Composition 

Section  243  of  the  bill  would  add  a  State  bank  commissioner  to  the  FDIC  board. 
We  support  the  concept  of  assuring  State  bank  regulatory  experience  on  the  FDIC 
board.  We  do  not  support  a  six-member  board  for  the  FDIC  where  half  of  the  board 
members  would  have  primary  responsibilities  that  do  not  involve  the  FDIC.  It  is  our 

view  that  the  FDIC's  independence  as  guardian  of  the  insurance  funds  can  be  as- 
sured more  effectively  if  a  clear  majority  of  its  board  members  have  primary  alle- 
giance to,  and  responsibility  for,  the  FDIC.  This  statement  is  not  meant  in  any  way 

to  derogate  from  the  strong  sense  of  commitment  that  the  Comptroller  of  the  Cur- 
rency and  the  Director  of  the  Office  of  Thrift  Supervision  bring  to  their  service  on 

the  FDIC  board.  It  is  instead  meant  to  recognize  that  where  a  board  member  has 
substantial  responsibilities  for  directing  another  agency,  the  FDIC  by  definition  can- 

not have  the  director's  primary  attention.  The  FDIC  is  too  important  an  agency  and 
its  responsibilities  too  significant  for  half  of  its  board  members  to  be  so  distracted. 
For  that  reason  we  urge  that  consideration  be  given  to  keeping  the  FDIC  board  at 
five  persons,  while  designating  that  one  of  the  seats  be  held  by  an  individual  with 
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State  bank  regulatory  experience.  This  would  allow  the  board  member  to  commit 
full-time  to  FDIC  matters,  which  would  not  be  possible  if  the  board  member  were 
required  to  manage  a  State  banking  department  at  the  same  time,  while  still  assur- 

ing State  regulatory  expertise  on  the  FDIC  board. 
We  believe  that  having  such  State  bank  supervisory  experience  on  the  FDIC 

board  would  complement  our  continuing  strong  efforts  to  coordinate  supervisory  ac- 
tivities with  State  banking  departments.  This  effort  has  been  a  central  theme  of  the 

FDIC's  functions  and  activities  for  61  years,  and  a  particular  interest  of  mine  as FDIC  Chairman. 

Regulatory  Impact  on  Cost  of  Crrdit  and  Credit  Availability 

We  support  the  thrust  of  section  301  that  removes  the  requirement  that  auditors 

of  banks  attest  to  the  institution's  compliance  with  designated  laws  and  regulations 
and  allows  an  exemption  for  minority  membership  on  an  institution's  audit  commit- 

tee of  insiders.  However,  we  suggest  that  the  provision  calling  for  individual  regu- 
lators to  issue  regulations  on  this  exemption  is  unnecessarily  Durdensome  and  con- 

fusing, given  the  FDIC's  current  role  in  issuing  audit  regulations  for  all  FDIC-in- sured  institutions,  after  consultation  with  the  other  agencies. 

Self-Testing 

The  goal  of  fair  lending  laws  is  to  ensure  that  the  free  flow  of  credit  is  not  im- 
paired by  market  distortions  created  by  illegal  discrimination  on  repugnant  grounds, 

such  as  race,  national  origin,  sex  or  age.  The  best  way  to  ensure  that  this  goal  is 
met  is  by  enlisting  the  help  of  all  financial  institutions  in  identifying  and  correcting 
illegal  discriminatory  behavior.  Hence,  the  FDIC  strongly  supports  the  use  of  self- 
testing  by  financial  institutions  as  the  most  comprehensive  approach  to  assuring 
compliance  with  fair  lending  laws  and  to  effecting  corrective  action  that  resolves  any 
problems.  This  view  is  refiected  in  the  recent  decision  of  the  Federal  Reserve  Board 
to  propose  amendments  to  Regulation  B  to  permit  financial  institutions  to  request 
race,  color,  gender,  religion  and  national  origin  from  all  applicants.  We  are  pleased 
to  see  that  this  view  is  shared  by  the  Subcommittee  and  reflected  in  S.650.  We  offer 
the  following  comments  for  consideration. 

First,  section  302  provides  institutions  with  certain  protections  to  encourage  their 
use  of  self-testing.  To  further  encourage  self-testing,  tne  Subcommittee  should  con- 

sider expanding  this  provision  to  include  language  that  would  shelter  an  institu- 
tion's self-testing  results  from  discovery  in  the  context  of  civil  litigation.  However, 

under  the  normal  rules  of  discovery,  if  an  institution  elects  to  use  the  results  of  its 
self-testing  in  its  defense,  this  protection  would  be  waived.  Second,  section  302  of 
S.650  pronibits  the  regulators  from  reviewing  the  self-testing  report.  We  believe 
that  institutions  should  have  the  option  of  snaring  self-testing  results  with  their 
regulators.  We  recommend,  therefore,  that  the  language  be  changed  to  allow  regu- 

lators to  review  self-testing  reports  if  the  institution  voluntarily  provides  the  infor- 
mation to  the  agency. 

Finally,  we  believe  that  the  terms  "test  or  review"  are  too  broad  to  describe  the 
type  of  information  to  which  the  agencies  may  not  have  access.  We  believe  that  such 
terms  could  be  interpreted  broadly  to  prevent  the  agencies  from  having  access  to 
the  kind  of  internal  review  and  audit  materials  necessary  to  conduct  a  normal  com- 

pliance examination.  Hence,  we  would  suggest  clarifying  the  language  to  avoid  such 
consequences. 

Due  Process  Protections 

Section  311  of  the  bill  would  affect  the  FDIC  in  administrative  proceedings  when 
it  is  acting  in  its  regulatory  capacity,  when  it  is  acting  as  conservator  or  receiver, 
or  in  its  corporate  capacity  as  an  assignee  of  assets  of  a  receiver  of  a  failed  insured 
depository  institution.  The  bill  would  apply  a  more  stringent  standard  than  cur- 

rently applies  to  the  FDIC  when  it  seeks  to  obtain  pre-judgment  attachment  of  as- 
sets or  other  injunctive  relief.  Section  311  of  the  bill  would  require  the  FDIC  to 

show  immediate  or  irreparable  injury  as  a  condition  for  obtaining  such  relief. 
We  oppose  this  provision  to  the  extent  it  would  affect  our  roles  as  conservator, 

receiver,  and  corporate  liquidator  of  a  failed  financial  institution  under  section 
ll(d)(19)  of  the  tDI  Act.  The  authority  to  seek  temporary  injunctive  relief  in  the 
form  of  asset  freezes  without  having  to  show  irreparaole  and  immediate  loss  allows 
the  FDIC,  in  appropriate  cases,  to  move  quickly  to  prevent  fraudulent  conveyances 
or  concealment  of  assets.  The  statutory  power  provided  under  section  ll(dX19)  is 
consistent  with  similar  statutory  injunctive  provisions  where  Congress  deems  a  type 
of  action  to  merit  relief  from  this  common  law  requirement. 

There  are  times,  such  as  soon  after  a  failure,  when  we  urgently  require  an  injunc- 
tion to  prevent  dissipation  of  assets.  On  such  occasions,  we  might  not  yet  have  suffi- 
cient information  to  satisfy  the  irreparable  and  immediate  injury  standard,  and  in 
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some  cases  It  can  be  difricult  to  establish  irreparable  harm  when  money  damages 
tLfF^ff)^  r"*;  T™^  °^^^'  ""i^"^  ̂ '^^'  ̂ ^  «^  '««"«•  Congress  wanted  sp^ial status  to  be  applied  to  cases  mvolving  money  damages  when  deposit  insurar.ce funds  were  at  nsk  Without  that  authority,  the  FDIC  may  be  powerkss  to  prevent dissipation  of  assets.  A  consequence  could  be  that  losses  to  the  deposit  insurance 
funds  from  bank  failures  would  increase.  iii»uiciiii.e 

Further,  the  law  as  it  stands  does  not  deprive  borrowers  or  other  defendants  such 
as  director  and  office^  of  failed  institutions,  of  due  pmcess  prSSctions  UndeVTS^ tions  8  and  11  of  the  FDI  Act,  the  FDIC  must  still  establish  in  court  that  an  ass^t freeze  IS  in  the  pubhc  interest,  that  the  FDIC  has  a  substantial  likelihood  of  win- 

tent^  alh^'t^^iipnr^^  inconvenience  to  the  defendant  is  outweighed  by  the  po- tential harm  to  the  FDIC  as  receiver  or  in  another  capacity.  Moreover,  the  law  in 
liLoTu"  f  "^  ̂ff  ̂  ̂'^'^'^  '"'P^'^*'  because  it  is  temporary  and  does  not  deter- mine ultimate  entitlement.  Assets  are  placed  under  court  supervision,  and  defend- 
f^l«T/  i  °^^if*'"  "^""^y  ■°''  '^^^^  expenses,  or  sell  the  assets  for  adequate  con- sideration alter  obtaining  pnor  court  approval.  Present  law  is  intended  to  prevent 
thP  FmrT^,,'^^"'^  fraudulent  or  abusive  transfers  or  dissipation  of  assets  until the  I.  DIG  s  suit  for  collection  can  be  heard  by  a  court  on  the  merits.  Thus,  the  due process  rights  are  fully  protected. 

The  FDIC's  Specific  Burden  Reduction  Efforts  to  Date 

tio'is  InTri  ̂ ^"■"^""ViTTA^t^'Z  ̂ V^^""  ̂ ^"^  disproportionately  on  small  institu- tions In  recent  years,  theTDIC  has  become  sensitive  to  the  issue  of  regulatory  bur- den because  State  nonmember  banks  are  typically  small-half  have  25  or  fewer  em- 
ployees, a  third,  13  or  fewer.  We  are  continuing  to  review  our  regulations,  policies and  procedures  and  seek  to  simplify  or  eliminate  them  where  appropriate.  iV  doing 

so  we  have  a  so  recognized  that  the  banks  with  the  best  examination  ratings  need a  lighter  regulatory  hand  than  those  that  give  us  concern.  I  will  highlight  previous and  ongoing  efforts  of  the  FDIC  to  identify  and  change  areas  wherf  burden  can  bl 
reduced  without  impairing  regulation  for  safety  and  soundness  purposes  or  nec- 

essary consumer  protections.  ^   iH"»<=»  "I    nee 
Safety  and  Soundness  Examinations 

tiol^n^S-^^  ̂ fu  ̂""^u  ̂   "V"/'"*? e  the  burden  of  its  safety  and  soundness  examina- tion program  through  careful  allocation  of  resources,  a  simpler  and  better  focused examination  report  format  and  an  increased  emphasis  on  coordination  with  other 
l-ederai  and  State  bank  supervisors.  For  example,  as  permitted  by  statute,  well-cap- ita ized  insured  depository  institutions  below  $250  million  in  total  assets  are  subject to  less  frequent  examinations— if  they  are  rated  1  under  the  CAMEL  rating  system 
as  are  well-capitabzed  CAMEL  1-  and  2-  rated  institutions  with  total  assets  of  $100 million  or  less  To  promote  better  consistency  among  examinations,  the  FDIC  has adopted  a  Umform  Report  of  Examination  form  with  the  other  Federal  banking agencies.  ° 

To  minimize  the  burden  of  duplicative  and  overiapping  examinations,  the  FDIC coordinates  Its  safety  and  soundness  examinations  with  State  banking  authorities and  m  most  cases  alternates  responsibility  for  examinations  of  CAMEL  1-  and  2- 
rated  institutions  with  State  authorities.  We  also  coordinate  safety  and  soundness examinations  of  subsidiary  banks  of  large  multibank  holding  companies  with  other 
l-ederal  and  State  bank  supervisors  to  eliminate  overiap.  We  have  also  worked  with the  federal  Reserve  Board  and  with  State  regulators  to  develop  a  coordinated  and unihed  supervisory  program  for  U.S.  operations  of  foreign  banking  organizations. In  addition,  the  FDIC  and  other  Federal  regulators  recently  reached  an  agree- ment with  the  National  Association  of  Securities  Dealers  to  coordinate  the  examina- 

tion of  broker-dealers  affiliated  with  insured  depository  institutions  operating  on 
bank  premises.  

*^  ° 
Compliance  Examinations 

The  FDIC  has  also  undertaken  initiatives  in  the  consumer  compliance  area  to minimize  and  reduce  the  burden  on  banks.  With  the  creation  of  a  new  Division  of 
Compliance  and  Consumer  Affairs  in  1994,  the  FDIC  began  a  comprehensive  review 01  its  compliance  examination  activities  to  identify  specific  areas  for  modification 
10  reduce  the  time  and  burden  associated  with  onsite  compliance  examinations  we 
are  streamhmng  the  process  by  providing  examiners  with  better  analytical  tools  and computer  software.  For  example,  to  reduce  the  time  examiners  spend  onsite  in banks  conducting  compliance  examinations,  the  FDIC  is  expanding  and  enhancing its  oHsite  pre-examination  analysis.  The  use  of  specialized  data  integration  software will  enable  examiners  to  perform  a  substantial  amount  of  loan  portfolio  analysis  at the  field  office,  instead  of  in  the  bank. 
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In  conjunction  with  our  efTorts  to  streamline  the  compliance  examination  function 
we  will  De  surveying  a  cross-section  of  banks  over  the  next  month  to  solicit  their 
views  about  how  that  process  may  be  improved.  The  responses  we  receive  will  be 
compared  with  a  survey  conducted,  again  in  12  months  to  enable  us  to  measure  the 
success  of  the  modifications  we  are  implementing  in  the  compliance  examination 
process. 

To  ensure  a  consistent  application  of  the  new  CRA  examination  criteria,  the  agen- 
cies will  be  working  together  through  the  FFIEC  to  develop  standardized  procedures 

and  to  coordinate  examiner  training.  Through  this  joint  effort,  we  can  ensure  a  well- 
executed  implementation  of  the  new  regulation. 

Regulation  Review  and  Streamlining 

As  mentioned  earlier,  in  accordance  with  section  303  of  the  Riegle  Community  De- 
velopment and  Regulatory  Improvement  Act  of  1994,  the  FDIC  is  undertaking  a 

comprehensive  review  of  its  regulations  and  policy  statements  to  streamline,  elimi- 
nate or  modify  them  where  possible.  The  purpose  of  the  review  is  to  improve  effi- 

ciency and  reduce  unnecessary  costs,  as  well  as  to  eliminate  inconsistencies,  and  du- 
plicative requirements.  We  have  develop)ed  a  schedule  for  an  orderly  review  of  the 

various  regulations  and  policy  statements  and  have  targeted  several  for  early  atten- 
tion. Where  appropriate,  we  are  working  on  an  interagency  basis  to  review  com- 

parable regulations  and  policies  at  all  the  agencies  on  a  uniform  basis.  In  this  re- 
gard, we  claim  an  early  success  in  the  new  CRA  regulation. 

As  I  noted  at  the  outset,  through  a  broad  range  of  other  previous  initiatives  that 
parallel  the  goals  of  section  303,  the  FDIC  has  sought  to  change  or  modify  existing 

regulations  to  reduce  the  regulatory  burden  on  banks  while  improving  the  regula- 
tion of  safety  and  soundness.  The  breath  and  scope  of  efforts  is  illustrated  by  the 

following  examples  of  recent  actions  taken  to  reauce  burdensome  supervisory  re- 
quirements: 

•  The  FDIC  has  implemented  pursuant  to  statute  a  prompt  corrective  action  regi- 
men under  which  well-capitalized  and  well-managea  institutions  are  freed  of  pro- 

hibitions and  restrictions  otherwise  applicable  to  under-capitalized  institutions. 
•  Institutions  with  a  CAMEL  rating  of  1  or  2,  and  that  exceed  $5  billion  in  total 

assets,  are  eligible  for  the  holding  company  exception  when  complying  with  the 

FDIC's  rules  and  regulations  regarding  annual  audits.  These  institutions  may 
now  use  the  holding  company's  audit  committee  and  submit  holding  company  re- 

ports in  order  to  satisfy  tne  FDIC's  requirements.  Thus,  such  an  institution  is  no longer  required  to  have  its  own  separate  audit  committee  and  need  not  file  annual 
reports  prepared  at  the  institution  level  as  previously  had  been  required. 

•  The  FDiC  adopted  a  final  rule  clarifying  regulatory  capital  treatment  for  net  un- 

realized holding  gains  and  losses  on  "available-for-sale"  securities.  Including  unre- 
alized gains  and  losses  in  regulatory  capital  could  cause  bank  capital  levels  to  be 

unnecessarily  volatile,  without  appreciable  benefit  to  the  safety  and  soundness  of 

the  banking  system.  The  FDIC's  rule  excludes  most  of  these  unrealized  gains  and 
losses  from  Tier  1  capital,  thereby  minimizing  the  possibility  that  temporary  fluc- 

tuations in  market  interest  rates  could  cause  an  institution  to  fall  below  its  mini- 
mum capita]  requirements. 

•  The  FDIC  has  acted  to  waive,  under  certain  conditions,  burdensome  disclosure  re- 

quirements related  to  a  bank's  commission  on  securities  transactions  for  bank  cus- 
tomers. This  waiver  eliminates  a  disparity  in  the  rules  for  State  nonmember 

banks  in  relation  to  other  banks,  which  are  not  required  to  provide  the  disclo- 
sures. In  addition,  it  alleviates  the  problem  many  banks  faced  in  determining  the 

amount  of  their  fee  in  advance  or  immediately  after  a  trade.  The  FDIC's  new 
waiver  authority  conforms  to  authority  the  Federal  Reserve  Board  and  Comptrol- 

ler of  the  Currency  already  have. 
•  Statutes  requiring  regulations  on  real  estate  lending,  safety  and  soundness  stand- 

ards and  external  audits  and  attestations  have  been  implemented  with  simple, 
short  regulations  and  supplemented  with  less  draconian  supervisory  guidelines. 

•  The  FDiC  recently  withdrew  a  proposed  rule  on  contracts  that  may  be  adverse 

to  a  bank's  interests.  We  determined  that  potential  abuses  can  be  handled 
through  normal  supervision  and  existing  authority  and  that  it  is  therefore  not 
necessary  to  implement  additional  regulations  pursuant  to  section  30  of  FDI  Act. 

•  Banks  rated  satisfactory  or  better  for  CRA  purposes  have  a  streamlined  and  expe- 
dited application  process  when  establishing  or  relocating  an  automated  teller  ma- 
chine instead  of  filing  a  formal  application  and  awaiting  approval. 

•  The  FDIC  adopted  a  final  rule  reducing  the  amount  of  risk-based  capital  that 
FDIC-supervised  banks  must  maintain  for  low-level  recourse  transactions.  For 
risk-based  capital  purposes,  when  assets  are  transferred  with  recourse,  capital 
normally  must  be  held  against  the  full  outstanding  amount  of  the  transferred  as- 
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sets  regardless  of  the  level  of  recourse  retained  by  the  transferor.  The  final  rule 
relieves  banks  of  this  excessive  regulatory  capital  burden  by  limiting  the  amount 
of  risk -based  capital  required  to  be  held  in  low  level  recourse  transactions  to  the 
maximum  amount  of  loss  possible  under  the  recourse  agreement. 

•  In  1992  the  FDIC,  under  the  auspices  of  the  FFIEC,  adopted  a  uniform  policy  con- 
cerning the  frequency  and  timing  of  changes  to  the  Report  of  Condition  and  In- 

come (call  reports)  and  similar  reports  filed  by  other  depository  institutions. 
Changes  in  regulatory  reporting  requirements  impose  a  burden  on  institutions  be- 

cause they  must  make  modifications  to  their  recordkeeping  and  reporting  system 
to  accommodate  the  reporting  changes.  Limiting  the  frequency  of  changes  and 
providing  lead  time  between  the  announcement  of  the  change  and  its  effective 
date  reduce  regulatory  burden.  Under  the  interagency  policy,  changes  in  regu- 

latory reporting  requirements  are  to  be  announced  prior  to  the  start  of  the  cal- 
endar year  in  whicn  the  revisions  will  take  effect,  thereby  giving  institutions  at 

least  90  days  advance  notice. 

•  The  FDIC  Board  adopted  a  formal  appeals  process  on  March  21,  1995,  that  pro- 
vides FDIC-supervised  institutions  witn  an  avenue  to  appeal  material  supervisory 

determinations  including  CAMEL,  compliance  and  CRA  ratings,  the  adequacy  of 
loan  loss  reserve  provisions  and  cited  violations  of  law  or  regulation. 

•  The  FDIC  has  adopted  a  new  approach  for  collecting  deposit  insurance  premiums. 
Effective  April  1,  1995,  for  the  semiannual  assessment  period  beginning  July  1, 
1995,  the  assessment  amount  will  be  calculated  by  the  FDIC  rather  than  by  each 
institution.  This  will  improve  the  accuracy  of  the  computations  and  relieve  institu- 

tions of  the  burden  of  performing  the  calculations.  Furthermore,  assessments  will 
be  collected  via  direct  debits  initiated  by  the  FDIC  through  automated  clearing 
house  processes  which  reduces  paperwork  for  insured  institutions. 

Our  efTorts  to  identify  areas  for  regulatory  relief  are  ongoing  and  we  continue  to 
seek  out  opportunities  to  make  further  inroads  into  burden  reduction. 

Additional  Regulatory  Relief  Measures 

Appendix  B  provides  a  description  of  additional  statutory  changes  that  we  believe 

would  help  to  reduce  regulatory  burden.  Our  proposed  amendments  add  to  the  ef- 
forts of  the  Subcommittee  to  reduce  burden  witnout  compromising  safety  and  sound- 
ness. For  example,  we  recommend  repealing  section  39  of  the  FE)I  Act  that  requires 

Federal  banking  agencies  to  prescribe  operational  and  managerial  standards  for  all 
insured  depository  institutions.  The  standards  required  by  section  39  are  widely 
viewed  as  unnecessary  micromanagement  of  financial  institutions. 

Another  recommendation,  that  is  mentioned  earlier  in  the  testimony,  is  to  amend 

section  22(g)  of  the  Federal  Reserve  Act  to  expand  the  statutory  exceptions  to  the 
restrictions  on  loans  to  executive  officers  to  include  home  equity  lines  of  credit.  This 
amendment  would  provide  Hexibility  in  lending  to  executive  officers  without  com- 

promising safety  and  soundness. 
We  have  provided  language  on  these  and  additional  suggestions  for  reducing  bur- 

den in  seven  other  areas  to  the  Subcommittee  staff  and  would  be  pleased  to  assist 
them  further  in  regulatory  and  legislative  relief  efforts. 

Conclusion 

Let  me  again  State  that  we  are  encouraged  that  Congress  is  committed  to  reduc- 
ing regulatory  burden.  The  FDIC  too  is  engaged  in  an  intensive  effort  to  identify 

regulations  and  policies  that  may  be  modified,  streamlined  or  eliminated,  without 
compromising  safety  and  soundness  or  essential  consumer  protections.  We  are 
pleased  that  Congress  is  engaged  in  efforts  to  identify  statutory  requirements  that 
also  add  to  the  level  of  burden  without  compensating  benefits. 

We  encourage  Congress  to  continue  review  the  many  laws  and  resulting  regula- 
tions that  institutions  find  most  burdensome.  This  review  should  be  subject  to  the 

criteria  I  referred  to  at  the  outset  of  my  testimony:  (1)  whether  the  laws  are  nec- 
essary to  ensure  a  safe  and  sound  banking  system,  (2)  whether  the  laws  enhance 

the  functioning  of  the  marketplace,  and  (3)  whether  the  laws  can  be  justified  on 
strong  public  policy  grounds  related  to  consumer  protection.  Against  these  criteria, 
the  laws  should  be  reviewed  with  respect  to  their  underlying  premises  and  whether 
they  achieve  their  purposes.  In  addition,  the  costs  and  any  side-effects  should  be  ex- 

amined to  determine  whether  there  are  simpler,  less-costly  and  more  straight- 
forward means  of  achieving  those  ends. 

The  regulatory  burden  on  the  banking  industry  grew  incrementally  over  a  number 
of  decades — rule  by  rule,  requirement  by  requirement,  report  by  report.  The  time 
has  come  to  search  through  the  baggage  to  determine  what  is  realW  necessary  to 
carry  forward.  We  welcome  the  opportunity  to  work  with  you  Mr.  Chairman,  this 
Subcommittee,  and  the  Congress  in  this  important  effort. 



107 

APPENDIX  A 

Costs  of  Selected  Regulatory  and  Legislative  Requirements: 
An  Informal  Survey 

In  conjunction  with  current  efforts  to  reevaluate  the  beneflts  and  costs  of  various  legislative  and 

regulatory  requirements  for  the  banking  industry,  the  FDIC  conducted  an  informal,  voluntary  survey 

of  a  small  group  of  banks  it  supervises.  (A  copy  of  the  questionnaire  is  attached.)  Each  institution 

was  asked  to  estimate  its  total  cost  —  both  direct  and  indirect  —  of  compliance  with  the  requirements 
contamed  m  the  survey.  A  cross  section  of  institutions  was  chosen  with  regard  to  size  and  location. 

Sixty-one  banks  participated,  representing  every  region  of  the  country.  The  smallest  participant  had 

assets  of  only  $4.6  million  at  year-end  1994;  the  largest  had  $9.2  billion  of  total  assets.  Random 
sampling  could  not  be  used  with  only  61  banks,  so  the  results  are  representative  of  only  the 
institutions  selected,  but  not  the  banking  industry  generally. 

This  study  differed  from  others  that  have  been  conducted  in  recent  years.  For  reasons  of  time  and 

burden  on  the  institutions  surveyed  the  FDIC  focused  only  on  specific  provisions  for  regulatory  relief 

generally  supported  by  the  FDIC  rather  than  on  overall  regulatory  cost  or  broad  categories  of 

regulation  or  legislation.  Respondents  were  asked  only  to  report  costs  associated  with  specific 

requirements  that  would  not  otherwise  be  incurred. 

Recurring  Regulatory  Costs 

The  annual  cost  estimates  for  the  recurring  legislative  and  regulatory  requirements  included  in  the 

survey  are  presented  in  Table  I .  The  reported  costs  of  compUance  for  each  question  varied 

considerably  among  institutions;  therefore,  median  values  (the  midpoint  of  estimates  received)  are 
used  to  descnbe  the  results.  This  measure  was  chosen  because  it  is  not  affected  by  extremes  in 
either  direction. 

Tabic  1 

FDIC  REGLXATORY  BURDEN  SURVEY 

Estimated  Recurring  Costs  Incurred  by  a  Single  Bank:  Selected  Initiatives 

LegisUitive  Initiatives 

Truth  in  Lending  Act  beyond  basic  interest  rate  information 
Truth  in  Savings  Act  beyond  basic  interest  rate  infonnalion 
Savings  from  consolidation  of  RESPA/TIL  disclosuie  requirements 

Right-of-Rescission  provision  of  Tnith  in  Lending  Act 

Accountant  attestations  on  internal  controls  &  regulatory  compliance 

Pass-through  insurance  disclosures  to  employee  benefit  plan  depositors 
Federal  Reserve  Act  reporting  of  loans  to  executive  officers 
Federal  Deposit  Insurance  Act  reporting  of  bank  stock  collateral 

Small  business  and  agricultural  credits  reporting 
HMDA  limit  raised  to  $50  million  (for  applicable  institutions  only) 

Total  Recurring  Regulatory  Costs 

Median 
Annual 

for  Reporting 

Institutions 

Cost  as  Percent 
of  Net  Income 

(Median  for 
Reporting 

Institutions) 

$10,000 1.03% 

5.400 0.67 

5.000 0.38 

2,500 
0.20 

3.000 0.28 

1,250 
0.08 

550 
0.04 

250 0.01 

500 0.05 

3.000 

1.46 

$42J94 3.35% 
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Consumer  and  Supervisory  Issues.  Several  questions  dealt  with  various  aspects  of  consumer 

protection  requirements.  For  instance,  respondents  indicated  that  the  median  cost  of  providing 
customers  with  Truth  in  Lending  information  over  and  above  disclosure  of  the  basic,  annual 

percentage  rate  was  $10,000  per  annum.  The  comparable  figure  for  Truth  in  Savings  was  $5,400. 

Lower  estimated  costs  were  reported  for  the  overlapping  information  requirements  \n  RESPA  and 

Truth  in  Lending  and  for  the  cost  of  nght  of  rescission  under  Truth  m  Lending.  To  put  these  dollar 

figures  in  perspective,  in  no  case  did  the  reported  cost  of  any  specific  regulation  exceed  1 . 1  percent 
of  net  income  in  1994  for  the  relevant  institutions. 

Other  questions  focused  on  supervisory  issues.  For  instance,  the  median  cost  of  obtaining  an 

outside  auditor  to  attest  to  an  institution's  assertions  regarding  its  compliance  with  intemal  controls, 
regulations,  and  legal  requirements  was  reported  to  be  $3,000.  No  other  question  regarding 
supervisory  issues  yielded  median  cost  estimates  that  exceeded  $  1 ,250. 

Reporting  Burden.  With  respect  to  reporting  burden,  the  cost  of  providing  data  on  small  loans 

to  business  ant'  agriculture  was  less  than  $500  for  half  of  the  respondents.  On  a  per  loan  reponed 
basis,  the  median  cost  was  $1 .70.  A  proposal  has  been  offered  to  increase  the  cutoff  for  the  Home 

Mortgage  Disclosure  Act  (HMDA)  reporting  exemption  from  an  asset  level  of  $10  million  to  $50 

million.  Banks  in  the  $10  million  to  $50  million  range  estimated  that  the  median  cost  of  collecting, 

reporting,  and  making  public  HMDA  data  was  $3,000  per  year  (just  under  1 .5  percent  of  net  income). 

The  responses  regarding  HMDA  costs  are  presented  in  Table  2.  The  median  cost  per  application 
received  was  $119. 

Table  2 
FDIC  REGULATORY  BURDEN  SURVEY 

HMDA  Costs  For  Selected  Size  Categories 

Cost  as  Percent 
Median  Annual               of  Net  Income  Special  Measures 

Institution  Size                       Dollar  Cost  for          (Median  for  Reporting  (Median  for  Reporting 
(Assets)                         Reporting  Institutions             Institutions)  Institutions) 

$10  to  $25  million 

$10  to  $50  million 

Greater  than  $50  million 
(Institutions  not  affected  by 

current  proposals) 

$2,300 

3,000 

22,000 
0.25 

$97.31  /Application 

$118.80 /Application 

$  17.52/ Application 

Total  Recurring  Costs.  For  all  recurring  requirements  included  in  the  survey,  the  median  annual 

cost  of  compliance  was  reported  to  be  approximately  $40,000  per  institution  (3.35  percent  of  net 

income).  If  those  requirements  had  not  been  in  place,  the  responses  suggest  that  half  the  institutions 

would  have  seen  a  pre-tax  increase  in  their  return  on  assets  of  more  than  5  basis  points. 

Differences  by  Size  of  Institution 

The  FDIC  survey  confirmed  the  findings  of  other  studies  which  have  shown  that  small  institutions 

generally  bear  a  higher  proportional  regulatory  burden  than  large  ones.  Smaller  institutions  reported 

that  a  clearly  higher  proportion  of  their  budgets  is  devoted  to  meeting  the  recurring  requirements 
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FDIC  REGULATORY  BURDEN  SURVEY 

Median  Recurring  Costs  for  Reporting  Institutions:  Selected  Initiatives 
Cost/Net  Income  (Percent) 

t2SMiHjon-      $50Miirion-    $250MHIion-  Greater  Than 
S50  Million       S2S0  Million        $1  Billion  $1  Billion 

Asset  Size 

addressed  in  the  survey  Specifically,  the  proportion  of  net  income  devoted  to  these  items  ranged 

from  over  16  percent  at  the  smaller  institutions  to  just  over  one  percent  at  the  largest.  As  may  be 

seen  in  Table  2,  the  cost  to  comply  with  HMDA  requvements  was  proportionally  higher  for  small 

institutions  than  for  larger  ones. 

The  Cost  of  Various  Applications/Notifications 

Respondents  also  were  asked  to  estimate  the  cost  of  various  applications  and  notifications  that 

they  periodically  submit  to  the  FDIC  (see  Table  3).  The  estimates  for  these  items  ranged  from  a 

median  cost  of  S500  for  a  notification  of  a  change  in  senior  management  to  $20,000  for  reporting 

Table  3 

FDIC  REGULATORY  BURDEN  SURVEY 

Estimated  Costs:  Selected  Applications/Notifications 

Legislative  Initiatives 

Niunberof 
Institutions 

Responding  to 

Question 

Median 
Annual 

Dollar  Cost 
for  Reporting 
Institaitioas 

Cost  as 
Percent  of 
Net  Income 

(Median  for 
Reporting 

Institutions) 

Establishment  or  relocation  of  a  branch 

40 

$5,000 
0.15% 

Change  in  senior  executive  officer  or 
Board  of  Directors 39 

500 

004 Exercise  of  trust  powers 

14 
1,000 0.02 

"Phantom"  merger  or  corporate 
reorganization 

15 

20,000 0.23 

FDIC  permission  to  conduct  activities  noi 
allowed  national  banks 13 2,500 0.07 
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major  corporate  reorganizations.  These  estimates  were  based  on  a  subset  of  the  institutions  queried, 

as  not  all  participants  jiad  experience  in  all  types  of  actions. 

Overall  Costs 

Because  the  survey  was  informal  and  voluntary,  it  could  not  employ  a  statistically-representative 

sample  of  institutions.  Thus,  it  is  not  possible  to  provide  statistically-based  industry-wide  estimates 
of  the  potential  cost  savings  from  the  elimination  of  the  requirements  in  question.  However,  to 

approximate  the  larger  scale  of  savings  for  all  FDIC-supervised  institutions,  the  figures  from  the 

participating  banks  were  generalized  to  all  such  institutions.  (All  FDIC-supervised  institutions  to 
which  that  requirement  was  applicable  were  assigned  the  same  proportional  costs  as  those  responding 

to  the  survey.)  For  applications  and  notifications,  the  overall  cost  was  obtained  by  multiplying  the 

actual  number  of  filings  with  the  FDIC  in  1994,  times  the  estimated  per  unit  cost.  Because  of  the 

variability  of  the  estimates  received,  a  range  of  costs  was  developed  based  on  the  median  and  mean 

answers  in  each  category. 

Using  the  median  cost  estimate  for  each  category,  the  total  compliance  costs  for  all  questions  in 

the  survey  for  FDIC-insured  institutions  would  sum  to  approximately  $500  million  in  1 994.  Because 
several  institutions  reported  unusually  high  estimates  of  costs  for  each  question,  the  mean  estimate 

was  always  higher  than  the  median  for  each  question  Using  the  mean  estimates  as  a  basis  for 

aggregating,  the  total  cost  of  compliance  for  those  selected  requirements  for  all  FDIC-supervised 
institutions  was  slightly  more  than  $1  billion.  Therefore,  the  range  of  costs  for  compliance  of 

FDIC-supervised  institutions  can  be  credibly  set  at  S500  million  to  $1  billion.  These  figures  compare 

to  total  net  income  of  all  FDIC-supervised  institutions  for  1994  of  $12.6  billion. 

Results  Relative  to  Other  Surveys 

In  recent  years  two  other  surveys  of  banking  institutions  were  undertaken  regarding  the  costs  of 

regulations.  These  surveys  covered  a  much  broader  range  of  regulations  than  did  the  FDIC  survey. 

In  1991 ,  the  Amencan  Bankers  Association  (ABA)  asked  a  sample  of  their  members  about  the  "cost 

of  regulation"  in  general;  their  industry-wide  estimate  based  on  the  survey  answers  was  $  1 0.7  billion. 
The  Independent  Bankers  Association  of  America  (IBAA),  which  surveyed  its  community  banks  in 

1992  on  13  broad  regulations,  estimated  that  compliance  costs  for  all  such  institutions  were  $3.2 
billion 

Because  the  questions  asked  by  the  FDIC  were  much  narrower  and  more  specific  than  those 

contained  in  the  two  earlier  surveys,  our  cost  estimates  are  proportionately  lower.  Moreover,  the 
cost  estimates  involved  a  much  different  set  of  institutions.  Each  estimate  of  total  cost  was  related 

to  total  assets  of  the  relevant  population  of  banking  institutions  to  facilitate  comparison  of  the  various 

results.  After  that  adjustment,  the  estimates  from  the  FDIC  survey  ranged  from  15  to  30  percent  of 

the  industry-wide  ABA  figure  of  total  compliance  costs  and  from  10  to  20  percent  of  the  IBAA  figure 

for  all  community  banks.  This  was  probably  a  reasonable  result  given  the  more  limited  scope  of  the 
FDIC  survey. 
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SURVEY  QUESTIONS  ON  REGULATORY  BURDEN 

What  is  the  overall,  estimated  annual  cost  to  your  institution  of  Home  Mortgage 
Disclosure  Act  (HMDA)  data  collection,  review,  and  reporting,  including  the  cost  of 
making  the  results  available  to  the  public? 

What  is  the  overall,  estimated  annual  cost  of  all  other  disclosures  required  by  the  Tnith 
In  Lending  Act  beyond  the  disclosure  of  the  basic,  annual  percentage  rate? 

What  is  the: 

Percentage  of  home  loans  and  lines  of  credit  subject  to  rescission  under  the  Truth 
In  Lending  Act  that  has  been  rescinded  at  your  institution  in  recent  years? 

Overall ,  estimated  annual  cost  of  compliance  with  the  right-of-rescission  provision of  the  Truth  In  Lending  Act? 

What  IS  the  amount  of  estimated,  annual  savings  which  could  be  attained  from  the 
coordination  and/or  consolidation  (i.e.,  elimination  of  overlaps  as  well  as  of  differences 
in  definiUons  and  coverage)  of  disclosure  requirements  of  the  RESPA  and  the  Tnith  in Lending  Act? 
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What  is  the  overall,  estimated  annual  cost  of  providing  customers  with  the  disclosures 
required  by  the  Truth  in  Savings  Act,  over  and  above  those  revealing  the  rate  and  method 
used  to  calculate  interest? 

$    

You  currently  are  required  to  repxjrt  data  on  various  types  and  size  categories  of  small 
busmess  and  agncultural  credits  on  the  June  call  report.  What  is  the  overall,  estimated 
annual  cost  of  having  to  comply  with  this  reporting  requirement? 

Note:  Banks  are  required  to  report  on  Part  II  of  Schedule  RC-C  of  the  June  call  both  the 
number,  and  amount  outstanding,  of  business  loans  with  original  amounts  of  $1  million  or  less 
and  of  outstanding  farm  loans  with  original  amounts  of  $500,000  or  less.  Included  are  loans 
secured  by  nonfarm,  nonresidential  properties,  commercial  and  industrial  loans,  loans  secured 
by  farm  land,  and  other  loans  to  farmers. 

7.  What  is  the  anticipated  cost  of  providing  required  disclosures  to  employee  benefit  plan 

administrators  regarding  the  availability  of  pass-through  deposit  insurance  coverage  on 
employee  benefit  plan  deposits  (effective  July,  1995  as  outlined  in  FIL- 14-95)? 

a.  Initial  cost  $   

b.  On-going  cost  $   

Section  36  of  the  FDI  Act  requires  attestation  by  an  institution's  independent  public 
accountant  to  management's  assertions  regarding  internal  controls  and  compliance  with 
FDIC  regulations  and  federal  laws.  What  is  the  overall,  estimated  annual  cost  of 
compliance  with  this  requirement? 

Note:  Section  36  (c)  of  the  FDI  Act  requires  an  institution's  independent  public  accountant  to 
attest  to,  and  report  separately  on,  the  assertions  of  the  institution's  management  contained  in 
any  internal  control  report  required  by  Section  36(b)(2)  of  the  Act.  Section  36(e)  of  the  FDI  Act 

requires  the  institution's  independent  public  accountant  to  apply  procedures  agreed  upon  by  the 
FDIC  to  objectively  determine  the  extent  of  compliance  of  the  institution  with  laws  and 
regulations  designated  by  the  FDIC. 
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Proposals  have  been  made  regarding  the  streamlining  of  notice  and  application  processes. 
What  is  the  overall,  estimated  cost  of  preparation  and  submission  of  an  application  or 
notice  for: 

a.  Establishment/relocation  of  a  branch? 

Change  in  senior  executive  officer/board  of  directors  (pursuant  to  Section  32  of 
the  FDI  Act)? 

c.  Exercise  of  trust  powers? 

$   

d.  "Phantom"  merger/corporate  reorganization? 

e.  An  application  to  conduct  activities  not  permissible  for  national  banks  (pursuant 
to  Section  24  of  the  FDI  Act)? 

10.  What  is  the  estimated,  annual  cost  to  your  institution  of  maintaining  and  reporting  data 
required  by  Section  22  (g)  of  the  Federal  Reserve  Act  regarding  loans  to  executive 
officers- -both  from  outside  sources  and  from  your  institution? 

Note:  Section  22(g)(6)  of  the  Federal  Reserve  Act  requires  executive  officers  to  repwrt  to  their 
Board  of  Directors,  detailing  the  extensions  of  credit  from  another  institution  whenever  the 
aggregate  amount  of  those  extensions  exceed  the  permissible  limits  from  their  own  institution. 
Section  22(g)(6)  is  made  applicable  to  insured  nonmember  banks  through  Section  18(j)  of  the 
FDI  Act.  Section  22(g)(9)  of  the  Federal  Reserve  Act  requires  that  each  institution  include  with 
its  call  report  data  on  all  loans  to  executive  officers  since  the  filing  of  the  previous  call  report 
made  pursuant  to  Section  22(g). 
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Section  7(j)9  of  the  FDI  Act  requires  reporting  of  credit  extensions  secured  by  25  percent 
or  more  of  any  class  of  stock  of  an  insured  depository  institution.  What  is  the  overall, 
estimated  annual  cost  of  this  reporting  requirement? 

Note:  Section  7(j)9  of  the  FDI  Act  requires  any  financial  institution  and  any  affiliate  that  has 
crulit  outstanding  which  is  secured  directly  or  indirectly  by  25  percent  or  more  of  any  class  of 
shares  of  another  insured  depository  institution  to  file  a  report  with  its  federal  banking  agency. 
A  copy  also  is  required  to  be  filed  with  the  appropriate  federal  banking  agency  of  the  institution 
whose  stock  secures  such  extensions  of  credit. 

12.        Are  there  any  other  areas  of  banking  law  or  regi^'-^.tion  which  you  feel  are  particularly 
costly  to  your  institution  that  you  feel  should  be  eliminated? 

Regulation 

Estimated  annual  cost 

Regulation 

Estimated  annual  cost 
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APPEHDI»  B 

ADDITIOMXI.  REGULATORY  RELIEF  MEASURES 

The  FDIC  also  believes  the  following  additional  statutory 

changes  would  help  significantly  to  reduce  regulatory  burden.   We 

reconunended  their  inclusion  in  the  bill. 

Repaal  saction  39  of  the  FDI  Act.   Section  39  requires  the 
Federal  banking  agencies  to  prescribe  standards,  by 
regulation  or  guideline,  for  all  insured  depository 
institutions  relating  to  asset  quality,  earnings,  stock 
valuation,  various  operational  and  uanagerial  matters,  and 
compensation.   The  standards  required  to  be  prescribed  by 
the  agencies  represent  an  extraordinary  foray  into  the 
micromanagement  of  a  depository  institution  and  are 
unnecessary  to  ensure  safety  and  soundness.   Not  only  are 
the  standards  difficult  and  burdensome  for  the  agencies  to 
establish,  but  the  agencies  already  have  sufficient 
authority  to  deal  with  abuses  and  unsafe  or  unsound 
practices  on  a  case-by-case  basis  under  section  8  of  the  FDI 
Act  and  other  provisions  of  law  and  regulation.   The 
guidelines  which  the  agencies  may  issue  in  satisfaction  of 
this  statute  are  likely  to  be  more  confusing  than  helpful. 

Repeal  section  37(a)(3)(D)  of  the  FDI  Act.   Section 
37(a)(3)(D)  requires  the  Federal  banking  agencies  to  develop 
jointly  a  method  for  insured  depository  institutions  to 
provide  supplemental  disclosure  of  the  estimated  fair  values 
of  their  assets  and  liabilities,  to  the  extent  feasible  and 
practicable,  in  any  balance  sheet,  financial  statement, 
report  of  condition,  or  other  report  of  any  insured 
depository  institution  required  to  be  filed  with  a  Federal 
banking  agency. 

Section  37(a)(3)(D)  has  not  only  been  difficult  and 
burdensome  for  the  agencies  to  implement  but  also  places 
additional  regulatory  burden  on  insured  depository 
institutions  by  requiring  them  to  disclose  a  variety  of 
information,  much  of  which  the  agencies  already  are  able  to 
obtain.   For  example,  financial  statements  that  are  filed 
annually  with  the  agencies  by  institutions  subject  to  the 
audit  and  reporting  requirements  of  section  36  of  the  FDI 
Act  (i.e.,  institutions  with  $500  million  or  more  in  assets) 
and  any  other  institution  with  financial  statements  prepared 
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in  accordance  with  Generally  Accepted  Accounting  Principles 
already  include  information  on  the  fair  value  of  their 
financial  instruments.   While  not  all  of  an  institution's 
assets  and  liabilities  are  financial  instruments,  the  vast 
majority  are.   Other  real  estate  (which  is  one  of  the  more 
significant  assets  that  is  not  a  financial  instrument)  is 
carried  on  an  institution's  balance  sheet  at  an  amount  that 
does  not  exceed  fair  value  less  estimated  selling  costs. 
Also,  certain  securities  are  carried  at  fair  value  on  the 
balance  sheet  and,  for  those  securities  that  are  not  carried 
at  fair  value  on  the  balance  sheet,  supplemental  disclosure 
of  their  fair  value  is  provided. 

In  addition,  institutions  with  assets  in  excess  of  $100 
million  will  be  required  to  disclose  the  fair  value  of  their 
off-balance  sheet  derivatives  beginning  March  31,  1995.   For 
institutions  subject  to  section  36  of  the  FDI  Act  (i.e., 
institutions  that  pose  the  largest  risk  to  the  insurance 
funds) ,  the  fair  value  disclosures  required  by  section 
37(a)(3)(D)  essentially  duplicate  much  of  the  information 
that  they  already  disclose.   For  the  few  assets  and 
liabilities  for  which  fair  value  is  not  currently  disclosed, 
it  may  not  be  feasible  or  practicable  to  determine  fair 
value.   Moreover,  the  agencies  have  the  authority  under 
section  36  of  the  FDI  Act  to  require  fair  value  disclosure 
as  they  determine  to  be  necessary. 

Amend  section  11(a)(1)(D)  of  the  FDI  Act.   Section  11(a)  of 
the  FDI  Act  prohibits  the  FDIC  from  providing  pro  rata  or 
"pass-through"  deposit  insurance  coverage  to  employee 
benefit  plan  deposits  that  are  accepted  by  an  insured 
depository  institution  at  a  time  when  the  institution  may 
not  accept  brokered  deposits  under  section  29  of  the  FDI 
Act.   Consequently,  if  an  institution  accepts  employee 
benefit  plan  deposits  at  a  time  when  it  is  unable  to  accept 
brokered  deposits  (i.e.,  when  it  is  undercapitalized),  such 
deposits  would  only  be  insured  up  to  $100,000  per  plan  (as 
opposed  to  $100,000  per  participant  or  beneficiary).  Under 
existing  law,  the  depositor,  rather  than  the  institution, 
would  be  penalized  for  the  institution's  behavior. 

By  limiting  "pass-through"  coverage  on  employee  benefit  plan 
deposits,  the  burden  is  placed  on  plan  administrators  every 
time  a  deposit  is  made  to  inquire  as  to  an  institution's 
capital  category  and  ability  to  accept  brokered  deposits 
before  placing  plan  deposits  with  the  institution,  even 
though  many  plan  administrators  may  not  be  aware  of  such 
restrictions.   Even  if  they  are  aware  of  such  restrictions, 
plan  administrators  must  inquire  each  time  as  to  the 
institution's  continuing  ability  to  provide  "pass-through" 
coverage.   Not  only  are  the  "pass-through"  restrictions 
burdensome  and  unfair  to  plan  administrators  and 
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participants,  but  they  also  are  burdensome  to  the 
institution  by  subjecting  it  to  frequent  recpiests  for 
information  concerning  its  ability  to  offer  "pass-through" 
insurance  to  employee  benefit  plan  deposits. 

We  suggest  amending  section  11(a)(1)(D)  of  the  FDI  Act  to 
prohibit  undercapitalized  institutions  from  accepting 
employee  benefit  plan  deposits.   The  effect  of  the  suggested 
amendment  would  be  to  provide  "pass-through"  deposit 
insurance  coverage  to  employee  benefit  plan  deposits  that 
are  accepted  by  an  institution  that  violates  the  law  and 
accepts  such  deposits  at  a  time  when  it  is  undercapitalized. 
Under  the  amendment,  the  institution,  rather  than  the 
depositor  would  be  penalized,  which  is  consistent  with  the 
way  brokered  deposits  are  treated  under  the  law. 

Repeal  section  29A  of  the  FDI  Act.    Section  29A  requires 
deposit  brokers  to  file  notices  with  the  FDIC  and  imposes 
certain  recordkeeping  and  reporting  requirements  on  deposit 
brokers.   The  FDIC  believes  that  the  requirements  of  section 
29A  serve  no  useful  supervisory  purpose  and  that  the  receipt 
and  use  of  brokered  deposits  can  be  monitored  through  call 
reports  and  the  examination  process.   The  effect  of  repeal 
would  be  to  reduce  the  burden  on  deposit  brokers  who  have  no 
reason  to  know  what  their  clients  are  doing  with  the 
brokered  funds,  and  on  any  institutions  that  may  be  acting 
as  deposit  brokers,  as  well  as  on  the  FDIC  in  receiving  and 
maintaining  reports  filed  by  deposit  brokers.   Repeal  would 
in  no  way  change  the  existing  restrictions  on  depository 
institutions  accepting  brokered  deposits.   The  amendment 
would  also  eliminate  what  appears  to  be  an  incipient  problem 
whereby  individuals  or  entities  file  the  notice  with  the 
FDIC  that  they  are  acting  as  deposit  brokers  and  claim  or 
misrepresent  themselves  to  potential  customers  as 
"registered,"  "licensed,"  or  "approved"  by  the  FDIC. 

Conform  the  interest-rate  limitations  contained  in  section 
29  of  the  FDI  Act.   As  currently  drafted,  section  29 
contains  three  separate  and  dissimilar  provisions  that  limit 
the  rate  of  interest  payable  by  insured  institutions  that 
are  not  well-capitalized. 

The  first  of  these  provisions  is  section  29(e)  which 
prohibits  an  adequately  capitalized  institution  that  has 
received  a  waiver  to  accept  brokered  deposits  or  an 
institution  for  which  the  FDIC  has  been  appointed 
conservator  from  paying  interest  on  brokered  deposits  that 
significantly  exceeds  the  rate  paid  on  deposits  of  similar 
maturity  in  the  institution's  normal  market  area  or  the 
national  rate  paid  on  deposits  of  comparable  maturity,  for 
deposits  accepted  outside  the  institution's  normal  market 
area. 
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The  second  provision  limiting  interest  rates  is  section 
29(g)(3).   This  section  provides  that  any  insured  depository 
institution  (other  than  a  well-capitalized  institution)  that 
solicits  deposits  by  offering  significantly  higher  rates  of 

interest  than  the  prevailing  rates  in  the  institution's 
normal  market  area  is  deemed  to  be  a  "deposit  broker."  This 
provision  essentially  limits  the  rate  that  institutions  that 
are  not  well-capitalized  may  pay  on  deposits  obtained 
without  the  intermediation  of  a  third-party  broker. 

The  third  provision  limiting  interest  rates  is  section 
29(h).   This  section  prohibits  an  undercapitalized 
institution  from  soliciting  deposits  by  offering  rates  of 
interest  that  are  significantly  higher  than  the  prevailing 
rates  of  interest  in  the  institution's  normal  market  areas 
or  in  the  market  area  in  which  such  deposits  would  otherwise 
be  accepted. 

Computing  effective  yields  in  an  institution's  normal  market 
area  or  in  any  particular  area  is  conceptually  difficult. 
There  is  a  need  to  simplify  and  harmonize  these  provisions 
by  eliminating  the  references  to  "normal  market  area"  and 
"market  area  in  which  such  deposits  would  otherwise  be 
accepted"  and  replacing  these  "point-of-origin"  or 
"geographically-determined"  interest  rate  restrictions  with 
a  single  interest-rate  restriction  that  is  independent  of 
the  geographic  origin  of  the  deposit. 

Repeal  section  30  of  the  FDI  Act.   Section  30  prohibits  an 
insured  depository  institution  from  entering  into  a  written 
or  oral  contract  with  any  person  to  provide  goods,  products, 
or  services  to  or  for  the  benefit  of  the  institution  if  the 
performance  of  such  contract  would  adversely  affect  its 
safety  or  soundness. 

Since  enactment  of  section  30,  there  has  been  a  significant 
decrease  in  the  types  of  activity  that  the  statute  was 
intended  to  eliminate  (i.e.,  abuses  involving  contracts  made 
by  or  on  behalf  of  an  insured  depository  institution  that 
seriously  jeopardize  or  misrepresent  its  safety  or 
soundness) .   This  decrease  is  due  in  part  to  increased 
awareness  of  the  potential  for  contracts  to  be  structured  in 
a  manner  that  is  adverse  to  an  institution's  safety  or 
soundness  and  the  use  of  alternative  supervisory  actions  by 
the  agencies  to  address  such  abuses  if  they  arise.   Not  only 
has  section  30  been  difficult  and  burdensome  to  implement, 
but  the  agencies  already  possess  adequate  supervisory 
authority  under  section  8  of  the  FDI  Act  and  other 
provisions  of  law  and  regulation  to  address  adverse 
contracts. 
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Aaend  section  22(a)  of  th«  Federal  Reserve  Act.   Section 
22(g)  of  the  Federal  Reserve  Act  prohibits  a  member  bank 
from  extending  credit  to  its  executive  officers  except  in 
the  amounts,  and  for  the  purposes,  and  upon  the  conditions 
specified  therein.   Section  18(j)(2)  of  the  FDI  Act  and 
section  11(b)  of  the  Home  Ovmers'  Loan  Act  make  such 
restrictions  applicable  to  nonmember  banks  and  savings 
associations,  respectively.   Among  the  exceptions  to  the 
prohibition  on  loans  to  executive  officers  specified  in 
section  22(g)  are  loans  secured  by  a  first  lien  on  a 
dwelling  of  an  executive  officer  which  is  expected  to  be 
owned  by  the  executive  officer  and  loans  to  finance  the 
education  of  the  children  of  an  executive  officer.   The 
following  amendments  would  expand  the  statutory  exceptions 
to  the  restrictions  on  loans  to  executive  officers  to 
include  home  equity  lines  of  credit  up  to  $100,000  and  loans 
secured  by  readily  marketable  assets  up  to  50  percent  of 
fair  value.   The  effect  of  such  amendments  would  be  to 
provide  additional  flexibility  in  lending  to  executive 
officers  without  compromising  safety  and  soundness 
standards. 
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PREPARED  STATEMENT  OF  JONATHAN  L.  FIECHTER 

Acting  Director,  Office  of  Thrift  Supervision 
Washington,  DC 

May  2,  1995 

I.  Introduction 

Good  morning,  Chairman  Shelby  and  Members  of  the  Subcommittee.  I  appreciate 
this  opportunity  to  testify  on  S.650,  The  Economic  Growth  and  Regulatoir  Paper- 

work Reduction  Act  of  1995.  The  views  I  express  today  are  those  of  the  OTS  and 
do  not  necessarily  represent  those  of  the  Administration. 

The  OTS  strongly  supports  this  Subcommittee's  effort  to  reduce  unnecessary  regu- 
latory burdens  imposed  on  our  Nation's  depository  institutions. 

The  regulatory  environment  has  grown  much  more  complex  in  recent  years.  A  va- 

riety of  credit  problems  in  the  financial  markets  during  the  1970's  and  1980's,  in- cluding the  thrift  crisis,  resulted  in  a  series  of  statutes  designed  to  guard  against 
the  recurrence  of  problems.  These  statutes  include  the  Competitive  Equality  Bank- 

ing Act  of  1987,  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act 
of  1989,  the  Federal  Deposit  Insurance  Corporation  Improvement  Act  of  1991,  and 
the  Housing  and  Community  Development  Act  of  1992. 

These  statutes  were  followed  by  an  avalanche  of  implementing  regulations  that 
have  overwhelmed  the  management  of  many  depository  institutions.  In  virtually 
every  case,  the  objective  of  eacn  statutory  provision,  when  looked  at  in  isolation,  had 
merit.  But  when  the  numerous  provisions  are  added  together,  their  complexity  and 
overlap  create  a  regulatory  environment  that  is  difficult  for  both  managers  and  ex- 
aminers. 

There  is  no  question  that  our  financial  markets  have  become  more  complex.  It 
also  is  clear  that  many  of  the  safety  and  soundness  provisions,  such  as  those  man- 

dating strong  capital  requirements  and  accurate  accounting  standards,  are  ex- 
tremely worthwhile.  At  the  same  time,  however,  many  of  the  recent  provisions  have 

substantially  increased  the  compliance  costs  borne  by  depository  institutions  and 
the  amount  and  types  of  data  tnat  depository  institutions  must  track  and  report. 

Another  significant  factor  in  the  growth  of  regulatory  burden  is  the  numerous 
Federal  consumer  protection  and  other  statutes  that  were  enacted  by  Congress  over 
the  past  several  decades.  Examples  incliide  the  Real  Estate  Settlement  Procedures 
Act,  the  Truth-in-Lending  Act,  the  Truth-in-Savings  Act,  the  Community  Reinvest- 

ment Act,  the  Home  Mortgage  Disclosure  Act,  the  Equal  Credit  Opportunity  Act,  the 
Fair  Credit  Reporting  Act,  the  Fair  Housing  Act,  the  Electronic  Fund  Transfer  Act, 
the  Right  to  Financial  Privacy  Act,  the  Fair  Debt  Collection  Practices  Act,  and  the 
Bank  Secrecy  Act.  While  the  objectives  of  these  statutes  are  meritorious,  implemen- 

tation of  these  and  other  new  requirements  has  raised  the  cost  of  extending  credit 
and  ofTering  deposit  products.  Not  so  long  ago,  banks  and  thrifts  were  not  subject 
to  any  of  these  statutes,  or  to  the  compliance,  reporting,  disclosure,  and  record-keep- 

ing requirements  that  come  with  them. 
As  a  result  of  all  of  these  statutory  and  regulatory  developments,  depository  insti- 

tutions today  bear  a  heavy  regulatory  burden.  If  we  intend  to  preserve  a  stable,  via- 
ble system  of  insured  depository  institutions  as  we  move  into  the  twenty-first  cen- 

tury, ways  must  be  found  to  reduce  burden.  We  are  not  advocating  that  we  turn 
back  the  clock  30  years.  Any  regulatory  burden  reduction  initiative  must  be  done 
with  great  care.  The  goal  should  be  to  streamline  and  modernize,  while  preserving 
the  fundamental  safety  and  soundness  and  consumer  protection  objectives  of  stat- 

utes enacted  over  the  last  several  decades.  We  believe  the  approach  taken  by  S.  650 
is  consistent  with  this  objective. 

Before  addressing  the  specifics  of  S.650,  however,  I  want  to  take  a  few  moments 
to  describe  what  the  OTS  is  already  doing  to  reduce  regulatory  burden.  I  will  then 
turn  to  S.650  and  discuss  the  provisions  that  are  of  unique  importance  to  thrifts. 
I  will  close  my  testimony  by  describing  several  additional  regulatory  burden  reduc- 

tion provisions  that  1  believe  should  be  added  to  S.650. 

n.  Recent  OTS  Burden  Reduction  Initiatives 

Reducing  unnecessary  regulatory  burden  on  savings  associations  is  a  high  priority 
for  the  OTS.  In  recent  years,  the  OTS  has  launched  several  major  burden  reduction 

initiatives  in  conjunction  with  the  Administration's  efTort  to  streamline  Government. 
As  part  of  this  process,  we  have  actively  sought  input  from  the  institutions  we  regu- 
late. 

For  example,  in  1993  we  initiated  an  Examination  Outreach  Program.  Under  that 
program,  regional  stafT  meet  with  thrift  managers  after  completion  of  their  exams 
to  obtain  feedback.   In   1994,  481   such  interviews  were  conducted.   In   addition  to 
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gathering  feedback  on  the  conduct  of  the  most  recent  examination,  we  invite  com- 
ment on  a  wide  range  of  industry  and  market  issues,  and  receive  suggestions  for 

reducing  regulatory  burden. 

In  aodition  to  these  one-on-one  interviews,  the  OTS  regularly  sponsors  "town 
meetings"  at  which  OTS  regional  directors  discuss  pressing  issues  and  solicit  inout 
from  thrift  managers.  I  held  two  such  meetings  with  thrift  executives  in  Philaael- 
phia  and  Baltimore  just  2  weeks  ago. 

The  information  gathered  to  date  from  thrift  institutions  has  proven  invaluable 
in  OTS's  effort  to  identify  and  reduce  instances  of  unnecessary  regulatory  burden. 
To  further  expand  industry  input,  the  OTS  is  currently  exploring  the  feasibility  of 

sponsoring  industry  panels  to  provide  feedback  on  a  top-to-bottom  review  of  regula- 
tions applicable  to  thrifts  and  to  gather  recommendations  for  reducing  regulatory 

burden. 
Based  on  insights  gained  from  thrift  institutions  and  other  sources,  the  OTS  is 

actively  pursuing  a  program  of  regulatory  burden  reduction.  This  ongoing  program 
has  three  key  objectives.  First,  we  are  revising  our  rules  to  achieve  a  greater  level 
of  uniformity  with  the  other  Federal  banking  agencies.  Second,  we  are  weaving  the 
concept  of  differential  regulation  into  our  regulations.  Third,  we  are  streamlining 
our  regulations  and  reporting  and  examination  requirements  wherever  possible. 

Let  me  ofTer  examples  of  some  of  the  reforms  we  have  already  implemented. 

A.  Reforms  to  Achieve  Greater  Banking  Agency  Uniformity 

The  goal  of  establishing  greater  uniformity  among  the  Federal  banking  regulators 
has  existed  for  a  number  of  years.  This  was  the  motivation  behind  creation  of  the 
Federal  Financial  Institutions  Examination  Council,  or  FFIEC.  The  FFIEC,  which 

was  established  in  1978,  is  composed  of  representatives  from  the  four  Federal  bank- 
ing agencies  and  the  National  Credit  Union  Administration.  The  FFIEC  also 

consults  with  a  liaison  committee  of  State  banking  regulators. 
In  recent  years,  there  has  been  a  renewed  elfort  by  the  four  Federal  banking 

agencies  to  achieve  greater  uniformity  in  their  rules.  The  agencies  now  routinely 
consult  on  many  significant  rule-makings.  Recent  examples  include  rule-makings  on 
community  reinvestment,  prompt  corrective  action,  and  appraisal  standards. 

The  OTS  has  also  sougnt  to  conform  its  existing  rules,  policies,  and  procedures 
more  closely  to  those  of  the  other  banking  agencies.  For  example,  the  OTS  recently 
adopted  the  CAMEL  examination  rating  system  used  by  the  other  Federal  banking 
agencies,  thereby  permitting  adoption  of  a  common  Core  Report  of  Examination  by 
the  four  Federal  banking  agencies. 

Changes  such  as  these  are  especially  important  to  holding  companies  that  own 
subsidiary  depository  institutions  regulated  by  different  Federal  banking  agencies. 
Greater  uniformity  reduces  compliance  costs. 

B.  Reforms  to  Implement  Differential  Regulation 

OTS  has  also  tried  in  recent  years  to  promulgate  regulations  that  take  account 
of  differences  in  the  institutions  that  we  regulate.  Differential  regulation  is  based 
on  the  recognition  that  well-managed  and  well-capitalized  institutions  require  less 
regulatory  constraints  and  supervisory  attention  than  other  weaker  institutions.  For 
the  last  several  years,  we  have  sought  to  move  away  from  a  one-size-fits-all  ap- 

proach to  regulation.  Well-managed  and  well-capitalized  institutions  are  given  rel- 
atively greater  operational  freedom.  This,  in  turn,  reduces  the  regulatory  costs  in- 

curred by  these  institutions. 
Many  of  our  regulations  have  been  amended  in  recent  years  to  incorporate  dif- 

ferential regulation.  One  of  the  most  significant  examples  is  our  applications  proce- 
dures regulations,  which  were  amendeain  1992  to  permit  healthy  and  highly  rated 

institutions  to  submit  notices  in  lieu  of  formal  applications  for  many  types  of  trans- 
actions. Institutions  that  qualify  for  these  expedited  procedures  may  consummate 

transactions  30  days  after  filing  the  required  notice,  unless  the  OTS  objects  within 
that  time  frame. 

Other  OTS  rule-makings  that  have  incorporated  the  concept  of  differential  regula- 
tion include  a  rule  governing  dividend  payments,  our  interest  rate  risk  regulation, 

our  examination  assessments  regulation,  the  independent  audit  regulation,  and  the 
prompt  corrective  action  regulation. 

C.  Other  Reforms  to  Streamline  Regulations  and  Procedures 

Another  major  source  of  regulatory  cost  is  the  periodic  reports  filed  by  thrifts.  Re- 
cently the  OTS  began  allowing  thrifts  to  file  their  Thrift  Financial  Report  (TFR)  on 

a  quarterly  (rather  than  monthly)  basis,  and  began  providing  electronic  software  to 

each  institution  to  reduce  the  cost  of  filing  the  TF'R  and  other  reports.  We  estimate 
that  elimination  of  the  monthly  TFR  has  already  saved  the  industry  more  than  $4 
million  and  has  reduced  OTS  expenses  by  more  than  $500,000.  Currently,  the  OTS 
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is  conducting  a  line-by-line  review  of  its  TFR,  with  a  view  toward  eliminating  non- 
critical  items.  We  anticipate  that  this  project  will  result  in  a  substantial  reduction 
in  the  amount  of  information  institutions  must  report  on  their  TFR.  It  is  also  our 
intent  to  bring  the  TFR  into  greater  conformity  with  the  comparable  Call  Reports 
filed  by  commercial  banks  with  the  FDIC. 
The  OTS  has  also  recently  modified  its  examination  procedures  in  response  to 

suggestions  made  by  thrift  managers  in  post-examination  interviews.  Examples  of 
the  types  of  common  sense  reforms  that  have  Oowed  out  of  this  process  include  giv- 

ing institutions  more  time  to  prepare  material  required  by  on-site  examiners,  pro- 
viding institutions  with  an  estimate  of  staffing  levels  and  time  required  to  conauct 

an  examination,  maintaining  a  level  of  staff  continuity  from  one  exam  to  another, 
generally  accommodating  thrifts  that  express  a  preference  for  either  concurrent  or 
separate  compliance  exams  and  safety  and  soundness  exams,  holding  periodic  meet- 

ings with  management  during  exams,  communicating  findings  while  exams  are  in 
progress,  and  clearly  identifying  for  each  institution  an  agency  supervisory  team 
that  can  be  contacted  between  exams. 

The  OTS  has  also  sought  to  identify  and  eliminate  noncritical  regulatory  require- 
ments. In  1992,  the  OTS  conducted  a  comprehensive  review  of  its  regulations  that 

resulted  in  the  amendment  or  elimination  of  more  than  fifty  regulations.  Recently, 

the  OTS  launched  a  second  comprehensive  review  of  its  regulations  to  identify  un- 
necessary regulatory  provisions.  As  noted  above,  we  are  also  exploring  the  feasibility 

of  establishing  industry  panels  to  assist  in  this  second  effort. 
The  OTS  is  also  in  the  midst  of  an  applications  streamlining  project  that  will:  (a) 

eliminate  from  application  approvals  agency-imposed  conditions  that  duplicate  exist- 
ing regulatory  requirements;  (b)  establish  additional  delegations  of  approval  author- 
ity to  speed  processing  of  applications;  and  (c)  continue  reducing  our  processing 

costs,  thus  allowing  the  OTS  to  lower  its  application  fees.  As  a  result  of  this  project, 
over  one  hundred  agency-imposed  conditions  have  already  been  deleted;  a  signifi- 

cant number  of  delegations,  with  authority  to  subdelegate,  have  been  approved  for 
the  Regional  Directors;  and  OTS  fees  have  been  reduced  for  several  types  of  applica- 
tions. 

I  have  described  our  efforts  to  reduce  regulatory  burden  in  some  detail  because 

I  want  you  to  know  that  this  is  one  of  OTS's  highest  priorities.  We  view  ourselves 
as  partners  working  with  you,  the  Administration,  and  the  other  agencies  in  the  ef- 

fort to  reduce  regulatory  burden.  We  are  committed  to  doing  what  we  can,  consist- 
ent with  safety  and  soundness,  to  reduce  burden  on  thrifts. 

m.  Key  Thrift  Issues  in  S.650 

The  OTS  strongly  supports  this  Subcommittee's  effort  to  reduce  regulatory  bur- 
den. There  are  many  regulatory  burden  relief  provisions  in  S.650  that  we  would 

welcome,  and  a  few  where  we  would  suggest  modifications.  As  suggested  by  your 
letter  of  invitation,  I  will  focus  my  remarks  on  several  provisions  that  are  especially 
important  to  thrifts.  More  detailed  OTS  comments  on  other  provisions  in  S.  650  will 
be  submitted  for  the  record. 

A.  QTL  Flexibility 

At  present,  savings  associations  are  subject  to  three  different  sets  of  statutory  pro- 
visions directed  at  the  same  purpose — preserving  their  mortgage  lending  emphasis. 

These  provisions  are:  (a)  statutory  limits  on  various  categories  of  permissible  loans 

and  investments  by  thrifts;  (b)  the  tax  "thriftness"  test  in  the  Internal  Revenue 
Code;  and  (c)  the  qualified  thrift  lender  (QTL)  test. 

For  Federal  thrifts,  the  statutory  lending  and  investment  limits  are  set  forth  in 

§5(c)  of  the  Home  Owners'  Loan  Act  (HOLA).  Under  HOLA  §5(c),  Federal  thrifts 
are  permitted  to  invest  unlimited  amounts  of  funds  in  residential  mortgage  loans, 
but  are  subject  to  narrow  limits  regarding  investments  in  other  types  ol  loans.  For 
example,  commercial  loans  are  limited  to  10  percent  of  assets,  education  loans  are 
limited  to  5  percent  of  assets,  and  consumer  loans  are  limited  to  35  percent  of  as- 

sets.^ State  savings  associations  are  generally  subject  to  similar  State  statutory  re- 
strictions. 

The  Internal  Revenue  Code  (IRC)  also  contains  provisions  intended  to  encourage 
thrift  institutions  to  concentrate  in  mortgage  lending.  Under  the  IRC,  a  thrift  insti- 

tution that  qualifies  as  a  "domestic  building  and  loan  association"  is  permitted  to 
deduct  additions  to  its  bad  debt  reserve  of  up  to  8  percent  of  taxable  income,  even 

if  actual  loss  experience  is  lower.  To  qualify  as  a  "domestic  building  and  loan  asso- 

"^This  35  percent  limit  also  applies  to  investments  in  commercial  paper  and  corporate  debt 
securities.  Thus,  any  investment  in  commercial  f)af>er  or  corporate  debt  securities  further  re- 

duces the  amount  of  funds  that  can  be  invested  in  consumer  loans. 
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ciation,"  a  thrift  institution  must  hold  at  least  60  percent  of  its  total  assets  in  cer- 
tain types  of  loans  and  investments  listed  in  the  tax  code.  This  list  includes  residen- 
tial mortgage  loans  and  education  loans,  but  does  not  include  commercial  loans, 

consumer  loans,  or  many  types  of  mortgage-backed  securities.  The  practical  effect 
of  this  tax  "thrift"  test  is  to  require  thrifts  wishing  to  obtain  favorable  tax  treatment 
to  invest  heavily  in  mortgage  loans. 

The  OTL  test,  which  was  first  enacted  in  1987,  is  another  provision  intended  to 
induce  thrifts  to  concentrate  on  residential  lending.  Pursuant  to  HOLA  §  10(m),  sav- 

ings associations  must  hold  "qualified  thrift  investments"  equal  to  at  least  65  per- 
cent of  total  portfolio  assets.  In  general,  "qualified  thrift  investments"  (QTI)  are  de- 

fined as  home  loans,  home  equity  loans,  mortgage-backed  securities,  and  certain 
other  assets  such  as  Federal  Home  Loan  Bank  stock.  Commercial  loans  do  not  count 
as  QTI.  Consumer  and  education  loans  qualify,  but  only  up  to  10  percent  of  portfolio 
assets.^  Savings  associations  that  fail  to  pass  the  QTL  test  are  subject  to  severe  re- 

strictions on  what  they  can  do,  where  they  can  branch,  how  much  they  can  pay  out 
in  dividends,  and  what  they  can  borrow  from  the  Federal  Home  Loan  Bank  System. 

Each  test  was  enacted  with  the  same  goal — to  encourage  thrifts  to  concentrate 
their  lending  in  residential  mortgages.  As  a  result,  every  investment  decision  made 
by  a  savings  association  has  to  be  evaluated  in  light  of  three  different  and  complex 
sets  of  investment  restrictions. 

S.650  takes  an  important  step  toward  reducing  this  statutory  redundancy.  Sec- 
tion 304  of  S.650  would  amend  HOLA  §  10(m)  to  allow  savings  associations  to  qual- 

ify as  QTL  lenders  by  meeting  either  the  QTL  test  or  the  IRS  "thrift"  test. The  OTS  strongly  supports  this  amendment.  Although  both  the  QTL  and  ERC 
tests  are  directed  at  the  same  policy  objective,  there  are  numerous  technical  dif- 

ferences between  them  that  make  compliance  unnecessarily  burdensome.  For  exam- 
ple, the  QTL  test  includes  mortgage-backed  securities,  whereas  the  tax  test  excludes 

many  types  of  mortgage-backed  securities.  The  QTL  test  includes  consumer  and 
educational  loans  up  to  10  percent  of  portfolio  assets,  whereas  the  tax  test  excludes 
consumer  loans  altogether,  but  includes  education  loans  without  restriction.  The 
QTL  test  is  computed  on  the  basis  of  portfolio  assets  (a  specially  defined  term  that 
excludes  ofiice  quarters  and  certain  liquid  assets),  whereas  the  tax  test  is  computed 
on  the  basis  of  total  assets. 

The  sum  total  of  these  difterences  is  meaningless  from  a  public  policy  perspective. 
Both  roads  lead  to  the  same  destination.  To  qualify  under  either  test,  a  thrift  must 

hold  a  substantial  level  of  "thrift-like"  investments.  Because  there  are  so  many  dif- 
ferences in  detail,  however,  savings  associations  expend  substantial  resources  track- 

ing and  computing  the  two  tests.  In  our  view,  one  "thrift"  test  should  be  sufficient.^ 
B.  Community  Lending  Flexibility 

As  noted  above,  under  HOLA  §5(c),  Federal  savings  associations  can  invest  no 
more  than  10  percent  of  their  assets  in  commercial  loans,  no  more  than  5  percent 
of  their  assets  in  educational  loans,  and  no  more  than  35  fjercent  of  their  assets  in 
consumer  loans.  Moreover,  under  the  QTL  test,  savings  associations  must  hold 
qualified  thrift  investments  equal  to  at  least  65  pxjrcent  oi  total  portfolio  assets.  For 
tiiis  purpose,  commercial  loans  do  not  count  as  qualified  thrift  investments. 
Consumer  and  education  loans  qualify,  but  only  up  to  10  percent  of  portfolio  assets. 
In  addition,  to  obtain  favorable  tax  treatment,  savings  associations  must  also  meet 

the  tax  "thrift"  test  by  investing  at  least  60  percent  of  their  funds  in  mortgage  loans, 
education  loans,  and  certain  assorted  other  assets. 

The  practical  efi'ect  of  all  these  provisions  is  to  require  savings  associations  to  con- centrate heavily  in  mortgage  lending  at  all  times,  regardless  of  market  conditions 
or  where  we  are  in  the  liusiness  cycle.  Although  the  amendment  described  above 

{i.e.,  allowing  institutions  to  elect  to  use  the  tax  "thrift"  test  to  qualify  under  QTL) 
would  reduce  regulatory  compliance  costs,  it  would  not  provide  thrifts  with  relief 
from  the  burden  of  infiexible  lending  restrictions.  I  believe  that  some  amount  of  re- 

lief of  this  type  would  not  only  reduce  regulatory  burden,  but  also  contribute  to  the 
safety  and  soundness  of  thrifts. 
Twenty  years  ago,  forcing  thrifts  to  concentrate  heavily  on  residential  mortgage 

lending  was  not  nearly  so  Durdensome.  Thrifts  were  the  dominant  lender  in  this 

^In  addition,  Ihe  QTL  tesl  provides  that  consumer  and  education  loans,  when  grouped  to- 
gether with  various  other  components  of  QTI  (such  as  mortgage  loans  originated  and  sold  within 

90  days  and  investments  in  service  corporations  dedicated  to  housing  purposes),  cannot  exceed 
20  oercent  of  portfolio  assets. 

3 Not  all  thrifts  are  subject  to  the  QTL  test.  State  savings  banks  are  exempt.  'State  savings 
banks  that  meet  the  tax  "thrift"  test,  however,  receive  the  same  favorable  tax  treatment  as  sav- 

ings associations.  Thus,  §304  would  move  OTS-supervised  savings  associations  toward  greater 
parity  with  other  thrift  institutions. 
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market.  Since  then,  however,  there  has  been  an  explosion  in  the  growth  of  the  sec- 
ondary mortgage  market  and,  as  a  result,  an  explosion  in  competition  for  home 

lending  from  mortgage  bankers  and  commercial  banks.  Thrifts  are  no  longer  the 
dominant  mortgage  lender,  and  some  observers:  have  questioned  whether,  in  light 
of  the  reduced  margins  associated  with  mortgage  lending,  a  single-purpose  lender 
is  viable  over  the  long-term. 

Moreover,  the  last  several  decades  have  seen  a  substantial  erosion  of  the  statutory 
benefits  traditionally  offered  to  thrift  institutions  by  the  Federal  Government  as  an 
offset  for  their  limited  investment  authority.  Twenty  years  ago  Federal  tax  laws 
were  much  more  favorable  to  thrifts  than  today.  Federal  Home  Loan  Bank  member- 

ship was  a  privilege  reserved  for  thrifts,  and  deposit  interest  rates  were  regulated 
to  support  fixed-rate  mortgage  lending  by  thrift  institutions.  These  statutory  incen- 

tives partially  offset  the  reduced  business  opportunities  available  to  thrifts  as  a  re- 
sult of  the  laws  requiring  concentrated  mortgage  lending.  Over  the  past  2  decades, 

each  of  these  statutory  incentives  has  either  been  eliminated  or  substantially  erod- 
ed. 

The  laws  governing  thrift  lending  have  not  kept  pace  with  this  erosion  of  Govern- 
ment incentives  and  with  the  tremendous  increase  in  competition  for  mortgage 

loans.  To  help  thrift  institutions  remain  sound  and  viable,  I  believe  it  is  important 
that  they  be  given  more  lending  flexibility — not  so  they  can  depart  from  their  histor- 

ical mortgage  and  consumer  lending  emphasis,  but  so  they  can  respond  to  swings 
in  the  business  cycle  and  competitive  pressures.  For  me,  this  is  a  question  of  both 
burden  reduction  and  safety  and  soundness.  Right  now,  thrift  institutions  are  re- 

quired to  concentrate  heavily  in  mortgage  lending  even  when  competitive  pressures 
and  safety  and  soundness  would  dictate  a  different  focus.  This  is  a  prime  example 
of  Government  regulation  gone  too  far. 

Section  304  of  S.  650  offers  some  relief  from  the  strict  lending  restrictions  imposed 
on  thrifts.  Section  304  would  amend  HOLA  §5(c)  to  allow  thrifts  to  invest  an  addi- 

tional 10  percent  of  their  assets  in  small  business  loans.  (This  amount  would  be 
above  the  10  percent  now  authorized  generally  for  commercial  loans.)  Section  304 
would  also  remove  the  HOLA  §  5(c)  caps  on  consumer  credit  card  and  education 
loans,  while  allowing  the  OTS  to  impose  reasonable  restrictions  on  these  invest- 

ments by  regulation.  Parallel  changes  would  be  made  to  the  QTL  test  to  accommo- 
date this  enhanced  lending  authority.  Pursuant  to  §304,  consumer  credit  card  loans, 

education  loans,  and  small  business  loans  in  the  amounts  authorized  by  HOLA 
§5(c),  as  amended,  would  count  as  QTL 

Section  304  does  not  amend  the  IRC  "thrift"  test.  Thus,  savings  associations  that 
wish  to  obtain  favorable  treatment  for  tax  purposes  would  continue  to  be  required 
to  meet  the  tkc  test.  As  noted  above,  consumer  loans  and  small  business  loans  do 
not  count  toward  this  test.  Thus,  any  thrift  that  failed  to  maintain  a  significant  por- 

tion of  its  portfolio  in  mortgage-related  assets  would  lose  the  accompanying  favor- 
able tax  treatment.  This  would  give  thrifts  a  continuing  financial  incentive  to  retain 

a  mortgage  focus,  but  only  to  the  extent  feasible  given  market  conditions  and  con- 
siderations of  safety  and  soundness. 

The  OTS  supports  the  changes  proposed  in  §304,  subject  to  a  modification  de- 
scribed below.  In  arriving  at  this  position,  we  have  given  careful  consideration  to 

two  key  issues.  First,  would  the  proposed  increase  in  lending  fiexibility  be  consistent 
with  the  statutory  mission  of  savings  associations?  Second,  would  the  proposed  in- 

crease be  consistent  with  safety  and  soundness?  Let  me  address  each  of^  these  ques- tions in  turn. 

1.  The  Statutory  Mission  of  Thrifts.  Section  5(a)  of  the  HOLA  authorizes  the  OTS 

to  charter  Federal  savings  associations  "for  the  deposit  of  funds  and  for  the  exten- 
sion of  credit  for  homes  and  other  goods  and  services.'"*  As  this  statutory  language 

indicates,  Congress  created  thrifts  to  serve  as  home  and  consumer  lenders.  The  fun- 
damental divide  between  thrifts  and  commercial  banks  is — as  the  term  "commercial" 

bank  implies — commercial  lending.  Thrifts,  in  the  words  of  Congress,  are  intended 

to  serve  as  "one-stop  family  financial  centers"  ofTering  a  "complete  range  of  financial 
services  to  the  consumer.^  Thus,  there  is  nothing,  antithetical  between  being  a 

thrift  and  making  consumer  loans.  This  is  part  and  parcel  of  the  industry's  mission to  meet  the  credit  needs  of  individuals. 

As  proposed.  Section  304  would  provide  thrifts  with  increased  lending  fiexibility, 
while  preserving  their  historical  mission  to  serve  as  community-based  residential 
and  consumer  lenders.  While  §304  would  give  thrifts  slightly  more  small-business 
lending  flexibility,  thrifts  would  continue  to  oe  precluded  from  engaging  in  the  tradi- 

*  12  U.S.C.A.  §  1464(a)  (West  Supp.  1995)  (emphasis  added). 
^S.  Rep.  No.  368,  96lh  Cong.,  1st  Sess.  13  (1979),  reprinted  in  1980  U.S.  Code  Cong.  &  Admin. 

News  236,  248.  See  also  H.  Conf.  Rep.  No.  899.  97th  Cong.,  2d  Sess.  87  (1982). 
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tional  unrestricted  commercial  lending  business  that  is  the  hallmark  of  commercial 
banks.  Moreover,  thrifts  would  continue  to  be  provided  an  incentive  under  the  Inter- 

nal Revenue  Code  to  place  a  substantial  portion  of  their  assets  in  residential  mort- 
gages. 

Involvement  in  mortgage  lending  is  clearly  an  important  part  of  the  thrift  indus- 
try's business.  On  average,  loans  secured  by  real  estate  comprise  60  percent  of  the 

industry's  assets.  By  contrast,  the  comparable  ratio  for  the  banking  industry's  is 
under  30  percent. 

Even  with  the  increased  lending  flexibility  provided  by  §304,  we  would  not  expect 
a  fundamental  shift  in  the  lending  focus  of  thrift  institutions.  To  ensure  that  the 
increased  lending  flexibility  provided  by  §  304  does  not  result  in  such  a  fundamental 
shift,  and  to  avoid  raising  banking  and  commerce  issues  in  S.  650  as  a  consequence 
of  expanded  non-mortgage  lending  authority  for  thrifts,  OTS  would  support  the  ad- 

dition of  a  provision  requiring  savings  associations  that  do  not  meet  the  "thriftness" test  under  the  Internal  Revenue  Code  to  continue  to  maintain  a  minimum  level  of 

mortgage-related  investments  under  the  QTL  test.  Thus  modified,  §304  would  pro- 
vide thrifts  with  substantial  additional  lending  flexibility  and  enhanced  safety  and 

soundness,  while  preserving  the  integrity  of  their  statutory  mission  and  leaving  the 
debate  about  banking  and  commerce  for  another  day.  The  minimum  level  of  mort- 

gage investments  could  either  be  specified  in  S.  650. 
2.  Enhanced  Safety  and  Soundness.  We  do  not  believe  §304  presents  safety  and 

soundness  concerns.  To  the  contrary,  increased  lending  flexibility  would  allow  thrifts 
to  better  spread  risk  and  compete  more  effectively.  Moreover,  I  can  assure  you  that 
the  OTS  will  closely  scrutinize  any  thrift  institution  that  materially  increases  its 
non-mortgage  related  lending  to  ensure  that  proper  safeguards  and  credit  standards 
are  in  place. 

I  also  want  to  emphasize  that  §  304  does  not  signal  a  return  to  the  early  1980's, 
when  thrift  powers  were  expanded  without  appropriate  capital  and  accounting 
standards.  As  a  result  of  the  Financial  Institutions  Reform,  Recovery,  and  Enforce- 

ment Act  of  1989,  or  FIRREA,  savings  associations  today  are  subject  to  the  same 
capital  and  accounting  requirements  as  commercial  banks.  In  fact,  the  median  ratio 
of  tier  1  capital  at  thrifts  is  8.43  percent,  only  moderately  below  the  9.16  percent 
level  for  commercial  banks. 

Under  the  OTS's  risk -based  capital  rule,  thrifts  that  increase  their  small  business 
or  consumer  credit  card  lending  will  automatically  be  required  to  reserve  additional 
capital  to  support  these  operations.  In  fact,  under  the  risk-based  capital  rules,  the 
amount  of  capital  that  must  be  held  against  consumer  credit  card  and  commercial 
loans  is  double  the  amount  that  must  be  held  against  qualifying  mortgage  loans. 
Thus,  ample  statutory  and  regulatory  safeguards  are  already  in  place  to  support  in- 

creased lending  flexibility  for  thrifts. 

C.  Regulation  of  Dual  Bank/Thrift  Holding  Companies 

Under  current  law,  a  bank  holding  company  that  wishes  to  acquire  a  savings  as- 
sociation must  first  obtain  approval  from  both  the  Federal  Reserve  Board  and  the 

OTS.  Moreover,  after  acquiring  a  thrift,  the  holding  company  will  be  subject  on  an 
ongoing  basis  to  the  requirements  of  both  the  Bank  Holding  Company  Act  and  the 
Savings  and  Loan  Holding  Company  Act.  As  a  result,  a  dual  bank/thrift  holding 
company  is  subject  to  examination  and  supervision  bv  both  the  Federal  Reserve 
Board  and  the  OTS,  and  to  the  enforcement  authority  of  both  agencies. 

Section  205  of  S.650  would  exempt  holding  companies  that  own  both  a  bank  and 
a  thrift  from  the  Savings  and  Loan  Holding  Company  Act  altogether.  The  practical 
effect  of  this  provision  would  be  to  permit  bank  holding  companies  to  acquire  thrifts 
without  obtaining  approval  under  the  Savings  and  Loan  Holding  Company  Act  and 
to  prevent  the  OTS  from  examining,  supervising,  or  taking  enforcement  action 
against  dual  bank/thrift  holding  companies.  While  OTS  would  nave  its  authority  cut 
back  as  a  consequence  of  §205,  we  believe  that  one  set  of  holding  company  laws 
and  one  holding  company  regulator  for  a  dual  bank/thrift  holding  company  should 
be  sufficient  to  protect  the  interests  of  the  Federal  Government.  We,  therefore,  sup- 

port the  general  thrust  of  this  provision. 
We  beneve  that  several  points  need  to  be  clarified,  however,  in  order  to  ensure 

proper  coordination  between  the  Federal  Reserve  Board  and  the  OTS.  Congress 
should  make  clear  that  the  Federal  Reserve  Board  will:  (a)  give  OTS  the  opportunity 
for  input  in  setting  the  scope  of  Federal  Reserve  Board  inspections  of  dual  holding 
companies;  (b)  give  OTS  ready  access  to  Federal  Reserve  Board  inspjection  reports 
for  dual  holding  companies;  and  (c)  be  responsive  to  OTS  enforcement  referrals. 
Language  in  the  statute  specifically  addressing  these  issues  would  provide  reassur- 

ance that  §205  will  not  result  in  any  gaps  in  the  Federal  oversight  of  savings  asso- 
ciations. We  also  believe  that  the  OTS  needs  to  have  the  same  authority  to  partici- 
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pate  in  Federal  Reserve  Board  review  of  thrift  acquisition  applications  as  is  granted 
the  OCC  in  connection  with  bank  acquisition  applications.®  Provided  these  few  mat- 

ters are  addressed,  the  OTS  would  support  enactment  of  §205. 
We  also  note  that  one  of  the  practical  effects  of  §205  would  be  to  exempt  dual 

holding  companies  from  the  provision  in  the  Savings  and  Loan  Holding  Company 

Act''  that  prohibits  two  or  more  thrifts  located  in  difterent  States  from  being  owned by  the  same  holding  company  (except  under  limited  circumstances).  This  so-called 

"multi-state  multiple  prohibition"  was  enacted  in  1968,  long  before  Federal  thrifts 
were  given  general  authorization  to  branch  interstate.  With  the  advent  of  interstate 

branching,  the  multi-state  multiple  prohibition  has  ceased  to  serve  any  meaningful 
purpose.  Instead,  we  are  left  with  the  anomaly  that  a  savings  and  loan  holding  com- 

pany can  own  a  single  thrift  with  branches  in  different  States,  but  cannot  own  two 
separate  thrifts  located  in  different  States,  absent  an  exception. 

One  of  the  collateral  effects  of  §205  would  be  to  exempt  dual  holding  companies 
from  the  multi-State  multiple  prohibition.  In  other  words,  a  bank  holding  company 
would,  after  enactment  of  §205,  be  permitted  to  hold  two  or  more  thrift  subsidiaries 
in  different  States.  However,  thrift  holding  companies  would  still  be  covered  by  this 
outdated  prohibition.  In  the  interest  of  parity  and  burden  reduction,  we  recommend 
that  a  provision  be  added  to  S.  650  repealing  the  multi-State  multiple  prohibition. 
D.  Community  Reinvestment  Act 

S.  650  contains  various  provisions,  such  as  §§  131-135  and  231,  intended  to  reduce 
the  regulatory  burden  associated  with  the  Community  Reinvestment  Act  (CRA). 

I  believe  it  is  widely  acknowledged  that  this  is  an  area  of  regulation  that  needed 
to  be  fixed.  Recognizing  this  need,  the  Federal  banking  agencies  recently  issued  a 
joint  CRA  rule-making.  The  objective  of  the  Federal  banking  agencies  was  to  place 
emphasis  on  performance,  rather  than  paperwork. 

The  final  CRA  rule  is  the  product  of  months  of  discussions  among  the  Federal 
banking  agencies  and  refiects  consideration  of  thousands  of  public  comment  letters. 
The  rule  goes  to  great  lengths  to  reduce  regulatory  burden  wherever  possible,  con- 

sistent with  existing  law.  Thus,  for  example,  the  rule  provides  for  a  streamlined  ex- 
amination process  for  small  institutions  and  exempts  small  institutions  from  various 

data  collection  requirements. 
I  support  providing  adequate  time  to  try  out  these  new  regulations  and  to  identify 

any  remaining  problems  before  new  CRA  legislation  is  enacted. 

E.  Fair  Lending  and  Self-Testing 

Section  302  of  S.650  would  amend  the  Equal  Credit  Opportunity  Act  (ECOA)  to 
prohibit  the  OTS  and  other  agencies  responsible  for  enforcing  the  ECOA  from  ob- 

taining the  results  of  a  "test  or  review"  conducted  by  a  depository  institution  or 
other  creditor  to  determine  the  level  of  effectiveness  or  compliance  with  the  ECOA. 
Section  302  would  also  give  the  agencies  discretion  not  to  refer  certain  matters  to 
the  Justice  Department  when  a  creditor  has  already  identified  the  matter  as  a  pos- 

sible violation  of  the  ECOA  as  the  result  of  self-testing  or  some  other  review  insti- 
tuted by  the  creditor.  Section  302  would  make  similar  revisions  to  the  Fair  Housing 

Act  (FHA). 

OTS,  which  is  a  member  of  the  Interagency  Task  Force  on  Fair  Lending,  encour- 
ages self-testing  by  institutions  to  detect  lending  discrimination.  Self-testing  pro- 

grams can  be  a  valuable  part  of  an  institution's  efforts  to  determine  whether  its 
policies  and  procedures  are  functioning  adequately.  As  a  result,  it  is  constructive  to 
provide  greater  incentives  for  institutions  to  undertake  self-testing. 

I  am  concerned,  however,  that  §302  as  drafted  may  be  broader  than  is  necessary 
to  achieve  its  objective.  For  example,  §302  would  effectively  bar  examiner  access  to 

information  relevant  in  determining  compliance  with  the  ECOA  and  the  F'HA.  This 
restriction  would  be  unprecedented  and  inconsistent  with  statutory  examination  au- 

thority. Our  banking  laws  and  the  effective  supervision  of  depository  institutions  are 
built  on  the  premise  that  the  primary  regulator  must  have  unrestricted  access  to 

an  institution's  books  and  records  to  do  its  job.  If  we  begin  restricting  examiner  ac- cess to  certain  internal  documents,  we  foster  a  more  adversarial  climate  and  make 
a  cooperative  and  constructive  relationship  more  difficult. 
We  would  welcome  the  opportunity  to  work  with  the  Subcommittee  to  develop  an 

alternative  that  achieves  the  goal  of  creating  incentives  for  self-testing,  self-assess- 
ment, and  self-correction  while  not  creating  a  confiict  between  the  institution  and 

its  regulator  regarding  access  to  compliance  information. 

'  12  U.S.C.A.  §  1842(b)  (West  1989). 

'  12  U.S.C.A.  §  1467a(eX3)  (West  Supp.  1995). 
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F.  Extension  of  Examination  Cycle 

Current  law  requires  the  Federal  banking  agencies  to  examine  depository  institu- 
tions annually.  The  agencies  are  authorized  to  extend  the  exam  cycle  to  18  months 

for  small  well-capitalized  and  well-managed  institutions  that  meet  certain  exam  rat- 
ing and  other  requirements.  This  exception  applies  to  institutions  with  less  than 

$250  million  in  assets  and  a  composite  CAMEL  1  (outstanding)  exam  rating.  Institu- 
tions with  not  more  than  $100  million  in  assets  can  qualify  with  a  composite 

CAMEL  2  (good)  exam  rating.  The  banking  agencies  are  authorized  to  raise  the 
$1(X)  million  ceiling  for  CAMEL  2  rated  institutions  to  $175  million  beginning  in 
September  1996. 

Section  221  of  S.  650  would  modify  the  foregoing  exception  to  the  annual  examina- 
tion requirement  in  two  ways.  First,  the  18-month  cycle  would  be  extended  to  24 

months.  Second,  beginning  in  September  1996,  the  Federal  banking  agencies  would 
be  authorized  to  raise  the  $100  million  cap  for  institutions  with  CAMEL  2  ratings 
to  $250  million.  In  other  words,  the  agencies  could  apply  the  discretionary  24  month 
examination  cycle  to  any  institution  with  less  than  $250  million  in  assets  that  has 
a  CAMEL  1  or  2  rating,  provided  the  other  technical  requirements  of  the  exception 
are  met. 
We  support  that  portion  of  §221  that  would  authorize  the  agencies  to  raise  the 

cap  for  CAMEL  2  rated  institutions  from  $175  million  to  $250  million  in  September 

of  1996.  In  light  of  the  rapidity  with  which  an  institution's  balance  sheet  can 
change,  however,  the  OTS  is  concerned  that  extending  the  exam  cycle  for  these  in- 

stitutions to  2  years  may  prevent  the  early  identification  of  a  deteriorating  situa- 
tion. The  investment  and  business  strategies  of  even  small  institutions  often  change 

rapidly.  Thus,  we  recommend  that  we  focus  on  reducing  the  burden  and  disruption 
caused  by  exams,  rather  than  lengthening  the  time  period  between  exams.  Although 
we  realize  that  the  2-year  cycle  would  be  discretionary  rather  than  mandatory,  en- 

actment of  §221  could  be  taken  as  an  implicit  Congressional  endorsement  of  the  2- 
year  cycle.  This  could  result  in  substantial  pressure  on  regulators  to  adopt  a  2-year 
cycle. 

rV.  Additional  Recommendations  for  Regulatory  Burden  Reduction 
Initiatives 

Before  concluding  my  testimony,  1  would  like  to  call  the  Subcommittee's  attention 
to  several  additional  statutory  provisions  that  are  prime  candidates  for  inclusion  in 
S.  650.  None  of  these  statutory  provisions  enhances  safety  and  soundness.  Each  sub- 

jects thrifts  to  unnecessary  compliance  costs. 

A.  The  Liquidity  Amendment 

One  statutory  requirement  that  has  long  outlived  its  usefulness  is  the  thrift  li- 
quidity provision.  Currently,  savings  associations  are  required  by  statute  to  hold  liq- 

uid assets — defined  as  cash  and  certain  securities  with  unexpired  maturities  of  1 
year  or  less — in  an  amount  equal  to  no  less  than  4  percent  to  10  percent  of  their 
total  demand  deposits  and  borrowings  payable  within  1  year.  The  OTS  is  authorized 
to  select  the  applicable  percentage  within  the  prescribed  range. 

The  liquidity  requirement  applies  only  to  savings  associations.  Commercial  banks 
and  other  thrift  institutions,  such  as  State  savings  banks,  are  not  subject  to  a  simi- 

lar requirement.  The  liquidity  of  these  institutions  is  monitored  through  the  exam- 
ination process  pursuant  to  guidelines  developed  by  the  Federal  banking  agencies. 

The  OTS  uses  similar  guidelines  when  conducting  its  examinations.  However,  on  top 
of  this,  savings  associations  are  required  to  conform  to  the  statutory  liquidity  provi- 
sions. 

These  provisions  were  enacted  45  years  ago  for  two  principal  reasons:  (a)  to  en- 
sure that  savings  associations  hold  adequate  liquid  assets  to  meet  daily  business 

needs;  and  (b)  to  provide  a  mechanism  for  maintaining  a  steady  flow  of  funds  to 
the  mortgage  marnet.  The  idea  was  that  the  liquidity  requirement  could  be  in- 

creased in  times  of  plentiful  credit  to  soak  up  excess  capacity  and  decreased  in  times 
of  tight  credit  to  free  up  additional  funds  for  loans.  For  many  years,  the  liquidity 
requirement  was  used  in  this  fashion. 

Today,  however,  the  liquidity  requirement  no  longer  serves  either  of  its  original 
purposes.  In  1950,  savings  associations  originated  and  held  the  vast  majority  of  all 
mortgage  loans.  Today,  savings  associations  make  up  less  than  one-quarter  of  the 
market.  Thus,  the  liquidity  provision  no  longer  serves  as  a  viable  mechanism  for 
controlling  the  fiow  of  funds  into  the  mortgage  market. 

In  addition,  in  1950,  there  was  no  secondary  mortgage  market.  Today,  there  is 
a  vast  secondary  market  that  provides  savings  associations  with  a  ready  means  to 
convert  their  mortgage  loans  to  liquid  assets  if  they  need  additional  liquidity. 
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As  a  result,  the  liquidity  requirement  has  ceased  to  serve  any  significant  purpose 
and  results  in  substantial  unnecessary  compliance  and  recordkeeping  costs  for  sav- 

ings associations. 

B.  Statutory  Flexibility  in  Applying  HOLA  Antitying  Provisions 

Banks  and  thrills  are  currently  subject  to  substantially  similar  statutory 
antitying  restrictions.  The  thrift  antitying  restrictions  appear  in  the  HOLA,  whereas 
the  bank  restrictions  appear  in  the  Bank  Holding  Company  Act  (BHCA).  There  is 
one  significant  difference  between  the  two  sets  oT  provisions,  however.  The  BHCA 
authorizes  the  Federal  Reserve  Board  to  grant  exemptions  from  the  statutory 
antitying  provisions  for  banks,  whereas  the  HOLA  contains  no  similar  provision  au- 

thorizing exemptions  for  thrifts.  As  a  result,  certain  marketing  practices  that  are 
flatly  prohibited  for  thrifts  are  permissible  for  bank  competitors. 

The  Federal  Reserve  Board  has  exercised  its  exemption  authority  over  the  last 
several  years  to  allow  banks  to  provide  customers  with  the  same  types  of  special 
incentives  and  discounts  on  packages  of  financial  services  as  are  commonly  provided 
by  nonbank  financial  firms.  Thus,  for  example,  banks  may,  under  certain  conditions, 
offer  discounts  on  deposit  accounts  to  customers  who  maintain  specified  amounts  of 
assets  in  securities  brokerage  and  other  accounts.  Thrifts  are  barred  from  using 
similar  marketing  techniques. 
An  amendment  to  the  HOLA  that  authorizes  the  OTS  to  grant  exemptions  from 

the  antitying  provisions  consistent  with  those  granted  to  commercial  banks  would 

serve  to  "level  the  playing  field." 
C.  Thrift  Holding  Company  Dividend  Restrictions 

The  Savings  and  Loan  Holding  Company  Act  requires  savings  associations  to  give 

the  OTS  30  days  notice  before  declaring  any  dividend.*  This  provision  was  enacted 
in  1968,  at  a  time  when  the  former  Federal  Home  Loan  Bank  Board  had  no  regula- 

tions governing  savings  association  dividends.  However,  in  1990  the  OTS  promul- 
gated a  regulation  under  its  general  safety  and  soundness  authority  that  governs 

dividends  and  other  capital  distributions  by  all  savings  associations,  not  just  those 
owned  by  holding  companies.  In  its  current  form,  the  regulation  always  requires  at 

least  30  days'  notice  before  dividends  are  declared.  Thus,  there  is  no  current  conflict 
between  the  OTS  dividend  regulation  and  the  dividend  provision  in  the  Savings  and 
Loan  Holding  Company  Act. 

Recently,  however,  the  OTS  proposed  to  amend  its  dividend  regulation  to  exempt 
savings  associations  that  are  adequately  capitalized  and  rated  CAMEL  1  or  2  from 
the  30-day  notice  requirement.  Absent  an  amendment  to  the  Savings  and  Loan 
Holding  Company  Act,  this  regulatory  change  can  only  be  applied  to  savings  asso- 

ciations not  owned  by  holding  companies. 
We  recommend  that  the  dividend  provision  in  the  Savings  and  Loan  Holding 

Company  Act  be  repealed.  Now  that  the  OTS  has  a  dividend  regulation  that  applies 
to  all  savings  associations,  the  dividend  provision  in  the  Savings  and  Loan  Holding 
Company  Act  is  unnecessary  and  will  cause  savings  associations  owned  by  holding 
companies  to  be  subject  to  notice  requirements  not  applicable  to  other  savings  asso- 
ciations. 

D.  Relief  from  Mandatory  FHLBank  Membership  Requirement 

Another  area  of  concern  to  the  OTS  is  the  mandatory  Federal  Home  Loan  Bank 
(FHLBank)  membership  requirement  imposed  on  Federal  thrifts. 

Currently,  every  Federal  thrift  is  required  to  be  a  member  of  the  FHLBank  Sys- 
tem. For  many  of  these  institutions,  the  single  largest  investment  they  hold  is  their 

FHLBank  stock.  Although  State  savings  associations.  State  savings  banks,  State 
banks,  and  national  banks  are  all  permitted  to  join  the  FHLBank  System,  none  of 
these  classes  of  institutions  are  subject  to  mandatory  membership.  Tnus,  a  Federal 
thrift  can  leave  the  FHLBank  System  only  by  changing  its  charter. 

The  vast  majority  of  Federal  thrifts  are  comfortable  with  their  status  as  FHLBank 
System  members.  Few  would  actually  withdraw  if  given  the  chance.  But  for  Federal 
thrifts  this  is  a  question  of  parity  and  fairness.  It  is  difficult  to  justify  why  they 
alone  among  federally-insured  institutions  should  be  held  captive  to  the  system. 

Legislation  has  recently  been  introduced  in  the  House  (and  additional  legislation 
will  tikely  be  introduced  in  the  near  future)  proposing  comprehensive  reform  of  the 
FHLBank  System  that,  among  other  things,  would  address  this  problem.  We  strong- 

ly support  this  move  toward  voluntary  membership.  I  mention  tne  issue  in  the  con- 
text ol  S.650,  not  because  I  wish  to  see  it  added  to  S.650,  but  because  mandatory 

8  12  U.S.C.A.  §  1467a(0  (West  Supp.  1995). 
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membership  is  a  key  regulatory  burden  issue  for  Federal  thrills  that  needs  to  be 
addressed. 

V.  Conclusion 

In  conclusion,  I  applaud  this  Subcommittee's  initiative  to  take  up  the  vital  issue 
of  regulatory  burden.  At  OTS,  we  are  committed  to  reducing  burden  where  we  can. 
As  S.  650  recognizes,  statutory  amendments  are  needed  in  some  areas.  We  look  for- 

ward to  working  with  you  to  shape  the  best  possible  regulatory  burden  reduction 
biU. 

PREPARED  STATEMENT  OF  RICHARD  S.  CARNELL 

AssiCTANT  Secretary  for  Financial  Institutions 

Department  of  the  Treasury,  Washington,  DC 

May  2,  1995 

Summary 

The  Administration  has  a  strong  commitment  to  reducing  the  costs  and  improving 
the  quality  of  bank  regulation.  Over  the  past  2  years,  we  have  taken  numerous 
steps  to  achieve  that  objective  (see  Appendix  B).  We  can  and  we  should  improve  the 
regulatory  environment  for  depository  institutions.  Accordingly,  we  support,  as 

drafted  or  with  some  modification,  a  large  portion  of  S.  650's  provisions. 
We  welcome  the  opportunity  to  participate  in  the  Subcommittee's  efforts  to  iden- 

tify and  eliminate  needless  regulatory  costs,  consistent  with  our  commitment  to  pro- 
mote efliciency  and  competition,  keep  federally-insured  depository  institutions  safe 

and  sound,  and  protect  the  interests  of  consumers. 

Community  Reinvestment  Act 

We  have  major  concerns  about  provisions  of  the  bill  that  would  amend,  or  other- 
wise impair  the  operation  of,  the  Community  Reinvestment  Act  (CRA).  We  strongly 

oppose  any  weakening  of  the  CRA,  and  urge  the  Subcommittee  to  keep  the  CRA  out- 
side the  scope  of  the  bill. 

Two  years  ago,  responding  to  complaints  about  how  the  CRA  has  been  imple- 
mented over  the  years,  the  President  called  on  the  Federal  banking  agencies  to  re- 

write their  CRA  rules  to  stress  performance,  not  paperwork.  Last  month,  after  one 
of  the  most  comprehensive  rulemaking  proceedings  in  recent  times,  the  agencies 
promulgated  final  regulations,  culminating  a  lengthy  process  in  which  they  sought 
and  obtained  the  input  of  thousands  of  interested  parties. 

In  the  course  of  their  rulemaking,  the  agencies  considered  and  dealt  effectively 
with  the  problems  of  the  old  CRA  system.  There  is  thus  no  need  for  statutory 
changes.  The  thoughtful,  carefully  balanced  reforms  adopted  by  the  agencies  fulfill 

both  the  promise  of  the  statute  and  the  President's  request.  They  provide  real  incen- 
tives for  depository  institutions  to  serve  all  our  communities,  and  a  streamlined, 

straightforward  process  for  assessing  their  success. 
The  new  rules  deserve  a  chance  to  work,  and  we  believe  they  should  be  imple- 

mented as  scheduled.  To  amend  the  CRA  in  any  respect  before  the  new  rules'  effec- 
tiveness can  be  evaluated  would  be  counterproductive,  and  the  Administration 

would  firmly  oppose  it. 
Banking  laws  have  long  required  banks  to  obtain  regulatory  approval  for  such 

transactions  as  establishing  branches,  acquiring  new  institutions,  and  merging  insti- 
tutions. We  believe  the  process  for  reviewing  such  transactions  can  and  should  be 

streamlined.  To  preserve  current  opportunities  for  review  of  an  institution's  record 
of  serving  its  community,  we  would:  retain  existing  requirements  to  publish  notice 
of  the  transactions  in  question;  give  interested  persons  at  least  30  days  to  comment 

on  an  institution's  CRA  record;  and  specify  that,  for  purposes  of  the  CRA,  institu- 
tions must  follow  these  procedures  for  a  full  application  if  regulators  receive  a  sub- 

stantial CRA  protest.  This  approach  would  provide  a  streamlined  notice  process  in 
the  overwhelming  majority  of  cases,  while  maintaining  the  integrity  of  the  CRA. 

Fair  Lending 

The  bill  rightly  seeks  to  encourage  institutions  to  test  themselves  for  discrimina- 
tion. We  want  institutions  to  be  able  to  self-test  and  to  then  take  corrective  action, 

and  we  support  incentives  toward  those  ends.  We  would  be  glad  to  work  with  the 
Subcommittee  on  appropriate  language  to  encourage  self-testing  without  hindering 
appropriate  enforcement  action. 
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Truth-in-Lending;  RESPA 

We  support  simplifying  the  Truth-in-Lending  Act  and  the  Real  Estate  Settlement 
Procedures  Act  (RESPA). 

The  Truth-in-Lending  Act  should  not  permit  borrowers  to  avoid  responsibility  al- 
together because  of  truly  technical  violations  by  a  lender,  and  we  support  appro- 

priately drafted  provisions  to  prevent  them  from  doing  so. 
We  support  efTorts  to  improve  disclosures  (e.g.,  abiaut  adjustable-rate  mortgages 

and  the  transfer  of  loan  servicing). 
We  oppose  exempting  second  mortgages  from  the  protections  of  RESPA. 

Safety  and  Soundness  Safeguards 

We  oppose  permitting  small  banks  and  thrifts  to  go  2  years  between  examina- 
tions. Interest  rates  and  local  economic  conditions  can  change  dramatically  during 

such  a  period,  and  capital  can  erode  very  rapidly.  A  2-year  examination  cycle  would 

undercut  the  system  of  "prompt  corrective  action"  enacted  in  1991,  under  which 
FDIC-insured  depository  institutions  face  progressively  more  stringent  supervisory 
safeguards  as  their  capital  declines.  This  system  depends  on  timely  and  accurate 
measurement  of  capital,  including  the  results  of  examinations. 

We  generally  oppose  permitting  an  institution's  managers  to  serve  on  its  audit 
committee.  Such  a  conrunittee  is  typically  the  principal  point  of  contact  between  an 

institution's  board  of  directors  and  the  institution's  own  internal  audit  function.  In- 
ternal auditors — who  are,  of  course,  employees  of  the  institution — must  be  able  to 

communicate  their  concerns  and  findings  to  the  board  without  control  by,  or  fear 
of  reprisal  from,  the  very  management  whose  actions  they  may  be  reviewing. 
Conclusion 

We  look  forward  to  working  with  the  Subcommittee  to  craft  legislation  that  elimi- 
nates regulatory  burdens  while  maintaining  impxirtant  and  necessary  public  bene- 

fits. 

Striking  A  Better  Balance  Between  the  Costs  and  Benefits  of  Regulation 

Mr.  Chairman,  Senator  Bryan,  Members  of  the  Subcommittee.  I  am  pleased  to  be 

here  today  to  present  the  Administration's  views  on  S.  650,  The  Economic  Growth 
and  Regulatory  Paperwork  Reduction  Act  of  1995. 

I  would  like  to  commend  vou,  Mr.  Chairman,  for  holding  this  hearing  and  for  the 
role  you.  Senator  Mack,  and  others  have  played  in  keeping  attention  focused  on  im- 

proving the  regulatory  environment  in  which  depository  institutions  operate.  I  also 
want  to  thank  Senators  Sarbanes  and  Bryan  for  their  constructive  support  in  these 
matters. 

The  Administration  has  a  strong  conunitment  to  reducing  the  costs  and  improving 
the  quality  of  bank  regulation.  Over  the  past  2  years,  we  have  taken  numerous 
steps  to  achieve  that  objective  (some  of  which  I  summarize  in  appendix  B).  We  can 
and  we  should  improve  the  regulatory  environment  for  depository  institutions.  Ac- 

cordingly, we  support,  as  drafted  or  with  some  modification,  a  large  portion  of 

S.650's  provisions. 
I.  The  Need  for  a  Balanced  Approach 

Banking  regulation  serves  many  goals:  maintaining  a  safe  and  sound  financial 

system;  protecting  consumers;  and  assuring  that  communities'  needs  are  served. 
Congress  enacted  the  provisions  of  existing  law  we  are  considering  today  in  fur- 

therance of  such  goals — to  remedy  some  soecific  abuse  in  the  marketplace,  to  better 
protect  taxpayers  from  the  risks  of  bank  failure,  or  to  advance  some  particular  pub- 

lic policy.  For  example,  it  passed  the  Truth-in-Lending  Act,  Truth-in-Savings  Act, 
ana  Real  Estate  Settlement  Procedures  Act  (RESPA)  in  response  to  complaints 
about  the  practices  of  certain  institutions.  It  intended  the  Community  Reinvestment 
Act,  Home  Mortgage  Disclosure  Act,  and  Bank  Secrecy  Act  to  advance  well-defined 
policy  objectives.  And  it  sought,  by  limiting  insider  lending  and  requiring  FDIC-in- 

sured institutions  to  undergo  annual  examinations  and  have  independent  audit  com- 
mittees, to  assure  that  taxpayers  need  never  again  pick  up  the  bill  for  bank  failures. 

Why  then  do  many  see  these  laws  today  as  presenting  such  burdens  as  to  warrant 
extensive  amendment?  There  are  a  variety  of  answers,  I  submit: 

First,  in  many  cases  the  issues  addressed  by  these  laws  have  turned  out,  in  the 
implementation,  to  be  far  more  complex  than  anyone  imagined.  This  complexity  is 
generally  reflected  in  the  rules  written  by  the  agencies  Congress  has  directed  to 
carry  out  its  mandate. 
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Second,  when  violations  of  these  laws  carry  significant  penalties,  the  industiy  it- 
self has  often  sought  considerable  specificity  and  certainty  about  its  obligations, 

which  makes  the  rules  more  detailed  and  difficult. 
Third,  market  participants  find  ways  to  avoid  restrictive  statutes,  prompting  the 

agencies  to  engage  in  repetitive  loophole-plugging  to  shore  up  the  statutes.  This 
cycle  of  evasion  and  stringency  makes  regulation  more  burdensome,  particularly  for 
those  careful  about  complying  with  the  law. 

In  short,  what  we  now  see  as  burdens  commonly  result  from  the  efforts  of  highly 
capable  people  of  good  conscience,  in  Congress  and  in  the  agencies,  to  serve  the  pub- 

lic interest. 

For  these  reasons,  it  is  appropriate  and  important  to  review  the  regulatory  frame- 
work and  eliminate  undue  fcurdens  that  have  crept  into  the  process.  We  welcome 

the  opportunity  to  participate  in  this  review.  Indeed,  this  Administration  has  com- 
mitted itself  to  removing  unwarranted  barriers  to  efTiciency  in  both  Government  and 

the  private  sector. 
In  the  process  of  being  vigilant  about  the  emergence  of  costly  burdens,  it  is  essen- 

tial that  we  maintain  a  balanced  approach.  While  needless  burdens  surely  ought  to 
be  lifted,  we  must  also  avoid  impairing  our  ability  to  realize  the  original  objectives 
of  the  laws  we  address.  Particularly  when  we  deal  with  laws  meant  to  cure  abuses, 
improve  service,  or  protect  taxpayers  and  consumers,  we  would  disserve  our  public 
trust  by  acting  incautiously  in  the  name  of  relieving  burdens. 
We  must  continually  have  in  mind  the  need  to  ensure  safety  and  soundness,  to 

promote  more  efTicient  and  competitive  service,  and  to  protect  the  interests  of  con- 
sumers. This  means  that  we  must  focus  on  more  than  just  gross  compliance  costs, 

for  if  we  do  not  keep  firmly  in  mind  the  goals  we  started  out  to  achieve,  we  will 
let  these  objectives  become  the  victims  of  scores  of  small  and  isolated  cuts. 

n.  S.650,  The  Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1995 

Against  this  background,  let  me  turn  to  some  of  the  specifics  of  S.650.  I  note  that 
Appendix  A  contains  section-by-section  comments  on  the  bill. 
A.  Community  Reinvestment  Act 

We  have  major  concerns  about  provisions  of  S.650  that  would  amend,  or  other- 
wise impair  the  operation  of,  the  Community  Reinvestment  Act  (CRA).  We  strongly 

oppose  any  weakening  of  the  CRA,  and  urge  the  Subcommittee  to  keep  CRA  outside 
the  scope  of  this  bill. 

The  CRA  is  important  to  the  Administration's  objective  of  encouraging  depository 
institutions  to  look  in  all  communities  for  good  business  opportunities.  As  the  Presi- 

dent declared  on  April  19,  1995,  "the  CRA  can  create  miracles  in  small  towns  and 
big  cities  from  coast  to  coast — miracles  like  mortgage  or  business  loans  for  people 
who  never  thought  they  could  own  a  house  or  business,  multifamily  housing  loans, 

and  commercial  development  loans  in  low-  to  moderate-income  communities." 
1.  Amendments  to  CRA 

Two  years  ago,  responding  to  complaints  about  how  the  CRA  has  been  imple- 
mented over  the  years,  the  President  called  on  the  Federal  banking  agencies  to  re- 

write their  CRA  rules  to  stress  performance,  not  paperwork.  Last  month,  after  one 
of  the  most  comprehensive  rule-making  proceedings  in  recent  times,  the  agencies 
promulgated  final  regulations,  culminating  a  lengthy  process  in  which  they  sought 
and  obtained  the  input  of  thousands  of  interested  parties,  including  banks,  savings 
institutions,  customers,  and  community  groups.  Tne  agencies  received  over  6,700 
comments  in  1993,  and  over  7,200  comments  in  1994. 

In  the  course  of  their  rulemaking,  the  agencies  considered  and  dealt  effectively 
with  the  problems  of  the  old  CRA  system.  In  other  words,  this  extensive  process  has 
already  addressed  the  very  problems  that  also  prompted  current  legislative  propos- 

als to  amend  the  CRA.  There  is  thus  no  need  for  statutory  changes.  The  thoughtful, 
carefully  balanced  reforms  adopted  by  the  agencies  fulfill  both  the  promise  of  the 

statute  and  the  President's  request.  They  provide  real  incentives  for  depository  in- 
stitutions to  serve  all  our  communities,  and  a  streamlined,  straightforward  process 

for  assessing  their  success. 
The  banking  industry  itself  has  responded  favorably  to  the  new  rules.  For  exam- 

ple, the  American  Bankers  Association  hailed  the  new  rules  as  a  "regulatory 
rightsizing  of  CRA"  that  was  "along  overdue" — one  that  "slows  the  spiral  oi  paper- 

work for  paperwork's  sake  and  restores  some  sanity  to  the  process."  The  Independ- 
ent Bankers  Association  of  America  declared  that  the  new  rules  "should  alleviate 

the  paperwork  nightmare  of  CRA  for  community  banks  and  allow  them  to  con- 

centrate on  what  they  do  best — reinvest  in  their  communities."  And  just  last  week, 
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joining  a  coalition  of  civic  and  community  groups  and  mayors  from  around  the  coun- 
try, such  leading  financial  institutions  as  Chemical  Bank,  Bank  of  America, 

NationsBank,  First  National  Bank  of  Chicago,  American  Savings  Bank,  and  Home 
Savings  of  America,  jointly  praised  the  rulemaking  effort,  saying  that  the  new  rules 

strike  "a  balance  between  the  banking  industry's  desire  for  reduced  regulatory  bur- den and  the  need  for  all  American  communities  to  have  access  to  better  information. 

.  .  .  They  represent  a  significant  move  in  the  right  direction.  .  .  .  Now,  we  urge 

that  they  be  given  a  chance  to  work." 
The  right  approach,  after  all  of  this  thoughtful  work  by  the  regulatory  agencies 

and  the  public,  is  for  the  regulators  to  implement  the  new  regulation  on  schedule. 

To  amend  the  CRA  in  any  respect  before  the  new  rules'  effectiveness  can  be  evalu- 
ated would  be  counterproductive,  and  the  Administration  would  firmly  oppose  it. 

2.  Procedural  Changes  Affecting  CRA 

Banking  laws  have  long  required  banks  to  obtain  regulatory  approval  for  such 
transactions  as  establishing  branches,  acquiring  new  institutions,  or  merging  insti- 

tutions. We  believe  the  process  for  reviewing  such  transactions  can  and  should  be 
streamlined.  (Indeed,  the  OCC  and  OTS  have  already  taken  steps,  within  the  limits 
of  their  current  statutory  authority,  to  expedite  and  simplify  that  process.) 

Thus  we  support  the  objectives  of  sections  201  (acquisition  of  banks  by  bank  hold- 
ing companies),  202  (mergers  of  FDIC-insured  depository  institutions),  203  (Oakar 

transactions),  and  204  (branch  applications)  of  S.  650,  which  would  revise  the  proce- 
dure for  reviewing  such  transactions.  Under  sections  201  and  204,  well-capitalized, 

well-managed  institutions  with  satisfactory  CRA  records  could  generally  give  regu- 
lators notice  before  a  transaction  and  then  proceed  with  the  transaction  unless  regu- 
lators acted  within  a  specified  time  to  require  an  application. 

As  cun^ently  drafted,  these  sections  could  insulate  such  transactions  from  efiective 
CRA  review — review  which  current  law  specifically  requires,  and  which  has  played 

an  important  role  in  assuring  the  CRA's  effectiveness.  No  longer  would  persons  con- 
cerned about  an  institution's  record  of  meeting  community  needs  receive  notice  of, 

or  have  a  meaningful  opportunity  to  comment  on,  a  proposed  transaction.  These  sec- 
tions would  thus,  in  effect,  establish  a  safe  harbor  against  CRA-based  challenges — 

in  addition  to  the  explicit  safe  harbor  proposed  in  section  133.  Just  as  we  strongly 
oppose  section  133,  we  would  strongly  oppose  that  result. 

Our  opposition  to  CRA  safe  harbors  is  in  accord  with  the  principles  of  the  bill. 
In  section  201,  for  example,  institutions  with  satisfactory  CAMEL  ratings  would  not 
automatically  receive  approval  for  their  transactions.  The  Federal  Reserve  would 
evaluate  the  transaction  to  confirm  that  other  considerations  do  not  warrant  a  more 

complete  review  despite  the  bank's  rating.  This  same  logic  underlies  our  position  on 
CRA  review:  a  satisfactory  CRA  rating  does  not  mean  that  an  opportunity  to  con- 

sider other  factors  is  unnecessary. 

To  reconcile  our  CRA-related  concerns  with  the  shared  objective  of  streamlining 
the  application  process,  we  would  preserve  existing  requirements  to  publish  notice 
of  the  transactions  in  question;  give  interested  persons  at  least  30  days  to  comment 

on  an  institution's  CRA  record;  and  specify  that,  for  purposes  of  CRA,  institutions 
must  follow  these  procedures  for  a  full  application  if  regulators  receive  a  substantial 
CRA  protest.  This  approach  would  provide  a  streamlined  notice  process  in  the  over- 

whelming majority  of  cases,  while  preserving  the  integrity  of  the  CRA. 
Section  201,  which  we  have  already  discussed  in  the  context  of  CRA,  also  raises 

a  question  about  the  proper  role  of  the  Antitrust  Division  of  the  Department  of  Jus- 
tice in  considering  the  competitive  effects  of  bank  acquisitions.  As  drafted,  section 

201  would  allow  an  expedited  15-day  prior  notice  process  if  certain  preconditions 
were  satisfied.  Among  these  would  be  a  requirement  that  the  proposal  complies  with 
guidelines  adopted  by  the  Federal  Reserve,  in  consultation  with  the  Department  of 

Justice,  to  "identify  proposals  that  are  not  likely  to  have  a  significantly  adverse  ef- 
fect on  competition  in  any  relevant  financial  services  market." 

We  support  this  approach,  with  a  slight  modification.  The  Department  of  Justice 
has  raised  a  procedural  question  about  their  ability  to  receive  simultaneous  notice 
of  a  transaction.  Giving  the  Department  simultaneous  notice  of  the  transaction 
would  expedite  the  process  if  done  in  conjunction  with  an  amendment  to  waive  the 
typical  30-day  post-approval  waiting  period  contained  in  12  U.S.C.  1948  (b),  except 
for  those  transactions  where  the  Department  has  informed  the  Federal  Reserve, 
within  the  15-day  period  contained  in  this  section,  that  the  affect  of  this  transaction 
may  be  substantially  to  lessen  competition.  This  will  enable  the  transactions  to  pro- 

ceed expeditiously. 
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3.  Small  Business  Lending  Data 

We  also  strongly  oppose  section  235,  which  would  repeal  the  current  requirement 
that  depository  institutions  report  information  on  their  lending  to  small  businesses 
and  small  farms.  Such  information  is  both  useful  and  not  otherwise  available.  For 

example,  the  Justice  Department's  Antitrust  Division  uses  this  data  in  dozens  of 
bank  merger  cases  each  year  in  various  local  markets  throughout  the  country.  This 

data  is  the  only  readily  available  source  of  information  on  banks'  small  business 
lending,  and  is  therefore  of  great  importance  in  evaluating  the  anticompetitive  ef- 

fects of  proposed  mergers.  The  Small  Business  Administration  also  uses  the  data 

to  rank  the  small  business  lending  of  all  the  Nation's  commercial  banks. 
B.  Fair  Lending 

I  think  everyone  would  agree  that  discriminating  against  loan  applicants  based 
on  such  characteristics  as  race  or  sex  is  reprehensible.  The  Equal  Credit  Oppor- 

tunity Act  and  the  Fair  Housing  Act  prohibit  such  discrimination,  and  this  Adminis- 
tration is  firmly  committed  to  eliminating  such  discrimination.  When  such  discrimi- 

nation relates  to  home  mortgage  credit,  it  also  contravenes  the  national  policy  of  en- 
couraging home  ownership,  which  this  Committee  has  had  a  major  role  in  formulat- 

ing and  advancing. 
Section  302  rightly  seeks  to  encourage  institutions  to  test  themselves  for  discrimi- 

nation. We  want  institutions  to  be  able  to  self-test  and  to  then  take  corrective  ac- 
tion. We  support  incentives  toward  those  ends.  Section  302  as  drafted  is  overly 

broad,  so  we,  the  Department  of  Justice,  and  HUD  would  be  happy  to  work  with 
the  Subcommittee  on  appropriate  language  that  encourages  self-testing  without  hin- 

dering appropriate  enforcement  action. 

We  cannot,  however,  support  section  236's  proposed  reduction  in  the  number  of 
institutions  reporting  under  the  Home  Mortgage  Disclosure  Act,  given  the  role  these 
reports  play  in  identifying  discrimination.  These  reports  can  serve  to  alert  an  insti- 

tution of  possible  discriminatory  practices  in  its  operations.  They  also  assist  the  reg- 
ulators in  determining  compliance  with  CRA  and  enforcing  the  fair  lending  laws. 

While  we  recognize  that  this  data  must  be  handled  carefully  and  used  properly,  it 
has  real  value. 

C.  Truth-in-Lending  Act;  RESPA 

1.  Coordinating  RESPA  and  the  TYuth- in -Lending  Act;  Responsibility  for 
Administering  RESPA 

The  Truth-in-Lending  Act  establishes  a  way  of  calculating  and  disclosing  the  true 

cost  of  credit,  i.e.,  tie  annual  percentage  rate  (APR).  The  Truth-in-Lending  Act's 
APR  disclosures  must  be  delivered  within  3  days  of  loan  application,  or — sooner  if 
the  loan  is  closed  first.  RESPA  requires  that  lenders  provide  borrowers,  within  3 
days  of  loan  application,  with  a  Good  Faith  Estimate  ol  all  settlement  costs  associ- 

ated with  a  closing  on  a  purchase  money  mortgage  loan.  Typically,  the  Truth-in- 
Lending  Act  disclosures  are  provided  separately  but  along  with  the  Good  Faith  Esti- 

mate and  other  RESPA  disclosures.  Aaditional  disclosure  are  also  required  under 
both  statutes  at  the  time  of  closing. 

The  Truth-in-Lending  Act  applies  to  most  consumer  credit  transactions,  including, 
for  example,  credit  cards,  car  loans,  and  home  mortgages.  RESPA  applies  only  to 
loans  on  residential  real  property.  Both  statutes  apply  to  lenders,  but  KESPA  provi- 

sions also  apply  to:  real  estate  agents  and  brokers;  title  agents  and  underwriters; 
credit  reporting  companies;  appraisers;  attorneys;  escrow  or  closing  agents;  and 
mortgage,  casualty  and  homeowners  insurers,  etc. 

This  brief  recitation  suggests  the  compliance  difficulties  lenders  have  faced  in 
dealing  with  these  two  laws.  Action  to  harmonize  the  workings  of  the  Truth-in- 
Lending  Act  and  RESPA  is  clearly  appropriate.  Eliminating  duplicative  and  need- 

lessly burdensome  disclosures  and  unworkable  requirements  in  the  home  mortgage 
lending  process  would  reduce  the  cost  of  loan  originations  and  relieve  consumers 
from  information  overload. 

Indeed,  we  believe  that  simplifying,  consolidating,  and  coordinating  all  the  disclo- 
sures required  in  the  home  purchase  and  finance  process  (including,  for  example, 

environmental  disclosures)  and  eliminating  needless  requirements  would  best  serve 
the  interests  of  consumers  and  the  industry.  We  further  believe  that  this  objective 
should  be  pursued  through  an  interagency  process  rather  than  by  giving  a  mandate 
to  the  Federal  Reserve  simply  to  make  the  disclosures  uniform.  The  problem  that 
creates  the  overlap  is  primarily  statutory,  not  regulatory,  and  does  not  lend  itself 
to  creating  minor  exemptions  from  one  provision  or  another.  We  suggest  that  the 
Federal  Reserve,  HUD,  and  Treasury  be  directed  jointly  to  study  the  entire  process 
as  it  relates  to  home  finance  and  to  develop  recommendations  for  changes  in  all  the 
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relevant  laws  that  would  simplify  and  coordinate  this  process,  to  ensure  that  con- 
sumers receive  the  information  and  protection  they  need  and  to  avoid  needless  bur- 

dens on  lenders  and  other  participants. 
S.650  also  provides  for  the  transfer  of  all  RESPA  responsibilities  to  the  Federal 

Reserve.  Recognizing  that  HUD  is  the  only  agency  with  comprehensive  exp)ertise  on 
the  full  scope  of  housing-related  matters,  we  should  leave  rulemaking  authority 
under  RESPA  with  HUD.  In  the  meantime,  we  support  the  clarification  that  the  fi- 

nancial regulatory  agencies  have  concurrent  jurisdiction  with  HUD  in  enforcing 
RESPA. 

2.  Specific  Provisions 

We  agree  on  the  value  of  simplifying  the  Truth-in-Lending  Act  and  RESPA.  We 

support  most  of  the  bill's  amendments  to  those  Acts,  either  as  drafted  or  with  modi- fications. 

The  Truth-in-Lending  Act  should  not  permit  borrowers  to  avoid  responsibility  al- 
together because  of  truly  technical  violations.  Accordingly,  we  support  the  objectives 

of  sections  113,  114,  115,  116,  117,  and  119.  We  are  concerned,  however,  that  some 
of  these  sections  as  drafted  are  overly  broad.  We  would  be  glad  to  work  with  the 
Subcommittee  to  develop  appropriate  language. 
We  would  support  a  modified  version  of  section  103,  under  which  the  Federal  Re- 

serve may,  by  regulation,  exempt  transactions  from  the  Truth-in-Lending  Act  if  the 
Fed  found  that  coverage  by  the  Act  did  not  benefit  consumers  by  providing  useiul 

information  or  protection.  Furthermore,  the  requirement  that  benefits  be  "measur- 
able" is  overly  restrictive,  and  should  be  deleted. 

We  support  the  efforts  to  improve  disclosures.  Section  104  would  simplify  disclo- 
sure regarding  the  transfer  of  loan  servicing.  Section  112  simplifies  disclosure  of 

how  interest  rates  on  an  adjustable-rate  mortgage  may  change.  The  current  regu- 
latory requirement  to  provide  a  hypothetical  example  of  how  the  annual  percentage 

rate  and  minimum  payment  would  have  changed  auring  the  past  15  years  is  overly 
complex.  But  borrowers  should  be  made  clearly  aware  of  how  their  monthly  pay- 

ments can  increase  (e.g.,  by  including  a  worst-case  scenario). 

We  oppose  section  104's  elimination  of  the  RESPA  protection  for  second  mort- 
gages, which  Congress  extended  in  1992  "because  of  the  unfortunate  potential  for 

fraud  and  abuse  among  the  elderly  and  inner-city  homeowners." 
We  support  section  118's  clarification  of  assignees'  Truth-in-Lending  liability. 

D.  Truth-In-Savings  Act 

Section  141  would  largely  repeal  the  Truth-in-Savings  Act,  retaining  only  those 
provisions  of  the  Act  that  require  banks  to  pay  interest  on  the  full  investable  bal- 

ance at  the  disclosed  rate.  Although  we  agree  that  the  Act  warrants  review,  we  do 
not  support  its  repeal.  We  note  that  the  costs  of  compliance  have,  to  a  significant 

degree,  already  been  expended.  We  are  concerned  about  repealing  the  Act's  protec- 
tions against  fraudulent  and  misleading  statements,  and  against  advertising  mini- 
mum balance  accounts  as  free.  We  also  see  value  in  promoting  clear  and  accurate 

disclosure  of  account  terms,  annual  percentage  yield  and  applicable  fees  and  pen- 
alties. 

A  better  approach  may  be  to  identify  and  improve  the  aspects  of  the  Truth-in-Sav- 
ings Act  that  cause  problems,  rather  than  repealing  it.  For  example,  institutions 

without  automated  systems  to  calculate  interests  rates  do  have  difficulty  complying 
with  the  Act,  and  appropriate  exemptions  could  address  these  concerns.  Any  revi- 

sions to  the  Act  should  retain  the  regulator's  authority  to  act  against  misleading statements. 

E.  Safety  and  Soundness  Safeguards 

Several  provisions  of  S.  650  directly  affect  the  supervisory  process  and  have  sig- 
nificant implications  for  safety  and  soundness.  With  memories  of  massive  bank  and 

thrift  failures  still  fresh  in  the  public's  memory,  and  with  public  confidence  in  bank 
supervision  still  being  restored,  we  think  it  especially  important  to  move  with  great 
caution  in  this  area. 

Three  topics  give  us  serious  concern:  the  frequency  of  examinations,  the  independ- 
ence of  audit  committees,  and  insider  lending. 

1.  Annual  Examinations 

Current  law  generally  requires  an  annual  examination  of  every  bank  with  assets 
of  $250  million  or  more.  Regulators  can  examine  smaller  banks  on  an  18-month 

cycle,  depending  on  the  institution's  size  and  examination  rating.  Section  221  would 
expand  these  exceptions  so  that  regulators  could  examine  the  overwhelming  major- 

ity of  FDIC-insured  institutions  only  every  2  years. 
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We  believe  that  2  years  is  too  long  a  period  to  forego  examination  of  even  small 
banks.  In  2  years,  the  local  economy  or  interest  rates  can  change  dramatically,  or 
management  could  be  replaced.  To  extend  the  annual  examination  exception  to  2 
years  would  work  to  contravene  the  objectives  that  Congress  sought  to  achieve 
through  the  FDIC  Improvement  Act  of  1991  (FDICIA). 

In  FDICIA  Congress  adopted  "prompt  corrective  action" — a  new  approach  to  su- 
pervision in  which  depository  institutions  face  progressively  more  stringent  super- 

visory safeguards  as  their  capital  declines.  Two  aspects  of  this  new  system  are  of 
critical  importance:  timely  and  accurate  measurement  of  capital  levels,  and  prompt 
intervention  as  capital  falls. 

The  experience  of  the  past  decade  has  taught  us  that  capital  can  erode  with  amaz- 
ing speed  when  an  institution  comes  under  stress.  Frequent  bank  examinations  are 

crucial  to  maintaining  the  integrity  of  prompt  corrective  action.  Two  years  is  simply 
too  long,  in  our  view,  for  a  bank  of  any  size  to  go  without  examiner  oversight,  and 
permitting  a  2-year  cycle  for  small  banks  would  simply  increase  the  exposure  of  the 
deposit  insurance  funds. 

2.  Independent  Audit  Committees 

The  importance  of  an  effective  independent  audit  function  in  depository  institu- 
tions cannot,  in  our  judgment,  be  overstated.  It  is  an  essential  internal  check  and 

balance.  Weakening  this  important  safeguard,  in  the  name  of  reducing  burdens, 
would  be  misguided. 
We  are  particularly  concerned  about  a  retreat  from  the  current  requirement  that 

audit  committees  consist  entirely  of  outside  directors.  To  jjermit  management  direc- 

tors to  sit  on  the  audit  committee  would,  we  believe,  impair  the  committee's  objec- 
tivity and  independence,  and  we  believe  there  is  substantial  experience  to  bear  this 

out. 

This  is  particularly  important  because  the  audit  committee  is  typically  the  prin- 

cipal point  of  contact  between  an  institution's  board  of  directors  and  the  institution's 
own  internal  audit  function.  Internal  auditors — who  are,  of  course,  employees  of  the 
institution — must  be  able  to  communicate  their  concerns  and  findings  to  the  board 
without  control  by,  or  fear  of  reprisal  from,  the  very  management  whose  actions 
they  may  be  reviewing.  Allowing  management  directors  to  sit  on  audit  committees 
would  compromise  the  efTectiveness  of  this  process. 

While  we  support  giving  regulators  some  limited  discretionary  flexibility  to  grant 
hardship  exemptions,  under  carefully  defined  circumstances,  for  only  a  limited  num- 

ber of  positions  on  the  audit  committee,  we  oppose  any  change  in  the  basic  require- 
ment. 

3.  Insider  Lending 

Ensuring  not  only  a  safe  and  sound,  but  also  a  fair,  banking  system  demands  that 
loans  to  bank  insiders  face  special  scrutiny  and  that  insiders  not  receive  preferential 
access  to  credit.  Tracking  loans  to  insiders  helps  protect  against  abuses.  Section  212 
would  amend  several  of  the  tracking  rules. 

While  we  support  certain  of  these  proposed  changes,  we  would  not  eliminate  the 
requirement  for  reports  of  loans  to  officers  by  unaffiliated  banks  where  the  loans 
exceed  the  amount  the  officers  could  borrow  at  the  employing  banks.  Nor  would  we 
eliminate  reports  to  the  board  of  directors  regarding  correspondent  bank  loans  to 

executive  officers  and  shareholders  who  control  more  than  10  percent  of  the  bank's 
voting  securities.  In  each  of  these  cases  the  potential  for  conflicts  of  interest  is  great, 
and  the  required  reports  are  an  important  safeguard. 
F.  Thrift  Charter 

Several  sections  of  the  bill  relate  specifically  to  thrift  institutions.  Section  303 
would  exempt  from  the  QTL  test  savings  associations  at  least  90  percent  of  whose 
customers  consist  of  current  or  former  military  personnel,  or  related  persons.  We 
can  accept  this  section. 
We  support  amending  the  Federal  thrift  charter  to  remove  percentage-of-assets 

limits  on  credit  card  loans  and  education  loans,  and  permit  institutions  to  invest  an 
additional  10  percent  of  their  assets  in  small  business  loans,  all  as  proposed  in  sec- 

tion 304. 

Section  304  would  also  treat  a  savings  association  that  meets  the  Internal  Reve- 

nue Code's  definition  of  "domestic  building  and  loan  association"  as  a  qualified  thrift 
lender  (QTL)  for  purposes  of  the  Home  Owners  Loan  Act.  We  generally  support  this 
provision,  but  only  for  thrifts  not  controlled  by  commercial  firms.  We  oppose  using 
this  bill  as  a  vehicle  for  impairing  the  separation  between  banking  anci  commerce. 
Accordingly,  we  believe  that  such  thrifts  should  continue  to  comply  with  the  QTL 
test. 
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Permitting  thrifts  to  satisfy  either  the  QTL  test  or  the  tax  test  gives  many  thrifts 
additional  flexibiUty.  We  do  not  support  going  beyond  that  to  let  consumer,  credit 
card,  educational,  or  other  loans  satisfy  the  QTL  test  without  limit  as  if  they  were 
residential  mortgages.  Such  proposals — which  essentially  amount  to  letting  thrifts 
become  consumer  banks — beg  the  question  of  whether  there  is  still  any  need  for  a 
separate  thrift  charter. 

A  banking  organization  that  owns  both  a  bank  and  a  savings  association  is  both 
a  bank  holding  company  and  a  savings  and  loan  holding  company,  and  is  regulated 
by  both  the  Federal  Reserve  and  the  Office  of  Thrift  Supervision.  Section  205  would 
eliminate  OTS  regulation  in  such  instances.  We  do  not  object  to  the  proposal,  but 
we  want  to  ensure  that  the  OTS  retains  its  authority  to  address  holding  company 
matters  unique  to  savings  associations.  We  therefore  believe  the  OTS  and  the  Fed- 

eral Reserve  should  be  directed  to  work  out  necessary  procedures  for  addressing 
these  matters.  For  example,  the  Federal  Reserve  should  be  directed  to  cooperate 
with  the  OTS  on  enforcement  matters,  the  OTS  should  receive  access  to  inspection 
reports,  and  the  OTS  should  have  the  authority  to  comment  on  applications  for  the 
acquisition  of  a  new  thrift.  Examinations  are  already  coordinated,  so  the  OTS  has 
that  authority. 

G.  Miscellaneous 

There  are  several  provisions  of  S.  650  that  do  not  lend  themselves  to  a  more  gen- 
eral classification.  I  would  like  to  touch  upon  several  of  these. 

We  support  sections  201,  202,  203,  and  204,  which  streamline  regulatory  applica- 
tion procedures,  with  the  modest  changes  discussed  above  to  preserve  the  efTective- 

ness  of  the  CRA. 

Section  206  would  eliminate  the  per-branch  capital  rule  for  national  and  State 
member  banks,  which  modem  consolidated  capital  requirements  render  unneces- 

sary. We  support  this  section. 

We  also  support  section  207's  elimination  of  branch  application  requirements  for 
ATM's.  ATM's  differ  qualitatively  from  brick  and  mortar  buildings  in  the  availability 
of  services  and  in  the  competitive  advantage  they  provide  to  a  particular  institution. 
The  applications  process  should  reflect  this. 
We  support  section  208,  which  would  permit  well-capitalized  national  and  State 

member  banks  with  satisfactory  CAMEL  ratings  to  invest  up  to  150  percent  of  their 
capital  stock  in  bank  premises  without  regulatory  approval. 
We  believe  section  210  goes  too  far  by  eliminating  the  requirement  that  institu- 

tions file  a  notice  at  least  30  days  before  hiring  new  directors  or  senior  executive 
officers  for  newly  chartered  institutions,  undercapitalized  institutions,  or  institu- 

tions that  have  recently  undergone  a  change  in  control.  Eliminating  this  notice  re- 
quirement would  also  eliminate  the  background  check  requirement.  The  quality  of 

management  is  very  important  in  these  critical  situations.  However,  we  recognize 
that  the  regulators  may  know  individuals  being  considered  for  management  posi- 

tions, making  lengthy  background  checks  unnecessary.  We  therefore  believe  regu- 
lators should  continue  to  receive  notice  of  changes  in  management,  but  have  author- 

ity to  waive  the  requirements  for  a  background  check. 
Section  215  would  amend  the  Foreign  Bank  Supervision  Enhancement  Act  of 

1991,  which  required  the  Federal  Reserve  Board  to  establish  and  implement  stand- 
ards for  foreign  bank  entry  into  the  U.S.  and  established  the  Federal  Reserve  as 

the  primary  Federal  regulator  for  State-licensed  offices  of  foreign  banks  covered  by 

this  section.  We  support  the  section's  elimination  of  the  duplicative  examination  pro- 
cedures for  foreign  banks.  We  support  the  current  moratorium  on  imposing  exam- 

ination fees  on  offices  of  foreign  banks,  as  enacted  in  the  Interstate  Banking  and 

Branching  Act  of  1994,  and  therefore  oppose  section  215's  override  of  the  underlying 
fee  provision.  In  addition,  we  support  alternative  approaches  (set  forth  in  Appendix 
A)  for  reducing  delays  in  reviewing  and  acting  on  such  foreign  bank  applications. 

Finally,  we  oppose  eliminating  the  Federal  Reserve's  authority  to  order  the  termi- 
nation of  a  State-licensed  foreign  bank,  branch  or  agency.  It  is  crucial  to  have  a  Fed- 

eral bank  regulator  cognizant  of  those  entities'  multi-State  and  international  activi- 
ties, with  access  to  Federal  intelligence  on  such  entities'  international  operations 

and  authority  to  assure  their  speedy  termination  should  the  public  interest  require. 
We  oppose  using  this  bill  as  a  vehicle  for  goals  other  than  alleviating  regulatory 

burden,  such  as  restructuring  the  FDIC  board  (section  243)  or  permitting  nonbank 
banks  owned  by  commercial  firms  to  increase  their  assets  without  limit,  free  from 
the  7  percent  annual  growth  limit  Congress  imposed  in  1987  when  it  reafllrmed  the 
separation  of  banking  and  commerce  (section  308). 
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m.  Concliision 

We  look  forward  tx)  working  with  the  Subcommittee  and  other  Members  of  Con- 
gress as  this  bill  worics  its  way  through  the  legislative  process.  Working  together, 

we  can  eliminate  regulatory  burdens  while  maintaining  important  and  necessary 
public  benefits. 

I  would  be  happy  to  respond  to  any  questions  the  Subcommittee  may  have. 

APPENDIX  A: 

Section-By-Section  Comments  on  S.650 

Sec.  101.  Coordination  OF  THE  Trlth-in-Lending  Act  AND  THE  Real  Estate 
Settlement  Procedures  Act  (RESPA). 

The  Truth-in-Lending  Act  establishes  a  way  of  calculating  and  disclosing  the  true 

cost  of  credit,  e.g.,  the  annual  percentage  rate  (APR).  The  Truth-in-Lending  Act's APR  disclosures  must  be  delivered  within  3  days  of  loan  application,  or  sooner  if 
the  loan  is  closed  first.  RESPA  requires  that  lenders  provide  borrowers,  within  3 

days  of  a  loan  application,  with  a  "good  faith  estimate"  of  all  settlement  costs  associ- 
ated with  a  closing  a  purchase  money  mortgage  loan.  Typically,  the  Truth-in-Lend- 

ing Act  disclosures  are  provided  separately,  but  along  with  the  good  faith  estimate 
and  other  RESPA  disclosures.  Additional  disclosures  are  also  required  under  both 
statutes  at  the  time  of  closing. 

The  Truth-in-Lending  Act  applies  to  most  consumer  credit  transactions,  including, 
for  example,  credit  cards,  car  loans,  and  home  mortgages.  RESPA  applies  only  to 
loans  on  residential  real  property.  Both  statutes  apply  to  all  types  of  lenders,  but 
other  RESPA  provisions  also  apply  to  other  settlement  service  providers,  including 
real  estate  agents  and  brokers,  title  agents  and  underwriters,  credit  reporting  com- 

panies, appraisers,  attorneys,  escrow  or  closing  agents,  mortgage,  casualty  and 
nomeowner  insurers,  and  so  on. 

Section  101  directs  the  Federal  Reserve  to  make  the  disclosures  required  under 
the  Truth-in-Lending  Act  and  RESPA  consistent  with  each  other  and  with  other  dis- 

closure laws.  It  would  prohibit  the  Federal  Reserve  from  imposing  any  disclosure 
requirement  unless  the  requirement  would  eliminate,  modify,  or  simplify  any  disclo- 

sure required  by  the  Truth-in-Lending  Act  or  RESPA. 
Eliminating  the  duplicative  or  overwhelming  disclosures  in  the  home  mortgage  fi- 

nance origination  process  would  reduce  the  cost  of  loan  originations  of  lenders  and 
simplify  the  mystifying  blizzard  of  paper  that  the  consumer  receives. 

However,  the  problem  does  not  lie  primarily  in  RESPA  and  the  Truth-in-Lending 
Act  regulations.  The  Truth-in-Lending  Act  specifies  how  to  calculate  and  disclose 
the  cost  of  credit  for  all  credit  transactions.  Typically,  this  information  is  added  to 

the  "good  faith  estimate." 
The  Administration  believes  that  simplification,  consolidation,  and  coordination  of 

timing  of  all  of  the  disclosures  required  in  the  home  purchase  and  finance  process 
(including,  for  example,  environmental  disclosures)  and  the  elimination  of  unneces- 

sary requirements  would  be  in  the  best  interest  of  consumers  and  the  industry. 
However,  the  manner  in  which  this  occurs  requires  important  policy  decisions. 

We  have  concerns  about  granting  this  authority  solely  to  the  Federal  Reserve,  be- 
cause it  has  no  experience  with  RESPA.  Instead,  we  suggest  that  the  Federal  Re- 
serve, HUD,  and  the  Treasury  perform  the  coordination  task.  HUD  and  the  Federal 

Reserve  administer  these  respective  statutes,  and  the  Treasury  can  provide  an  ob- 
jective and  broadly  oriented  perspective  to  this  process.  The  three  agencies  would 

study  the  lending  process  as  it  relates  to  home  finance  and  develop  recommenda- 
tions for  changes  in  all  the  relevant  laws  that  would  simplify  and  coordinate  this 

process,  to  ensure  that  consumers  receive  the  information  and  protection  they  need 
and  to  relieve  lenders  and  other  participants  of  needless  burdens. 

Sec.  102.  EuMiNATioN  of  Redundant  Regulators. 

The  authority  of  HUD  to  administer  RESPA  would  be  transferred  to  the  Federal 
Reserve  under  this  section.  Enforcement  authority  would  be  exercised  by  an  institu- 

tion's primary  Federal  regulator  in  the  case  of  banks,  thrifts,  and  other  regulated 
entities  and  the  Federal  Trade  Commission  when  enforcement  authority  is  not  pro- 

vided to  another  agency. 
It  is  important  that  the  agency  charged  with  developing  regulations  under  RESPA 

has  knowledge  and  expertise  concerning  the  home  purchase  and  finance  process  and 
a  mission  that  includes  protection  of  the  home-buying  consumer.  RESPA  covers  not 
only  lenders,  but  also  many  other  settlement  service  providers,  including  real  estate 
agents  and  brokers,  title  agents  and  underwriters,  credit  reporting  companies,  ap- 

praisers, attorneys,  escrow  or  closing  agents,  mortgage,  casualty,  and  homeowner  in- 
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surers,  etc.  HUD  is  the  only  agency  with  responsibiHties  and  expertise  that  include 
the  fall  panoply  of  the  housing  and  housing-finance  system.  We  should  therefore 
leave  ruIemaKing  authority  under  RESPA  with  HUD  after  the  Interagency  Task 
Force  referred  to  under  section  101  has  completed  its  work. 

The  system  of  enforcement  set  forth  in  section  102  would  not  work  well  for 
RESPA  enforcement.  First,  there  is  a  risk  of  dramatically  different  interpretations 
of  the  same  statute  by  different  enforcing  agencies.  Second,  many  RESPA  violations 
concern  two  or  more  actors  providing  difTerent  settlement  services  who  would  be 
under  the  jurisdiction  of  difTerent  agencies  under  this  enforcement  scheme.  Finally, 
much  of  the  expertise  and  information  used  to  develop  informed  regulations  comes 
from  complaints  and  other  enforcement  activity.  This  valuable  input  would  be  lost 
under  this  scheme. 

Consequently,  pending  the  conclusion  of  the  analysis  called  for  under  section  101, 
the  Administration  supports  clarifying  in  legislation  that  the  bank  regulatory  agen- 

cies have  concurrent  enforcement  authority  along  with  HUD  under  RE!SPA. 
Sec.  103.  General  Exemption  Authority  for  Loans. 

This  section  would  require  the  Federal  Reserve  to  exempt  any  class  of  credit 
transactions  from  all  or  part  of  the  Truth-in-Lending  Act  when  the  Board  deter- 

mines that  coverage  under  the  Act  fails  to  "measurably"  benefit  consumers.  The  bill directs  the  Federal  Reserve  to  base  its  determination  on  such  factors  as  the  amount 

of  the  loan,  whether  such  disclosures  complicate  this  type  of  transaction,  the  sophis- 
tication of  the  borrower,  and  the  importance  of  credit  to  the  borrower. 

We  can  support  this  provision  if  the  restrictive  qualifier  "measurable"  is  deleted. 
This  will  clarify  that  the  goals  of  the  Truth-in-Lending  Act  must  not  be  undermined. 
It  would  also  be  consistent  with  Executive  Order  12866,  Regulatory  Planning  and 
Review.  Such  exemptions  should  be  granted  only  by  rule  to  ensure  sufTicient  public 

comment  and  avoid  ambiguity  arising  from  the  Federal  Reserve's  inaction  in  a  par- ticular case. 

Sec.  104.  Reductions  in  RESPA  Regulatory  Burdens. 

Section  104  would  require  lenders  to  disclose  to  loan  applicants  whether  loan 
servicing  may  be  assigned,  sold,  or  transferred.  Neither  historic  information  nor  an 
applicant  attestation  would  be  required.  It  would  also  eliminate  the  application  of 
RESPA  to  second  mortgages. 
We  do  not  object  to  simplifying  the  servicing  disclosure,  although  we  do  not  be- 

lieve the  current  requirement  creates  much  of  a  burden.  Last  year,  Congress  elimi- 
nated the  most  burdensome  provision  of  the  statute,  which  required  that  the  lender 

disclose  the  percentage  of  business  over  the  last  3  years  that  it  had  sold,  assigned, 
or  transferred.  All  that  remains  is  that  they  must:  (1)  disclose  that  the  loan  servic- 

ing may  be  assigned;  (2)  disclose  that  the  lender  has  previously  assigned  servicing; 
and  (3)  if  the  lender  does  not  engage  in  loan  servicing  at  all,  indicate  the  present 
intent  to  assign  the  servicing.  This  provision  would  go  further,  requiring  only  item 
(1). 
We  oppose  removing  the  application  of  RESPA  in  the  second  m.ortgage  context. 

In  1992,  Congress  amended  RESPA  to  extend  its  provisions  to  subordinate  liens, 
finding: 

The  Subcommittee  included  second  mortgages  within  RESPA  because  of  the  un- 
fortunate potential  for  fraud  and  abuse  among  the  elderly  and  inner  city  home- 

owners. The  Subcommittee  heard  disturbing  testimony.  .  .  that  indicated  that 
some  secondary  mortgage  lenders,  home  repair  specialists  and  banks  had  alleg- 

edly taken  advantage  of  elderly  and  minority  homeowners  by  making  loans  with 
rates  as  high  as  25  percent  with  balloon  payments  due  in  3  to  5  years.  The  Sub- 

committee believes  that  some  homeowners  might  have  been  spared  foreclosure 
and  bankruptcy  if  comprehensive  RESPA  disclosures  had  been  required  during 
the  negotiation  process  and  if  the  anti-kickback  provisions  had  been  in  place. 

HUD's  rule  implementing  this  provision  only  went  into  effect  on  August  9,  1994. 
Nothing  has  changed  to  eliminate  the  concern  that  Congress  expressed  only  a  few 
years  ago. 

Finally,  section  104  would  conform  RESPA  and  the  Truth-in-Lending  Act  exemp- 
tions for  business  loans.  Currently,  the  two  exemptions  are  identical,  except  that 

RESPA  does  not  exempt  individual  financing  1-4  family  properties  for  rental  pur- 
poses. Although  these  purchasers  are  not  unlike  to  individuals  purchasing  their  own 

homes,  we  do  not  oppose  this  reconciliation  of  definitions. 

Sec.  111.  Exemption  FOR  Certain  Borrowers. 

This  section  would  add  a  "sophisticated  borrower"  exemption  to  the  Truth-in- 
Lending  Act.   Loans  to  consumers  with   an  earned  annual  income  of  more  than 
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$200,000  or  with  net  assets  in  excess  of  one  million  dollars  would  not  be  covered 
by  Truth -in -Lending  Act. 

While  we  question  the  assumption  that  such  consumers  do  not  need  the  Act's  pro- tections, and  while  it  appears  that  the  need  to  confirm  that  borrowers  meet  the  re- 
quirements of  the  exemption  will  likely  add  burdens  for  the  industry,  we  have  no 

objection  to  this  proposal. 

Sec.  112.  Alternative  Disclosures  for  Adjustable  Rate  Mortgages. 

The  Truth-in-Lending  Act  requires  lenders  providing  open-end  credit  secured  by 
the  consumer's  principal  dwelling  to  disclose  a  hypothetical  example  of  how  the  an- 

nual percentage  rate  and  minimum  periodic  payment  would  have  changed  during 
the  previous  15  years. 

The  bill  would  grant  lenders  of  open-end  credit  transactions  the  option  of  provid- 
ing the  hypothetical  example  currently  required,  or  stating  that  the  monthly  pay- 

ment may  increase  or  decrease  with  the  annual  percentage  rate.  A  new  requirement 
would  grant  lenders  in  a  variable  interest  rate  residential  mortgage  transaction  that 
is  not  open-end  credit  the  same  disclosure  alternative. 
We  support  simplifying  this  disclosure  requirement.  But  the  simpler  alternative 

proposed  offers  consumers  no  substantive  information.  We  suggest  requiring  disclo- 
sure only  of  the  highest  payment  possible  under  the  terms  of  the  loan,  Or  some 

other  characterization  of  a  borrower  s  "worst  case  scenario." 
Sec.  113.  Treatment  of  Certain  Charges. 

The  Truth-in-Lending  Act  defines  "finance  charge"  to  include  fees  paid  to  third 
parties,  such  as  courier  services  that  deliver  documents  necessary  for  closing.  In  a 
recent  court  case,  a  borrower  was  able  to  rescind  an  entire  transaction  because  a 

lender  included  such  third-party  charges  in  the  "amount  financed,"  rather  than  as 
part  of  the  finance  charge. 

This  section  would  retroactively  and  specifically  exclude  from  the  Truth-in-Lend- 
ing Act  definition  of  finance  charge  fees  and  amounts  imposed  by  third-party  closing 

agents  if  the  creditor  does  not  expressly  require  the  charge  and  does  not  retain  the 

charge.  In  addition,  this  section  would  exclude  from  the  "finance  charge"  certain 
taxes  and  fees  for  preparing  documents  in  certain  transactions. 
We  agree  that  lencfers  honestly  attempting  to  comply  with  the  Truth-in-Lending 

Act's  rules  may  suffer  unduly  harsh  penalties  for  merely  technical  violations.  The 
language  of  this  section,  however,  is  overbroad.  We  are  happy  to  work  with  the  Sub- 

committee on  appropriate  language. 

Sec.  114.  Exemptions  FROM  Rescission. 

Under  the  Truth-in-Lending  Act,  consumers  may  rescind  a  transaction  at  any 
time  within  3  days  of  closing  for  any  reason,  or  for  3  years  if  material  disclosures 
were  not  provided.  This  section  would  exclude  refinancings,  other  than  high  cost 
refinancings,  from  those  transactions  subject  to  this  right  of  rescission. 

We  believe  consumers  need  to  know  the  terms  under  which  credit  is  being  grant- 
ed, whether  the  loan  is  a  first  mortgage  or  a  refinancing.  This  especially  applies 

when  offers  to  refinance  come  from  disreputable  contractors  who  urge  consumers  to 
pay  for  services  with  new  funds  that  become  available  through  a  refinancing.  How- 

ever, we  can  support  this  provision  if  applied  only  to  those  refinancings  where  the 
loan  amount  is  not  increased,  except  to  cover  transaction  costs  related  to  the  new 
loan. 

Sec.  115.  Tolerances;  Basis  OF  Disclosures. 

The  Truth-in-Lending  Act  contains  no  tolerance  for  even  small  errors  in  disclosing 
the  finance  charge.  This  section  would  create  a  statutory  tolerance  for  errors  in  the 
disclosed  finance  charge  of  up  to  $100  for  transactions  that  are  not  open-end  credit 
plans.  It  would  also  provide  that  a  disclosure  with  respect  to  a  portion  of  interest 
determined  on  a.  per  diem  basis  and  payable  at  closing  would  be  considered  accurate 
under  the  Truth-in-Lending  Act  if  based  on  reasonably  available  information  at  the 
time. 

We  agree  that  the  Truth-in-Lending  Act  should  accommodate  reasonable  esti- 
mates and  bona  fide  errors.  Lenders,  for  example,  cannot  always  disclose  completely 

accurately  the  amount  of  interest  due  at  closing  when  based  on  a  daily  charge,  given 
the  frequency  with  which  closing  dates  change.  However,  a  fiat  $100  tolerance  may 
be  too  large  on  a  small  loan. 

Sec.  116.  Limitation  ON  Liability. 

This  section  exempts  lenders  from  civil,  criminal,  or  administrative  enforcement 
under  the  Truth-in-Lending  Act  and  from  the  3-year  rescission  period  for  Truth-in- 
Lending  Act  violations  for  disclosures,  such  as:  (1)  taxes  incurred  as  a  precondition 
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for  recording  a  security  interest;  (2)  third-party  fees  neither  required  nor  retained 
by  the  lender,  (3)  fees  for  preparing  settlement  documents,  such  as  deeds  and  ap- 

praisals; and  (4)  creditor-imposed  delivery  charges. 
As  with  the  other  Truth-in-Lending  Act  amendments,  we  support  the  goal.  How- 

ever, we  do  not  believe  section  116's  broad  liability  exemption  best  addresses  the 
problems  raised  by  the  court  case  discussed  under  section  113.  We  are  happy  to 
work  with  the  Subcommittee  on  appropriate  language. 

Sec.  117.  Limitation  ON  Rescission  Period. 

Section  135  of  the  Truth-in-Lending  Act  grants  a  right  of  rescission  to  a  consumer 
in  a  credit  transaction  in  which  a  security  interest  is  retained  or  acquired  in  the 

consumer's  principal  dwelling.  If  required  material  disclosures  are  made  to  the 
consumer,  the  right  to  rescind  expires  3  days  after  the  transaction  is  consummated. 
If  required  material  disclosures  are  not  made,  the  right  to  rescind  expires  on  the 
earlier  of  (1)  3  years  after  the  date  the  transaction  is  consummated,  or  (2)  upon  the 
sale  of  the  property. 

The  Truth-in-Lending  Act  would  be  amended  by  this  section  to  expressly  provide 
that  the  expiration  of  the  right  of  rescission  is  absolute,  and  no  consumer  may  as- 

sert rescission  affirmatively  or  as  a  defense  in  any  action  brought  under  the  Truth- 
in-Lending  Act  in  any  State  or  Federal  court.  Any  State  law  that  is  inconsistent 
with  the  limitations  on  the  rescission  right  contained  in  the  Truth-in-Lending  would 
be  overridden. 

The  proposal  appears  to  address  State  court  decisions  that  have  permitted  con- 
sumers to  rescind  transactions  after  the  expiration  of  the  3-year  limitation  period 

when  rescission  is  raised  as  a  defense  in  the  nature  of  recoupment  or  as  a  counter- 
claim. 

We  support  the  goals  of  the  provision,  but  the  language  should  be  clarified  to  en- 
sure that  the  focus  is  on  State  court  interpretations  of  Federal  law.  As  drafted,  it 

may  preempt  State  laws. 
Sec.  118.  Assignee  Liability. 

Assignees  may  be  liable  for  violations  of  the  Truth-in-Lending  Act  when  such  vio- 
lations are  apparent.  The  Truth-in-Lending  Act  includes  two  non-exclusive  examples 

of  apparent  violations:  (1)  when  the  disclosure  can  be  determined  to  be  inaccurate 
on  the  face  of  the  disclosure  statement;  and  (2)  when  a  disclosure  fails  to  use  the 

terms  required  by  Truth-in-Lending  Act. 
Section  118  would  limit  the  liability  of  assignees  under  Truth-in-Lending  Act  (es- 

sentially defining  apparent  violation  to  only  mean  the  two  examples  currently  in  the 
statute).  Such  modification  seems  appropriate  since  assignee  liability  to  date  has 
never  been  found  on  any  other  grounds.  Furthermore,  such  standards  are  suffi- 

ciently broad  to  cover  most,  if  not  all,  anticipated  circumstances.  We  support  this 
provision  as  written. 

Sec.  119.  Modification  of  Waiver  of  Right  of  Rescission. 

The  Truth-in-Lending  Act  permits  borrowers  to  rescind  a  consumer  credit  trans- 

action in  which  the  consumer's  principal  dwelling  is  retained  or  acquired  as  security 
during  the  3-day  period  following  the  transaction's  consummation.  Loan  funds  may 
not  be  disbursed  until  after  such  3-day  period  has  expired.  Borrowers  may  waive 
their  right  of  rescission,  and  thereby  obtain  the  loan  funds  immediately,  only  in  the 
case  of  a  bona  ftde  personal  financial  emergency. 

Section  119  would  delete  the  bona  ftde  personal  financial  emergency  limitation  on 

the  Federal  Reserve's  authority  to  permit  waivers  of  the  rescission  right. 
We  can  support  this  section  if  Congress  provides  the  Federal  Reserve  with  appro- 

priate guidance,  which  includes  limiting  its  application  to  insured  depository  institu- 
tions. Insured  depository  institutions  are  closely  regulated,  so  there  is  more  oppor- 
tunity to  discover  the  type  of  unscrupulous  behavior  for  which  the  protections  of  the 

Truth-in-Lending  Act  were  designed. 
Sec.  131.  Expression  of  Congressional  Intent. 

This  section  would  amend  the  purposes  provisions  of  the  Community  Reinvest- 
ment Act  (CRA)  to  State  that  the  Federal  banking  agencies  shall  not  impose  any 

recordkeeping  or  reporting  requirements,  unless  they  eliminate,  streamline,  or  re- 
duce burden. 

We  strongly  oppose  any  amendments  to  CRA.  The  regulators  have  just  released 
their  final  regulations.  After  a  2-year  rulemaking  process,  the  new  regulations  com- 

pletely overhauled  the  compliance  process,  and  the  passage  of  any  new  legislation 
now  would  simply  serve  to  create  new  uncertainties. 
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Sec.  132.  Small  Bank  Exemption. 

Banks  with  total  assets  of  $250  million  or  less  would  be  exempt  from  CRA  under 
this  section. 
We  strongly  oppose  amendments  to  CRA  for  the  reasons  discussed  under  section 

131.  The  new  regulations  recognizes  that  the  costs  of  CRA  compliance  may  be  more 
burdensome  for  smaller  banks.  Consequently,  the  new  rules  apply  a  streamlined  ex- 

amination process  to  them  and  exempt  them  from  data  collection  requirements, 
while  retaining  their  ultimate  obligation  to  serve  their  communities. 

Sec.  133.  Community  Input  and  Conclusive  Rating. 

An  institution's  compliance  with  CRA  is  reviewed  through  two  processes.  First, 
CRA  compliance  is  reviewed  through  f)eriodic  examinations.  Second,  it  is  reviewed 
as  part  of  the  formal  application  process  by  the  institution  for  a  deposit  facility. 

Section  133  would  provide  that  the  rating  received  following  an  examination  and 
completion  of  any  request  for  reconsideration  of  a  rating  would  be  conclusive  until 
the  next  examination.  CRA  protests  to  an  application  would  not  be  permitted. 
We  strongly  oppose  amendments  to  CRA  for  the  reasons  discussed  under  section 

131.  Also,  the  process  proposed  is  unwieldy.  Community  groups  would  have  an  in- 
centive to  appeal  ratings,  knowing  that  they  would  be  precluded  later.  Moreover, 

CRA  ratings  should  not  be  considered  conclusive  because  circumstances  can  change, 
and  change  rapidly. 

Sec.  134.  Special  Purpose  Banks. 

This  section  would  create,  for  CRA  purposes,  a  "special  purpose  bank"  category, 
which  would  be  defined  as  a  bank  that  does  not  generally  accept  deposits  of  less 
than  $100,000  from  the  public.  Regulators  would  be  required  to  consider  the  nature 
of  the  business  in  which  a  special  purpose  bank  is  engaged  in  determining  compli- 

ance with  the  CRA.  The  regulators  also  would  be  required  to  develop  compliance 
standards  that  are  consistent  with  the  nature  of  these  businesses. 
We  strongly  oppose  amendments  to  CRA  for  the  reasons  discussed  under  section 

131.  The  new  CRA  rules  already  addresses  this  issue  by  providing  for  a  tailored  as- 
sessment process  for  limited  purpose  and  wholesale  banks.  It  also  exempts  specific 

special  purpose  banks  from  the  rule  altogether. 

Sec.  135.  Increased  Incentives  to  Lending  to  Low-  and  Moderate-Income 
Communities. 

This  section  would  direct  the  regulators  to  "give  positive  consideration"  in  deter- 
mining compliance  with  CRA  to  investments  and  loans  that  provide  benefits  to  dis- 
tressed communities  located  outside  of  an  institution's  service  area. 

We  strongly  oppose  amendments  to  CRA  for  the  reasons  discussed  under  section 
131.  The  new  CRA  rule  addresses  this  concern.  Under  the  new  rules,  retail  institu- 

tions can  get  credit  for  community  development  lending  and  qualified  investments 
outside  their  immediate  assessment  area,  provided  they  benefit  a  broader  statewide 
or  regional  area  that  includes  their  assessment  area.  For  wholesale  or  limited  pur- 

pose banks,  as  long  as  an  institution  has  adequately  severed  the  needs  of  its  assess- 
ment area,  qualified  investments,  community  development  service,  and  community 

development  lending  outside  the  institution's  assessment  area  will  receive  full  con- sideration. 

Sec.  141.  Payment  of  Interest  Act. 

This  section  would  largely  repeal  the  Truth-in-Savings  Act,  retaining  only  those 
provisions  of  the  Act  that  require  banks  to  pay  interest  on  the  full  investable  bal- 

ance at  the  disclosed  rate.  Although  we  agree  that  the  Act  warrants  review,  we  do 
not  support  its  repeal.  We  note  that  the  costs  of  compliance  have,  to  a  significant 

degree,  already  been  expended.  We  are  concerned  about  repealing  the  Act's  protec- 
tions against  fraudulent  and  misleading  statements,  and  against  advertising  mini- 
mum balance  accounts  as  free.  We  also  see  value  in  promoting  clear  and  accurate 

disclosure  of  account  terms,  annual  percentage  yield  and  applicable  fees  and  pen- 
alties. 

A  better  approach  may  be  to  identify  and  improve  the  aspects  of  the  Truth-in-Sav- 
ings  Act  that  cause  problems,  rather  than  repealing  it.  For  example,  institutions 
without  automated  systems  to  calculate  interests  rates  do  have  difilculty  complying 
with  the  Act,  and  appropriate  exemptions  could  address  these  concerns.  Any  revi- 

sions to  the  Act  should  retain  the  regulator's  authority  to  act  against  misleading statements. 
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Sec.  201.  Streamlining  of  Prior  Approval  Requirement  for  Certain 
Acquisitions. 

Current  law  requires  all  bank  holding  companies  submit  an  application  to,  and 
obtain  the  approval  of,  the  Federal  Reserve  before  acquiring  a  bank. 

This  section  would  replace  the  application  requirement  with  a  15-day  notice  re- 
quirement for  certain  bank  holding  companies.  To  be  eligible  to  use  this  notice  proc- 

ess a  bank  holding  company  must:  (1)  be  well-capitalized;  (2)  be  well-managea;  (3) 
have  a  lead  insured  depository  institution  that  is  well-capitalized,  have  well  capital- 

ized insured  depository  institution,  subsidiaries  that  control  at  least  80  percent  of 

the  total  risk-weighed  assets  of  all  the  company's  insured  depository  institution  sub- 
sidiaries and  have  no  undercapitalized  insured  depository  institution  subsidiaries; 

(4)  have  bank  subsidiaries  that  all  have  at  least  a  '  satisfactory"  CRA  rating  (except 
for  institutions  acquired  within  the  previous  12  months);  and  (5)  be  limited  in  size. 
In  addition,  the  acquisition  must  not  be  prohibited  by  interstate  requirements  and 
it  must  have  no  adverse  affect  on  competition. 
We  support  streamlining  the  acquisition  process  for  bank  holding  companies. 

However,  we  strongly  oppose  section  201  as  drafted  because  it  insulates  trans- 
actions from  effective  CKA  review.  Moreover,  the  exception  for  recently  acquired 

banks  with  an  acceptable  CRA  rating  requirement  creates  a  large  loophole  to  rec- 
oncile. 

To  reconcile  the  CRA-related  concerns  with  the  shared  objective  of  streamlining 
the  applications  process,  we  propose  publishing  a  notice  of  such  applications  (e.g., 
in  a  newspaper  of  general  circulation).  Consumer  groups  must  be  given  sufTicient 
time  after  publication  to  comment  on  the  application  (no  less  than  30  days).  If  a 
substantial  CRA  protest  arises,  the  notice  application  process  should  be  transformed 
into  a  lull  application  process,  out  only  with  regard  to  the  CRA  issue.  The  regulators 
should  be  directed  to  define  what  constitutes  a  substantial  CRA  protest.  If  no  such 

protest  arises,  the  application  would  be  deemed  approved  if  all  other  relevant  condi- 
tions of  this  section  are  satisfied.  The  section  should  clarify  the  rights  of  an  institu- 

tion that  believes  it  has  satisfied  the  requirements  for  the  notice  process,  but  the 
Federal  Reserve  does  not  agree. 

Section  201  also  has  implications  for  the  Justice  Department's  review  of  bank  ac- 
quisitions. As  drafted,  the  15-day  notice  procedures  in  section  201  would  be  avail- 

able if  the  proposed  transaction  satisfied  guidelines,  worked  out  between  the  Fed- 
eral Reserve  and  the  Department  of  Justice,  under  which  it  could  be  concluded  that 

no  significantly  adverse  effect  on  competition  would  be  presented.  Under  present 
law,  the  Department  has  30  days  after  a  transaction  is  approved  in  which  to  decide 
whether  to  file  an  antitrust  action  against  it.  We  suggest  that  section  201  be  amend- 

ed to  require  that  the  Attorney  General  be  given  simultaneous  notice  of  a  proposed 
acquisition,  and  to  provide  further  that  the  30-day  waiting  period  is  waived  unless 
during  the  15-day  notice  period,  the  Department  notifies  the  Federal  Reserve  that 
it  believes  the  effect  of  the  transaction  may  be  substantially  to  lessen  competition. 

Sec.  202.  Elimination  of  Certain  Filing  and  Approval  Requirements  for 
Certain  Insured  Depository  Institutions. 

This  section  would  exclude  mergers  between  subsidiary  banks  of  the  same  bank 
holding  company  from  the  filing  and  approval  requirements  of  the  Bank  Merger  Act, 
if  certain  conditions  are  met,  including  a  10-day  prior  notice  to  the  appropriate  Fed- 

eral banking  agency.  The  Bank  Holding  Company  Act  would  continue  to  apply  to 
the  mergers. 

We  support  streamlining  the  approval  process  for  these  mergers.  However,  we  be- 
lieve that,  consistent  with  the  current  operation  of  the  Bank  Holding  Company  Act, 

retaining  the  Bank  Merger  Act  approval,  which  is  done  by  the  resulting  appropriate 
Federal  regulator,  rather  than  the  Bank  Holding  Company  Act  approval,  is  appro- 

priate. We  further  recognize  that  merging  subsidiaries  of  the  same  holding  company 
presents  no  competitive  issues.  We  therefore  recommend  Congress  eliminate  the 
portions  of  the  Bank  Merger  Act  relating  to  competitive  analysis  of  these  mergers. 

Sec.  203.  Elimination  of  Redundant  Approval  Requirement  for 
Oakar  Transactions. 

Certain  transactions  involving  both  a  BIF-insured  institution  and  a  SAIF-insured 
institution  are  excluded  from  the  moratorium  on  conversions,  provided  the  trans- 

action is  approved  under  both  the  "Oakar  Amendment,"  and  the  Bank  Merger  Act and  certain  conditions  are  met.  This  section  would  streamline  the  approval  process. 
We  oppose  the  provision  as  drafted.  Although  we  support  eliminating  unnecessary 

applications,  we  believe  that,  as  drafted,  this  amendment  creates  ambiguity  regard- 
ing the  conditions  imposed  on  these  transactions,  including  the  application  of  the 

Bank  Merger  Act,  the  prohibition  against  transferring  deposits  from  SAIF  to  BEF 
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insurance,  and  the  ability  of  the  regulator  to  consider  what  they  deem  appropriate. 
Consequently,  this  amendment  should  be  recast  in  the  afiirmative  to  reaffirm  the 
need  to  file  a  Bank  Merger  Act  application  and  to  maintain  the  condition  that  an 
Oakar  transaction  shall  not  be  construed  as  authorizing  transactions  that  result  in 
a  transfer  of  any  deposit  from  one  insurance  fund  to  the  other. 

Sec.  204.  EuMiNATiON  of  Unnecessary  Branch  Application. 

Bank  branching  applications  would  be  eliminated  for  those  institutions  that  are: 

(1)  well-capitaUzed;  (2)  rated  CAMEL  1  or  2;  (3)  have  at  least  a  "satisfactory"  CRA 
rating;  and  (4)  seek  to  operate  in  an  area  that  satisfies  all  applicable  geographic 
limitations. 

We  support  streamlining  the  branch  application  process.  However,  we  strongly  op- 
pose this  provision  as  drafted  because  it  also  insulates  the  transactions  from  effec- 
tive CRA  review.  We  also  note  that  with  the  advent  of  interstate  branching,  such 

applications  may  become  very  important.  Therefore,  the  CRA  procedures  discussed 
under  section  201  should  apply  equally  in  these  cases. 

Sec.  205.  EuMiNATiON  of  Duplicative  Requirements  Imposed  Upon  Bank 

Holding  Companies  Under  the  Home  Owners'  Loan  Act. 
A  banking  organization  that  owns  both  a  bank  and  a  savings  association  is  both 

a  bank  holding  company  and  a  savings  and  loan  holding  company,  and  is  regulated 
by  both  the  Federal  Reserve  and  the  Office  of  Thrifl  Supervision  (OTS).  This  provi- 

sion would  eliminate  OTS  regulation  of  the  holding  company  in  such  instances. 
We  do  not  object  to  the  proposal,  but  we  want  to  ensure  that  the  OTS  retains  its 

authority  to  address  holding  company  matters  unique  to  savings  associations.  We 
therefore  believe  the  OTS  and  the  Federal  Reserve  should  be  directed  to  work  out 

necessary  procedures  for  addressing  these  matters.  For  example,  the  Federal  Re- 
serve should  be  directed  to  cooperate  with  the  OTS  on  enforcement  matters,  the 

OTS  should  be  allowed  access  to  inspection  reports,  and  the  OTS  should  have  the 
authority  to  comment  on  applications  for  the  acquisition  of  a  new  thrifl.  Examina- 

tions are  already  coordinated,  so  the  OTS  has  that  authority. 

Sec.  206.  Elimination  of  Per  Branch  Capital  Requirement  for  National 
Banks  and  State  Member  Banks. 

Under  this  section,  national  and  State  member  banks  would  no  longer  be  required 
to  maintain  capital  for  their  branches  as  if  each  branch  was  a  separately  chartered 
bank  under  this  section. 

We  support  this  section.  Recent  laws  requiring  banks  to  maintain  consolidated 
capital  render  this  unnecessary  and  ensure  that  the  bank  as  a  whole  has  adequate 
capital  for  safety  and  soundness  purposes. 

Sec.  207.  Elimination  of  Branch  Application  Requirements  for  Automatic 
Teller  Machines. 

We  also  support  section  207's  elimination  of  branch  application  requirements  for 
ATM's.  ATM's  differ  qualitatively  from  brick  and  mortar  buildings  in  the  availability 
of  services.  The  applications  process  should  recognize  this. 

Sec.  208.  Elimination  of  Requirement  for  Approval  of  Investments  in  Bank 
Premises  for  Well-Capitalized  and  Well-Managed  Banks. 

Current  law  requires  national  and  State  member  banks  to  obtain  regulatory  ap- 

proval to  invest  in  bank  premises  in  an  amount  exceeding  the  bank's  capital  stock. 
This  provision  eliminates  the  prior  approval  requirement  for  well-capitalized  institu- 

tions with  a  CAMEL  1  or  2  rating,  provided  the  investment  does  not  exceed  150 

percent  of  the  bank's  capital  stock. 
We  support  this  provision.  Benefits  should  accrue  to  well-capitalized  institutions 

as  an  incentive  to  maintain  or  attain  that  status.  Moreover,  this  change  raises  no 

safety  and  soundness  concerns  because  such  investments  are  included  in  the  call  re- 
port and  considered  in  examinations. 

Sec.  209.  Elimination  of  Approval  Requirement  for  Divestitures. 

Current  law  requires  a  bank  adding  company  to  obtain  the  Federal  Reserve's 
agreement  that  a  subsidiary's  sale  truly  changes  the  ownership  of  the  subsidiary when  an  affiliate  financed  the  sale  or  an  ofTicer  or  director  interlock  remains  after 
the  sale. 

We  support  eliminating  this  approval  requirement,  given  the  ability  of  the  Fed- 
eral Reserve  to  prevent  sham  divestiture  transactions  under  other  authority. 
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Sec.  210.  EuMiNATioN  of  Unnecessary  Filing  for  Officer  and  Director 
Appointments. 

Current  law  requires  depository  institution  holding  companies  to  file  with  their 
regulators  a  notice  at  least  30  days  prior  to  hiring  new  directors  or  senior  executive 
officers:  (1)  if  the  institution  has  been  chartered  or  has  undergone  a  change  in  con- 

trol within  the  past  2  years;  or  (2)  if  the  institution  does  not  comply  with  the  appli- 
cable minimum  capital  requirements.  In  these  instances,  the  new  hires  would  have 

to  undergo  background  checks. 
Section  210  would  eliminate  the  notice  and  background  check  requirements  in  the 

former  case,  but  retain  it  in  the  latter  case,  provided  the  regulator  afiirmatively  de- 
termines that  notice  is  appropriate. 

Institution  managers  are  very  important  for  newly  chartered  or  undercapitaUzed 
institutions  or  those  that  have  recently  undergone  a  change  in  control.  Notice  of 
management  changes  should  continue  to  be  provided  to  the  regulators.  However,  we 
would  support  granting  the  regulators  the  authority  to  waive  the  background  check 
requirements  in  appropriate  situations,  such  as  when  the  individual  is  known  to  the 
regulator  because  of  a  prior  position. 

Sec.  211.  Amendments  to  the  Depository  Institutions  Management 
Interlocks  Act. 

Currently,  banks  or  bank  holding  companies  with  more  than  $1  billion  in  assets 
may  not  have  a  management  interlock  or  interlocking  boards  anywhere  in  the  coun- 

try with  another  bank  or  bank  holding  company  with  assets  greater  than  $500  mil- 
lion. This  provision  would  raise  these  thresholds  to  $2.5  billion  and  $1.5  billion,  re- 

spectively. The  provision  would  also  grant  regulators  the  authority  to  increase  these 
amounts  annually  to  reflect  inflation  or  market  changes.  Finally,  grandfathered 
interlocks  would  be  permitted  to  serve  indefinitely,  and  the  exemptive  authority  of 
the  regulators  would  be  restored  to  its  pre-1994  level. 
We  support  these  amendments  as  a  proper  balancing  of  the  need  to  prevent  an 

undue  concentration  of  economic  power  among  large  institutions  while  permitting 
smaller  institutions  to  draw  on  the  limited  pool  of  qualified  managers  and  directors. 

Sec.  212.  Elimination  or  Recordkeeping  and  Reporting  Requirements 
FOR  Officers. 

Section  212  amends  several  insider  lender  provisions.  We  have  concerns  about 
portions  of  the  section. 

First,  this  section  would  exempt  company-wide  benefits  plans  from  the  insider 
lending  restrictions.  We  share  the  goal,  but  believe  the  section  should  identify  the 
specific  benefits  to  be  provided  to  senior  management.  The  statute  should  clarify 
that  in  order  to  be  widely  available,  the  benefits  cannot  be  structured  to  benefit  only 
senior  management.  The  section  also  permits  the  Federal  Reserve  to  exclude  execu- 

tive ofTicers,  directors,  and  principal  shareholders  of  a  bank  holding  company  or 
nonbank  affiliates  from  the  prohibition  on  preferential  terms  being  provided  to  sen- 

ior executive  officers.  We  do  not  support  those  exclusions. 
Second,  this  section  directs  the  Federal  Reserve  to  prescribe  the  insider  lending 

reports  banks  must  complete  and  provides  that  an  auditor  has  met  its  responsibility 
if  the  bank  has  completed  the  required  reports.  We  do  not  support  this  change.  Sec- 

tion 301  of  the  bill  would  eliminate  the  auditor's  attestation  requirement,  which  has 
been  the  focus  of  many  of  the  complaints  regarding  auditors.  Repeal  of  this  section 
would  eliminate  the  requirement  for  any  auditor  reports. 

Third,  this  section  would  eliminate  reports  by  banks  of  loans  made  to  officers  of 
unaffiliated  banks  exceeding  the  amount  the  ofTicer  could  borrow  at  the  employing 
bank  and  reports  of  new  insider  loans  made  in  the  previous  quarter  as  a  supple- 

ment to  the  call  report.  We  oppose  eliminating  the  former  reporting  requirement, 
because  examiners  need  to  review  such  loans  because  they  could  indicate  a  conflict 
of  interest  and  should  be  monitored.  We  do  not  object  to  eliminating  the  call  report 
supplement,  although  such  data  must  still  be  maintained  to  ensure  compliance  with 
the  restrictions  on  aggregate  insider  lending. 

Fourth,  this  section  repeals  the  regulators'  authority  to  require  reporting  and  pub- 
lic disclosure  of  insider  lending.  We  oppose  this  provision  because  only  the  Federal 

Reserve  would  retain  similar  authority  under  other  provisions  of  law.  We  believe 
that  all  of  the  regulators  should  have  this  authority,  rather  than  only  one  of  them. 

Finally,  this  section  would  eliminate  reports  to  the  board  of  directors  regarding 
correspondent  bank  loans  to  executive  officers  and  shareholders  who  control  more 

than  10  percent  of  the  bank's  voting  securities.  We  oppose  eliminating  information that  is  useful  to  both  boards  of  directors  and  bank  examiners. 
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Sec.  213.  Abolition  OF  Appraisal  Subcommittee;  Transfer  OF  Functions. 

A  1989  statute  established  a  subcommittee  within  the  Federal  Financial  Institu- 
tions Examination  Council  (FFEEC)  to  monitor  States  in  establishing  procedures  for 

licensing  and  regulating  real  estate  appraisers.  This  section  would  abolish  the  sub- 
committee. The  FFIEC  would  continue  to  oversee  the  States  and  report  to  Congress. 

We  do  not  object  to  this  provision.  The  States  are  in  compliance  with  the  Title 
XI  requirements.  There  are,  however,  issues  that  continue  to  require  mediating 
presence  to  ensure  consistency  (e.g.,  ensuring  consistency  in  State  temporary  prac- 

tice policies).  Consequently,  the  transfer  back  to  the  FFIEC  of  the  Subcommittee's 
authority,  and  the  extent  of  such  authority,  should  be  clearly  stated.  Furthermore, 
the  need  for  the  continuation  of  such  FFIEC  oversight  should  be  reviewed  in  3  years 
in  light  of  the  progress  of  the  States  at  that  time. 

Sec.  214.  Branch  Closures. 

The  provision  would  eliminate  the  requirement  that  institutions  provide  notice  to 
their  customers  when  branches  close  as  a  result  of  (1)  mergers,  (2)  relocations,  or 
(3)  emergency  or  assisted  acquisitions.  Also  excluded  from  the  notice  requirement 
would  be  the  closing  of  ATNTs.  The  regulators  would  be  granted  the  authority  to 

issue  additional  exemptions.  We  support  this  provision,  but  would  amend  it  to  re- 
quire regulations  to  define  "local  market  area'  by  regulation  to  amend  the  exemp- 

tion would  apply  only  when  service  is  not  affected. 

Sec.  215.  Foreign  Banks. 

Section  215  would  substantially  amend  the  Foreign  Bank  Supervision  Enhance- 
ment Act  of  1991  (FBSEA),  enacted  following  the  Banca  Nazionale  di  Lavoro  and 

BCCI  scandals  that  highlighted  certain  inadequacies  in  the  domestic  and  inter- 
national supervision  of  loreign  banks.  FBSEA  strengthened  the  Federal  Reserve  role 

in  terminating,  examining,  and  approving  the  establishment  of  U.S.  branches  and 
agencies  of  foreign  banks. 

Section  215  would  eliminate  the  Federal  Reserve's  ability  to  "order"  the  termi- 
nation of  a  State  licensed  foreign  bank  or  branch,  provided  in  FBSEA,  and  would 

allow  the  Federal  Reserve  only  to  "recommend"  termination  to  the  appropriate  State 
bank  supervisor.  Thus,  there  would  be  no  Federal  bank  regulator  able  to  terminate 
a  State  licensed  office  in  a  timely  manner  consistent  with  the  public  interest.  The 
OCC  fulfills  this  role  for  Federal  branches  and  agencies  of  foreign  banks. 

Section  215  would  require  the  Federal  Reserve  to  rely  "to  the  maximum  extent 
practicable"  on  the  examination  reports  of  the  OCC  or  the  appropriate  State  bank 
supervisor  and  would  require  the  Federal  Reserve  to  assure  its  exam  schedules  are 
comparable  to  those  normally  applicable  to  domestic  banks.  The  Federal  Reserve 
would  continue  to  be  able  to  conduct  examinations  of  foreign  bank  branches,  agen- 

cies, and  affiliates  in  the  U.S.  where  appropriate.  The  provision  on  examinations 
also  permits  the  Federal  Reserve  to  collect  fees  for  examining  foreign  banks  to  the 
extent  it  collects  similar  fees  from  domestic  banks.  We  support  the  present  morato- 

rium on  the  Federal  Reserve's  authority  to  impose  fees  for  examining  the  branches 
and  agencies  and  other  offices  of  foreign  banks,  as  provided  in  the  Riegle-Neal  Inter- 

state Banking  and  Branching  Efficiency  Act,  and  therefore  oppose  the  section  215 
provision  on  the  collection  of  fees  by  the  Federal  Reserve. 

Section  215  would  impose  a  statutory  60-day  deadline  for  the  Federal  Reserve  to 
review  and  deny  or  approve  a  foreign  bank  application  to  establish  a  branch  or 
agency.  It  also  would  restrict  the  Federal  Reserve  to  evaluating  foreign  bank  appli- 

cations solely  on  the  basis  of  whether  "approval  of  any  application  would  place  at 
risk  the  safe  and  sound  operation  of  the  United  States  banKing  system."  This  would 
eliminate  the  current  mandatory  prudential  requirement  that  all  new  branches  and 
agencies  of  foreign  banks  be  subject  to  comprehensive  consolidated  supervision  by 
home  country  supervisors  and  would  eliminate  other  reasonable  statutory  factors  to 
be  considered  in  evaluating  foreign  bank  applications. 

We  oppose  the  provisions  of  section  215  dealing  with  termination  of  foreign  bank 
branches  and  agencies  in  the  U.S.  We  support  the  two  provisions  dealing  witn  elimi- 

nating duplicate  examinations.  In  addition,  we  would  support  the  effort  to  stream- 
line review  of  foreign  bank  applications,  with  substantial  modifications,  to  ensure 

a  set  of  reasonable  criteria  for  the  review  and  approval  of  all  foreign  bank  applica- 
tions by  a  Federal  regulator  and  the  imposition  of  practicable  deadlines  that  take 

into  account  the  unique  problems  regulators  face  in  collecting  and  evaluating  crucial 
information  from  foreign  bank  and  government  sources. 

To  assure  a  reasonable  set  of  standards  for  review  of  all  foreign  bank  applications, 

we  propose  to  permit  Federal  bank  regulators  to  exempt  certain  banks  from  the  cur- 
rent statutory  requirement  that  they  be  subject  to  comprehensive  consolidated  su- 

pervision (CCS).  The  mandatory  CCS  standard  for  all  foreign  bank  applicants  has 
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been  a  major  source  of  delay  in  approving  foreign  bank  applications.  It  imposes  a 
standard  tnat  is  more  stringent  than  current  minimum  international  standards 
agreed  to  by  the  Basle  Committee  on  Banking  Supervision  and  the  practice  in  a 
number  of  countries  that,  nonetheless,  may  nave  well  supervised  and  well  run 
banks.  The  CCS  standard  as  implemented  does  not  permit  the  Federal  bank  regu- 

lator to  take  into  account  an  individual  foreign  bank  s  current  record  of  sound  and 
prudent  operation,  even  if  the  bank  already  has  U.S.  operations. 

Such  exemptions  would  be  conditioned  upon  the  foreign  bank's  ability  to  dem- 
onstrate that  it  is  not  subject  to  a  U.S.  regulatory  enforcement  action,  will  make 

adequate  financial  resources  available  to  support  the  proposed  office,  and  is  subject 
to  substantial  consolidated  supervision  and  continues  to  make  progress  toward  full 
CCS.  We  support  retention  of  other  statutory  factors  that  may  oe  considered  in  re- 

viewing applications,  such  as  financial  resources  and  managerial  competence,  com- 
pliance witn  U.S.  law,  the  consent  of  the  home  country  to  establishment  of  the  U.S. 

office,  and  the  provision  of  adequate  assurances  that  the  foreign  bank  will  provide 
information  on  the  worldwide  activities  of  the  bank  as  necessary  to  ensure  compli- 

ance with  Federal  law. 

To  encourage  prompt  review  and  action  on  all  relevant  foreign  bank  applications, 
we  propose  that  following  receipt  of  an  application  already  approved  by  the  OCC 
or  an  appropriate  State  bank  supervisor,  tne  Federal  Reserve  be  subject  to  a  statu- 

tory 60-aay  deadline  for  review  and  denial  or  approval  of  the  application.  The  60- 
day  deadline  would  be  subject  to  a  60-day  extension  upon  Federal  Reserve  notice 
and  ejcplanation.  To  address  the  duplicate  Federal  review  process  for  relevant  Fed- 

eral ofiices,  we  propose  that  the  Federal  Reserve  "recommend"  to  the  OCC  the  ap- 
proval or  denial  of  a  foreign  bank  application  to  establish  a  Federal  branch  or  agen- 

cy. 

Sec.  221.  Small  Bank  Exam  Cycle. 

Current  law  requires  annual  examinations  for  banks  with  $250  million  or  more 
in  assets  and  permits  examinations  every  18  months  for  CAMEL  1  banks  with  less 
than  $250  million  in  assets  and  for  CAMEL  2  banks  with  less  than  $100  million 
in  assets.  The  regulators  may  increase  the  CAMEL  2  threshold  to  $175  million  after 
September  1996. 

This  section  would  permit  examinations  every  24,  rather  than  18,  months  for 
CAMEL  1  institutions  that  are  well-capitalized  and  have  less  than  $250  million  in 
assets  and  for  CAMEL  2  institutions  tnat  are  well  capitalized  and  have  less  than 
$175  million  in  assets.  It  would  also  permit  the  regulators  to  raise  the  CAMEL  2 
asset  threshold  to  $250  million  after  September  1996. 
We  do  not  object  to  raising  the  asset  thresholds  because  it  allows  the  regulators 

to  focus  more  closely  on  those  larger  institutions  that  require  greater  scrutiny  with- 
out ieopardizing  safety  and  soundness. 

We  oppose  strongly  extending  the  examination  cycle  to  24  months.  The  lesson  of 
recent  years  is  that  the  condition  of  a  bank  can  deteriorate  rapidly. 

The  FDIC  Improvement  Act  of  1991  (FDICIA)  adopted  an  entirely  new  approach 
to  capital  regulation,  and  a  mandate  for  prompt  corrective  action,  that  was  intended 
to  guard  against  such  conseauences.  Adopting  this  section  contravenes  the  objec- 

tions of  Congress  under  FDICIA. 

Sec.  222.  Reimbursement  for  Corporate  Records. 

The  Right  to  Financial  Privacy  Act  requires  the  government  to  reimburse  a  finan- 
cial institution  for  assembling  and  providing  financial  records  relating  to  individ- 
uals. This  section  would  extend  the  reimbursement  authority  to  cover  corporate  cus- 

tomers. 

We  oppose  this  provision.  It  could  cost  the  Federal  Government  at  least  $30  mil- 
lion a  year,  according  to  a  Department  of  Justice  report,  and  thus  raises  pay-go 

problems.  In  addition,  this  provision  would  establish  an  undesirable  precedent  of  ex- 
panded government  reimbursements  to  the  private  sector  for  supplying  non-pro- 

tected records  to  law  enforcement,  which  could  ultimately  lead  to  greatly  increased 
costs  for  the  government.  The  Administration  recognizes  that  government  records 
requests  can  sometimes  be  burdensome;  we  do  not  make  such  requests  lightly.  The 
agencies  that  make  the  bulk  of  the  requests  for  the  kinds  of  records  addressed  by 
the  section  have  procedures  in  place  to  ensure  that  records  requests  are  necessary 
and  are  as  limited  in  scope  as  possible. 

Sec.  223.  Required  Regulatory  Review  of  Regulations. 

The  regulators  and  the  Federal  Financial  Institutions  Examination  Council  would 
be  required  under  this  section  to  review  their  regulations  at  least  once  every  10 
years  to  identify  outdated  or  otherwise  unnecessary  regulatory  requirements  im- 

posed on  insured  depository  institutions.  We  support  this  provision. 
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Sec.  231.  Probibition  on  Additional  Reporting  Under  Community 
Reinvestment  Act  of  1977. 

The  CRA  would  be  amended  to  limit  the  regulators'  authority  to  issue  additional 
recordkeeping  requirements,  unless  they  eliminate  regulatory  burden.  This  provi- 

sion also  prohibits  the  collection  of  loan  data  and  does  not  allow  any  Federal  finan- 
cial supervisory  agency  to  make  such  information  public. 

We  strongly  oppose  amending  CRA  for  the  reasons  discussed  under  section  131. 

Sec.  232.  Exemption  from  Community  Support  Requirements  of  the  Federal 
Home  Loan  Bank  Act  for  Institutions  Meeting  Certain  Criteria. 

Under  current  law,  financial  institutions  that  are  members  of  the  Federal  Home 
Loan  Bank  System  (FHLBank  System)  must  meet  community  support  requirements 
to  ensure  access  to  long-term  advances.  In  some  cases,  these  requirements  overlap 
with  those  of  the  CRA. 

The  bill  would  exempt  from  these  community  support  requirements  institutions 
that  have  either  been  chartered  for  less  than  2  years  and  have  not  received  a  rating 

from  their  primary  regulator  or  that  have  a  CRA  rating  of  "satisfactory"  or  better. 
If  a  member  does  not  qualify  for  the  exemption,  member's  first  time  homebuyers record  will  be  considered. 

We  oppose  piecemeal  amendments  to  the  FHLBank  System.  We  are  preparing 
comprehensive  legislation  to  reform  the  System  and  view  such  discrete  and  piece- 

meal amendments  as  counterproductive.  The  issues  presented  by  this  section  will 
be  addressed  on  comprehensive  reform  package. 

Sec.  233.  Recording  Requirements. 

Current  law  requires  financial  institutions  issuing  a  bank  check,  cashier's  check, 
traveler's  check,  or  money  order  to  an  individual  in  an  amount  of  $3,000  or  more 
for  coin  or  currency  to:  (1)  verify  that  the  individual  has  a  transaction  account  with 
the  institution  and  record  the  method  of  verification;  or  (2)  obtain  identification 
from  the  individual  and  verify  and  record  that  information  according  to  Treasury 

regulations.  This  section  would  eliminate  the  requirements  that  financial  institu- 
tions (1)  record  the  method  of  verifying  that  a  purchaser  has  an  account  with  the 

institution,  and  (2)  obtain,  verify,  and  record  such  information  in  accordance  with 
Treasury  regulations  from  a  purchaser  without  an  account  with  the  institution. 

We  oppose  this  section  because  as  drafted.  The  section  eliminates  the  authority 
of  banks  to  issue  monetary  instruments  in  amounts  of  $3,000  or  more  to  nonaccount 
holders  and  nonbanks  to  sell  such  instruments  in  excess  of  $3,000  to  anyone.  If  such 

income -producing  opportunities  are  to  be  retained,  for  enforcement  purposes,  the  re- 
quirement for  contemporaneous  recordkeeping  must  be  maintained.  Because  Treas- 

ury has  withdrawn  its  controversial  "$3,000  log"  regulations,  the  maintenance  of  the 
barebones  records  now  required  by  Treasury  regulation  should  not  be  troublesome. 

Sec.  234.  Identification  of  Nonbank  Financial  Institutions  Customers. 

This  section  would  repeal  the  requirement  mandating  that  the  Treasury  issue  reg- 
ulations directing  financial  institutions  to  identify  their  nonbank  financial  institu- 

tions customers. 

We  support  the  repeal,  provided  that  the  Treasury  retains  the  discretionary  au- 
thority to  register  money  transmitters  under  section  408  of  the  Riegle  Community 

Development  and  Regulatory  Improvement  Act  of  1994,  and  the  authority  to  require 
the  identification  of  foreign  nonbank  financial  institutions  customers. 

Sec.  235.  Repeal  of  Commercial  Loan  Reix)rting  Requirements. 

We  strongly  oppose  the  repeal  of  the  current  requirement  that  depository  institu- 
tions report  information  on  their  lending  to  small  business  and  small  farms,  con- 

tained in  section  235.  Such  information  is  both  useful  and  not  otherwise  available. 
For  example,  the  Justice  Department  uses  the  data  for  antitrust  purposes  when 

evaluating  bank  mergers  and  examining  small  business  customers  and  the  commer- 
cial loan  middle  market.  This  commercial  loan  data  is  the  only  practically  available 

source  of  information  on  small  business  lending  for  many  banks.  As  the  banking  in- 
dustry consolidates  and  moves  into  interstate  branching,  this  data  will  become  even 

more  valuable  to  the  Justice  Department. 
The  Small  Business  Administration  also  uses  the  data  for  ranking  all  10,000  com- 

mercial banks  with  respect,  to  their  lending  to  small  businesses.  Both  banks  and 
small  business  have  found  this  information  useful.  Small  businesses  can  use  the  in- 

formation in  determining  which  banks  to  approach  for  loans.  Banks  can  use  the  in- 
formation for  marketing. 
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Sec.  236.  Increase  in  Home  Mortgage  Disclosure  Act;  Disclosure  Exemption. 

The  Home  Mortgage  Disclosure  Act  (HMDA)  requires  financial  institutions  with 
$10  million  or  more  in  assets  to  compile  and  report  data  related  to  home  mortgage 
loans. 

Under  this  section:  (1)  the  $10  million  threshold  would  be  increased  to  $50  mil- 
lion; (2)  the  Federal  Reserve  would  receive  the  authority  to  exempt  larger  institu- 
tions from  HMDA  if  the  cost  of  complying  outweighs  the  usefulness  of  the  data;  and 

(3)  depository  institutions  will  be  in  compliance  with  the  public  availability  require- 
ment if  the  information  is  kept  at  the  home  office  and  if  the  branch  office  provides 

notice  that  the  information  is  available  upon  written  request. 
The  effect  of  section  234  would  be  to  reduce  by  one-third  the  number  of  companies 

covered  by  HMDA.  Given  the  importance  of  HMDA  data  in  determining  compliance 
with  CRA  and  its  importance  in  fighting  discrimination  generally,  we  strongly  op- 

pose reducing  the  number  of  reporting  institutions  under  HMDA.  These  reports  also 
serve  to  alert  an  institution  of  possible  discriminatory  practices  in  their  operations. 
While  we  recognize  that  this  data  must  be  handled  carefully  and  used  properly,  its 
value  should  not  be  questioned.  This  Administration  consistently  favors  disclosure 
over  prescribed  results.  The  HMDA  approach  bear  this  out. 

Sec.  237.  Elimination  of  Stock  Loan  Reporting  Requirement. 

This  provision  would  eliminate  the  requirement  the  financial  institutions  and 
their  affiliates  report  extensions  of  credit  by  the  financial  institutions  and  their  af- 

filiates that  are  in  aggregate,  secured  directly  or  indirectly,  by  25  percent  or  more 
of  any  class  of  shares  of  the  same  insured  depository  institution. 

We  support  this  provision.  The  change  in  control  rules  would  apply  if  the  institu- 
tion had  to  take  control  of  ownership  collateral. 

Sec.  241.  National  Bank  Directors. 

Under  current  rules,  the  directors  of  a  national  bank  must  be  United  States  citi- 

zens, and  a  majority  of  them  must  live  in  the  bank's  State  or  within  100  miles  of an  ofTice  of  the  bank. 

This  section  would  grant  the  QCC  the  authority  to  waive  the  citizenship  require- 
ment for  a  minority  of  the  directors  and  to  waive  the  residency  requirement  alto- 

gether. We  support  this  proposal. 

Sec.  242.  Paperwork  Reduction  Review. 

The  bill  directs  the  regulators  to  review  within  6  months  regulations  requiring  de- 
pository institutions  and  credit  unions  to  establish  internal  written  policies  and  to 

eliminate  any  unnecessary  requirements. 
We  oppose  this  provision  as  unnecessary.  Section  223  already  calls  for  a  full  re- 

view of  regulations  at  least  every  10  years,  which  would  include  these  policies.  Also, 
section  393  of  the  Riegle  Community  Development  and  Regulatory  Improvement  Act 
of  1994  directed  the  regulators  to  conduct  a  2-year  regulatory  review,  which  includes 

these  policies.  Moreover,  the  President's  regulatory  review  directive  includes  these 
policies.  Thus,  the  section  is  redundant  with  on-going  efforts  and  could  slow  down 
rather  than  increase  the  pace  of  regulatory  reform.  Finally,  a  6-month  timeframe 
is  too  short  for  any  such  review. 

Sec.  243.  State  Bank  Representation  on  the  Board  of  Directors 
of  the  fdic. 

This  provision  would  add  a  sixth  voting  member  to  the  FDIC's  board  of  directors 
who  must  be  a  State  bank  supervisor  or  commissioner  and  would  require  that  the 
Chair  and  Vice-Chair  if  the  FDIC  Board  be  appointed  from  among  the  four  inde- 

pendent members  of  the  board. 
We  oppose  this  section  as  unnecessary  and  inappropriate.  In  addition,  it  may  be 

unconstitutional.  It  is  unnecessary  because  the  President  already  has  the  authority 
to  appoint  individuals  who  can  represent  State  banks.  It  is  inappropriate  because 
it  assumes  FDIC  board  members  represent  the  interests  of  the  banking  industry 
and  its  various  segments,  rather  than  the  integrity  of  the  deposit  insurance  funds. 
The  United  States  stands  behind  the  deposit  insurance  funds,  which  requires  the 
FDIC,  as  a  Federal  regulator  of  State  banks,  to  represent  that  Federal  interest.  Fur- 

thermore, this  provision  raises  serious  confiict  of  interest  concerns  because  the 
FDIC  is  the  Federal  regulator  for  State-chartered  institutions.  Finally,  there  is  no 
evidence  that  State  banks  are  disadvantaged  by  not  having  a  State  bank  supervisor 
on  the  FDIC  board. 

Most  importantly,  section  243  impermissibly  infringes  upon  the  President's  con- 
stitutional authority.  By  narrowly  limiting  the  pool  of  candidates  from  which  the 

President  would  be  permitted  to  appoint  the  additional  board  member  to  those  cur- 
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rently  serving  as  a  State  bank  commissioner.  It  is  long-established  that,  in  vesting 
the  President  with  the  power  to  appoint  all  principal  Federal  officers,  the  Constitu- 

tion requires  that  the  President  be  afforded  a  sufficiently  broad  scope  within  which 
to  exercise  his  judgment. 

Moreover,  because  the  section  provides  that  the  State  bank  commissioner  must 
be  removed  automatically  upon  ceasing  to  hold  the  position  of  State  bank  commis- 

sioner, this  provision  effectively  gives  whatever  State  ofilcial  that  has  the  authority 
to  remove  the  State  bank  commissioner  from  that  post  the  practical  authority  to  re- 

move a  Federal  officer.  This,  too,  raises  serious  constitutional  questions. 
Finally,  the  bill  would  forbid  the  President  from  making  successive  appointments 

of  State  bank  commissioners  from  the  same  State.  Establishing  qualifications  for  an 

office  necessarily  restrains  the  President's  constitutional  appointment  power.  What- 
ever authority  Congress  may  have  to  enact  reasonable  and  relevant  qualifications 

as  a  prerequisite  for  appointment  to  a  permit  Congress,  we  do  not  believe  that  it 
extends  so  far  as  to  permit  Congress  to  adopt  geographic  requirements. 

Sec.  301.  Audit  Costs. 

This  section  would  amend  the  independent  auditor  requirements  in  several  ways. 
First,  it  would  eliminate  the  requirement  that  an  independent  auditor  determine  an 

institution's  compliance  with  laws  and  regulations  designated  by  the  FDIC.  We  sup- 
port this  because  this  responsibility  overlaps  with  that  of  the  examiners.  It  is  also 

impossible  for  an  auditor  to  attest  to  an  institution's  compliance  with  all  safety  and soundness  laws. 

Second,  this  section  would  change  the  requirement  that  an  institution's  audit 
committee  consist  entirely  of  outside  directors  to  requiring  that  a  majority  of  its 
members  be  outside  directors.  We  oppose  weakening  the  current  requirement  as  a 
general  matter.  The  importance  of  an  effective  independent  audit  function  cannot, 
in  our  judgment,  be  overstated.  Experience  shows  that  all-independent  committees 
better  protect  the  safety  and  soundness  of  institutions.  Legislation  that  would  weak- 

en the  effectiveness  of  this  important  safeguard  would  be  seriously  misguided,  we 

would  support,  however,  granting  regulators  discretionary  authority  to  allow  a  mi- 
nority of  tne  members  of  the  audit  committee  to  be  insiders  where  an  institution 

has  experienced  hardship  in  getting  a  full  complement  of  outsiders  to  serve. 

Sec.  302.  iNCENfTivES  FOR  Self-Testing. 

Section  302  provides  that  reports  or  results  of  self-testing  may  not  be  used  in  en- 
forcement actions.  In  addition,  the  Equal  Credit  Opportunity  Act  (ECOA)  would  be 

amended  to  provide  that  the  existence  of  a  self-test  does  not  limit  that  ability  of 
an  agency  to  refer  matters  for  enforcement  to  the  proper  agencies.  This  section  is 
designed  to  encourage  creditors  to  self-test  for  compliance  with  the  ECOA  and  the 
Fair  Housing  Act. 

We  support  the  goals  of  section  302  but  believe  it  is  far  too  broad  and  would  have 
the  effect  of  protecting  discriminating  institutions  which  have  no  intention  of  cor- 

recting problems  discovered  during  a  self-test.  We  want  institutions  to  be  able  to 
self-test  and  to  then  take  corrective  action  without  fearing  an  enforcement  action. 
Current  law  has  a  chilling  effect  on  this  goal  because  it  requires  such  tests  to  be 
referred  for  enforcement  purpose  in  some  cases,  even  if  corrective  action  is  being 
taken. 

Although  the  provision  attempts  to  remedy  this  problem,  we  believe  its  solution 
is  far  too  broad  and  we  cannot  support  it  as  drafted.  For  example,  we  believe  that 

the  term  "self-test"  should  be  defined.  We  do  not  want  underlying  data  subject  to 
the  disclosure  exemption  because  an  institution  looked  at  its  files,  called  that  a  test, 
and  claimed  that  the  files  were  thereby  privileged.  To  avoid  this,  self-tests  could  be 

defined  as  arranging  for  "testers"  to  pose  as  clients  to  ascertain  how  the  lender's 
employees  would  treat  clients.  Also,  such  tests  should  be  available  if  used  as  a  de- 

fense, voluntary  disclosure  should  be  permitted,  and  any  confidentiality  should  end 
upon  an  independent  finding  of  a  violation. 

The  Justice  Department  and  HUD  have  been  examining  these  issues  closely.  We 
recommend  you  solicit  their  views.  We  would  all  be  happy  to  work  with  the  Sub- 

committee on  appropriate  language  to  achieve  the  balance  that  encourages  self-test- 
ing without  unnecessarily  hindering  enforcement. 

Sec.  303.  Exemption  for  Savings  Institutions  Serving  Military  Personnel. 

This  section  would  exempt  from  the  restrictions  imposed  on  savings  associations 
that  do  not  meet  the  qualified  thrift  lender  (QTL)  test  those  savings  associations 
where  at  least  90  percent  of  their  customer  consists  of  active  or  former  military  per- 

sonnel, or  individuals  related  to  military  personnel. 
We  do  not  object  to  this  provision. 
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Sec.  304.  Qualified  Thrift  Investment  Amendments. 

This  section  would  permit  a  Federal  savings  association  to  invest  in  credit  card 
loans  and  education  loans  without  imposing  a  limit  as  to  a  percentage  of  the  asso- 

ciations assets.  In  addition,  it  would  permit  a  Federal  savings  association  to  have 
up  to  an  additional  10  percent  of  its  assets  in  small  business  loans.  We  support 
these  provisions. 

This  section  also  provides  that  if  a  savings  association  qualifies  as  a  domestic 
building  and  loan  association,  as  defined  in  the  Internal  Revenue  Code,  the  associa- 

tion will  be  a  qualified  thrift,  lender  (QTL)  under  the  Home  Owners  Loan  Act.  We 
support  this  provision,  but  only  for  thrift,s  not  controlled  by  commercial  firms.  We 
oppose  using  this  bill  as  a  vehicle  for  impairing  the  separation  between  banking  and 
commerce.  Accordingly,  we  believe  that  such  thrifts  should  continue  to  comply  with 
the  QTL  test. 

Permitting  thrift,s  to  satisfy  either  the  QTL  test  or  the  tax  test  gives  many  thrifts 
additional  flexibility.  We  do  not  support  going  beyond  that  to  let  consumer,  credit 
card,  educational,  and  other  loans  satisfy  the  QTL  test  without  limit  as  if  they  were 
residential  mortgages.  Such  proposals — when  essentially  account  to  letting  thrift-s 
become  consumer  banks — begs  the  question  of  whether  there  is  still  any  need  for 
a  separate  thrift  charter. 

Sec.  305.  Daylight  Overdrafts  Incurred  by  Federal  Home  Loan  Banks. 

Generally,  the  Federal  Reserve  permits  some  level  of  overdraft-s  to  its  members 
without  cost  because  members  hold  reserves  with  the  Federal  Reserve  Banks  that 
could  ultimately  cover  such  overdraft,s.  However,  the  Federal  Home  Loan  Banks 
hold  no  such  reserves.  Section  305  would  amend  the  Federal  Reserve  Act  to  provide 
that  any  Federal  Reserve  Board  policy  or  regulation  governing  payment  system  risk 
or  intra-day  credit  exempt  the  Federal  Home  Loan  Banks  or  include  net  debit  caps 
appropriate  to  the  credit  quality  of  each  Federal  Home  Loan  Bank  and  impose  day- 

light overdraft  fees  calculated  in  the  same  manner  as  fees  for  other  users. 
We  have  not  yet  concluded  our  analysis  of  the  issues  presented  by  this  section. 

However,  we  do  not  support  piecemeal  amendments  to  the  Federal  Home  Loan 
Bank  Act.  In  addition  to  the  possible  concerns  of  exposing  the  payment  system  to 
risk  because  of  the  lack  of  reserves,  this  provision  raises  the  question  of  what  is  a 
proper  function  of  the  FHLBank  System.  Providing  such  overdraft,  protection  per- 

mits the  Banks  to  engage  in  other  activities,  such  as  correspondent  banking. 
While  the  provision  of  such  services  to  small  institutions  that  cannot  otherwise 

obtain  them  may  aft,er  careful  analysis  prove  to  be  an  appropriate  function  for  the 
System,  in  granting  such  access  we  must  ensure  such  access  is  not  used  by  the 
FHLBanks  to  generally  expand  their  purpose  beyond  that  of  providing  liquidity  or 
as  a  means  to  substitute  their  credit  for  the  poorer  credit  of  their  members. 
We  understand  these  problems.  However,  we  do  not  support  any  amendments  to 

the  Federal  Home  Loan  Bank  Act.  The  Administration  has  been  preparing  a  com- 
prehensive legislative  reform  package.  Discrete,  individual  amendments  will  not 

best  serve  needed  reform  of  the  FHLBank  System. 

Sec.  306.  Application  for  Membership  in  the  Federal  Home  Loan 
Bank  System. 

This  section  would  amend  section  4  of  the  Federal  Home  Loan  Bank  Act  that  pro- 
vides for  an  institution  to  become  a  member  of  only,  and  secure  advances  only  from, 

the  Federal  Home  Loan  Bank  for  the  district  in  which  the  institution's  principal 
place  of  business  is  located.  If  "demanded  by  convenience"  and  approved  by  the 
FHFB,  an  eligible  institution  may  become  a  member  of  the  adjoining  district. 

Section  306  would  provide  an  application  process  for  an  institution  to  become  a 
member  and  set  criteria  for  a  Federal  Home  Loan  Bank  to  approve  applications.  A 
Federal  Home  Loan  Bank  would  be  required  to  approve  an  application  in  their  dis- 

trict if  the  institution  meet  all  the  eligible  requirements  for  membership.  Member- 
ship in  an  adjacent  district  would  be  permitted  if  the  FHFB  determines  it  is  nec- 

essary for  the  convenience  of  the  member  institution. 
We  have  serious  policy  concerns  about  making  membership  automatic  upon  satis- 

fying fixed  criteria  if  it  will  undermine  the  10-year  lock-out  provision  in  current  law. 
Certain  institutions  which  have  left,  that  FHLBank  System  are  prohibited  from 
rejoining  for  a  10-year  period.  This  provision  should  not  weaken  the  lock-out  be- 

cause it  provides  incentives  for  stability  of  the  System.  In  any  case,  we  do  not  sup- 
port any  amendments  to  the  Federal  Home  Loan  Bank  Act  for  the  reasons  discussed 

under  section  305.  The  Administration  is  draft,ing  a  comprehensive  legislative  re- 
form package  where  this  issue  can  be  addressed. 



151 

Sec.  307.  Authority  fx)r  Federal  Home  Loan  Banks  to  Select 
External  Auditors. 

Section  307  provides  that:  (1)  the  FHLBanks  shall  contract  annually  with  a  single 
auditor  for  their  annual  audits;  and  (2)  the  Finance  Board  shall  not  participate  in 
any  FHLBank  audit,  or  in  the  audit  contracting  process,  except  to  estaolish  require- 

ments for  the  audit  contracts  and  accounting  standards  to  oe  used  in  connection 
with  the  audits. 

With  regard  to  audits,  it  is  necessary  to  retain  the  provision  requiring  all  the 
FHLBanks  to  use  a  single  audit  provider.  Producing  the  combined  System  financial 
statements  requires  a  consistent  application  of  accounting  principles  and  uniformity 
in  disclosures.  In  areas  where  GAAP  is  subject  to  interpretation,  different  auditors 
could  have  different  interpretations  making  a  combined  statement  problematic.  The 
Finance  Board  currently  requires  (and  the  FHLBanks  have  concurred)  that  the 
FHLBanks  use  a  single  auditor  for  individual  FHLBank  and  System  financial  state- 
ments. 
We  also  understand  that  there  is  some  concern  about  permitting  the  Finance 

Board  to  set  accounting  standards.  We  agree  that  GAAP  should  be  followed  to  the 

extent  possible.  However,  some  GAAJ^  provisions  are  open  to  interpretation,  and  the 
Finance  Board  needs  the  authority  to  ensure  consistent  interpretation  to  make  com- 

bined financial  statements  meaningful. 
Although  we  understand  these  concerns,  we  do  not  support  any  piecemeal  amend- 

ments to  the  Federal  Home  Loan  Bank  Act  for  the  reasons  discussed  under  section 
305.  Our  comprehensive  reform  package  will  address  this  issue. 

Sec.  308.  Limited  Purpose  Bank  Growth  Cap  Relief. 

Nonbank  banks  are  prohibited  by  a  1987  statute  from  growing  at  an  annual  rate 
in  excess  of  7  percent.  This  growth  cap  on  limited  purpose  banks  would  be  removed 
by  this  section. 

Most  companies  that  control  FDIC-insured  banks  must  comply  with  the  Bank 
Holding  Company  Act,  which  generally  does  not  permit  them  to  affiliate  with  com- 

mercial firms.  Nonbank  banks,  although  FDIC-insured,  escaped  the  Act's  limits 
through  a  loophole  that  Congress  closed  in  1987  under  the  Competitive  Equality 
Banking  Act  (CEBA).  CEBA  prohibited  the  creation  of  new  nonbank  banks  and, 
among  other  things,  limited  their  asset  growth  to  seven  percent  annually. 

In  opting  for  grandfathering  rather  than  strict  conformity  with  the  Act,  Congress 

"placed  considerable  weight  on  the  fact  that  .  .  .  nonbank  banks  .  .  .  are  generally 
quite  small."  It  sought  to  prevent  what  the  legislative  history  described  as  "the 
abuse  of  grandfathered  privileges  that  would  occur  if  grandfathered  companies 

changed  the  character  of  the  institutions  involved  through  aggressive  asset  growth." 
The  asset  growth  restriction  was  designed  to  "help  prevent  existing  nonbank  banks 
from  changing  their  basic  character  .  .  .  ;  from  drastically  eroding  the  separating 
of  banking  and  commerce;  and  from  increasing  the  potential  for  unfair  competition 

.  .  .  and  other  adverse  effects."  It  also  sought  to  "give  the  owners  of  nonbank  banks 
an  incentive  to  support,  rather  than  obstruct,  additional  legislation." 

Allowing  unlimited  asset  growth  by  nonbank  banks  would  disrupt  the  balance 

struck  in  CEBA.  It  would  erode  the  bank  Holding  Company  Act's  separation  of 
banking  and  commerce,  allow  nonbank  banks  to  significantly  increase  their  share 
of  total  bank  assets,  and  increase  the  competitive  advantages  nonbank  banks  and 
their  parent  companies  have  over  other  FDIC-insured  banks  and  regulated  bank 
holding  companies. 

And  this  fundamental  change  in  CHIBA  would  occur  through  an  isolated,  amend- 
ment— rather  than,  as  CEBA  contemplated,  through  comprehensive  legislation,  al- 

lowing "all  banks  or  bank  holding  companies  to  compete  on  a  more  equal  basis"  with 
companies  controlling  nonbank  banks. 

This  change  would,  moreover,  provide  a  windfall  to  a  limited  group  of  companies 
that  already  have  special  privileges — the  two  dozen  firms  with  grandfather  rights 
under  CEBA. 

We  oppose  this  amendment.  The  issue  of  nonbank  banks  should  be  considered  in 
the  context  of  broader  financial  modernization  legislation. 

Sec.  311.  Due  Process  Protections. 

This  section  requires  a  court  to  apply  the  Federal  Rules  of  Civil  Procedure  Rule 

65  standard  of  "irreparable  and  immediate  harm"  to  requests  by  the  FDIC  when 
acting  as  receiver/conservator  or  by  other  conservators  appointed  by  the  OCC  or 
OTS  for  the  attachment  of  assets  and  for  other  injunctive  relief.  Additionally,  the 

provision  permits  a  banking  agency  in  a  permanent  or  temporary  cease-and-desist 
proceeding  to  issue  an  order  prohibiting  a  person  from  withdrawing,  transferring, 
removing,  dissipating,  or  disposing  of  any  funds,  assets  or  other  property  where  in- 
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jury,  loss  or  damage  to  such  property  is  irreparable  and  immediate.  The  Rule  65 

standard  of  "irreparable  and  immediate  harm'  must  also  be  applied  to  prejudgment 
attachment  orders  in  termination  of  insurance  proceedings  or  in  any  administrative 
or  other  civil  action  for  money  damages,  restitution,  or  civil  money  penalties  brought 
by  a  Federal  banking  agency. 

We  oppose  this  provision  as  likely  to  hamper  important  enforcement  actions,  espe- 
cially when  one  considers  that  certain  courts  have  held  the  loss  of  money  does  not 

constitute  irreparable  harm.  The  authority  is  used  infrequently,  but  is  necessary  in 
those  limited  cases  to  prevent  the  dissipation  of  assets.  Moreover,  as  drafted,  the 

"immediate  and  irreparable  harm"  standard  would  apply  to  final  cease-and-desist 
orders,  which  does  not  make  sense,  because  those  orders  are  only  issued  after  an 
impartial  hearing  by  an  administrative  law  judge. 

Sec.  321.  Liability  for  Unauthorized  Use  of  Credit  Cards. 

The  Truth-in-Lending  Act  limits  to  $50  a  consumer's  liability  for  unauthorized  use 
of  a  credit  card.  This  section  would  require  cardholders  whose  statements  show  un- 

authorized uses  to  notify  the  issuer  within  60  days  of  receiving  the  statement,  in 
the  absence  of  such  extenuating  circumstances  as  extended  travel  or  hospitalization. 
Cardholders  failing  to  notify  the  issuer,  could  be  liable  for  more  than  $50.  The  Elec- 

tronic Fund  Transfer  Act  already  contains  a  similar  notification  requirement. 
We  believe  it  is  reasonable  to  expect  cardholders  to  examine  their  statements 

within  60  days,  in  the  absence  of  extenuating  circumstances.  We  accordingly  sup- 
port the  thrust  of  this  section,  and  encourage  Congress  to  require  issuers  to  clearly 

and  conspicuously  call  cardholders'  attention  to  this  new  requirement. 
Sec.  322.  Unauthorized  Electronic  Fund  Transfers. 

The  Electronic  Fund  Transfer  Act  limits  to  $50  a  consumer's  liability  for  unau- 
thorized transfers.  The  provision  would  increase  the  maximum  liability  to  $500  if 

the  cardholder  has  "substantially  contributed"  to  the  transfer. 
We  support  the  objective  of  this  section.  We  are  concerned,  however,  about  the 

breadth  of  the  term  "substantially  contributed,"  and  believe  additional  legislative 
and  regulatory  clarification  would  be  in  order.  This  section  could,  for  example,  re- 

quire the  Federal  Reserve  to  prescribe  regulations  specifying  what  actions  meet  the 

'  substantially  contributed"  standard  (e.g.,  writing  one's  personal  identification  num- 
ber on  the  envelope  in  which  one  keeps  an  ATM  card). 

APPENDIX  B: 

The  Administration's  Achievements  in  Reducing  the  Costs  and  Improving 
the  Quality  of  Regulation 

The  Administration  has  taken  substantial  steps  to  reduce  regulatory  costs  and  im- 
prove the  quality  of  regulation.  These  actions  may  be  grouped  under  the  following 

headings:  (1)  the  Credit  Availability  Program;  (2)  Bank  Secrecy  Act  compliance;  (3) 
reviewing,  rethinking,  and  revising  banking  regulations;  (4)  refocused  supervision; 
and  (5)  reduced  administrative  costs  of  supervision  resulting  from  greater  inter- 

agency cooperation. 

A.  Credit  Availability  Program 
In  March  1993,  soon  after  taking  ofiice,  the  President  took  steps  to  address  the 

need  to  create  a  better  climate  for  bank  lending.  The  Program  addressed  (1)  real 
estate  lending  and  appraisals;  (2)  appeals  of  examination  decisions  and  complaint 
handling;  an(r(3)  examination  processes  and  procedures. 

The  concern  about  appraisals  was  that  in  some  cases  costly  formal  appraisals  may 
render  otherwise  sound  loans  uneconomical.  Three  significant  changes  resulted. 
First,  the  agencies  increased  from  $100,000  to  $250,000  the  threshold  level  at  or 

below  which  certified  or  licensed  appraisals  would  not  be  required  for  a  real  estate- 
related  transaction.  They  identified  additional  circumstances,  particularly  for  small 
business  lending,  in  which  appraisals  are  not  required.  Finally,  they  permitted  re- 

newals and  refinancings  without  an  appraisal  if  there  had  been  no  deterioration  in 
market  conditions. 

The  agencies  also  revamped  their  appeals  processes  to  ensure  bankers  had  a  fair 

and  prornpt  review  of  examination  disagreements.  The  OCC  and  OTS  have  each  cre- 
ated an  Office  of  the  Ombudsman,  which  manages  the  appeals  process.  The  OCC 

has  also  revamped  its  procedures  for  handling  the  nearly  15,000  general  complaints 
it  receives  annually.  For  example,  it  has  established  a  toll-free  number  and  im- 

proved its  complaint  tracking  system. 
Third,  the  regulators  have  begun  to  coordinate  many  of  their  interactions  with  the 

industry.  For  example,  they  have  determined  that  examinations  will  be  conducted 
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by  the  primary  Federal  regulator.  Moreover,  the  OCC  and  FDIC  share  examination 
schedules  to  better  coordinate  the  supervision  of  holding  companies  with  both  na- 

tional and  State-chartered  banks,  and  coordinate  enforcement  actions. 

B.  Streamlining  Compliance  with  the  Bank  Secrecy  Act 

A  key  to  our  "partnership  program"  for  improving  the  BSA  process  is  Treasury's 
Bank  Secrecy  Advisory  Group,  composed  of  30  representatives  of  financial  institu- 

tions and  Federal  and  State  regulatory  and  enforcement  officials.  Working  with  the 
Advisory  Group,  Treasury  has  eliminated  the  requirement  that  institutions  record 
and  retain  for  5  years  special  records  of  all  cash  purchases  of  travelers  checks,  bank 

checks,  and  cashier's  checks  over  $3,000  in  cash.  Proposed  regulations  that  would 
have  required  mandatory  electronic  filing  of  currency  transaction  reports,  and  would 

have  established  a  mandatory  system  to  "aggregate"  cash  transactions,  were  with- drawn. 
Treasury  also  streamlined  the  currency  transaction  report  (CTR),  a  form  long 

criticized  as  too  cumbersome  by  bankers,  by  30  percent.  The  new  form  should  be 
introduced  in  October.  Treasury  finalized  long-pending  rules  relating  to  casinos  and 
to  wire  transfers  in  a  way  that  responded  to  industry  calls  for  burden  reduction, 

and  it  plans  such  further  actions  as  reducing  the  number  of  CTR's  filed  by  banks 
by  at  least  30  percent  (which  amounts  to  three  million  forms  per  year).  According 
to  the  American  Bankers  Association  (ABA),  the  last  reform  could  save  banks  more 

than  $40  million.  Overall,  the  ABA  has  applauded  the  Administration's  reform  ef- 
forts on  the  BSA;  "The  banking  industry  is  very  pleased  at  the  direction  of  the 

Treasury's  Bank  Secrecy  Act  efforts.  We  appreciate  the  good  faith  efTorts  of  this  Ad- 
ministration to  see  to  it  that  banks  report  and  retain  only  information  that  helps 

curtail  money  laundering."  (October  14,  1994  ABA  Press  Release) 
C.  A-to-Z  Review  of  Regulations 

The  President  has  directed  each  agency  to  undertake  a  line-by-line  review  of  their 
regulations  with  the  goal  of  eliminating  redundant  unnecessary  requirements, 
streamlining  procedures,  and  rewriting  the  rules  to  be  more  easily  understood. 

The  OCC  has  been  conducting  this  type  of  review  for  nearly  2  years.  To  date,  all 
of  their  regulations  have  been  reviewed,  three  major  parts  have  become  or  will  soon 
become  final,  and  11  parts  have  been  published  for  comment.  The  OTS  is  doing  a 
similar  review. 

There  are  concrete  examples  of  the  burden-reducing  benefits  resulting  from  this 
intense  review.  The  OCC  and  OTS  reduced,  by  six  times,  the  number  of  lending 
limit  calculations  institutions  must  perform,  requiring  quarterly,  rather  than  daily, 
analyses.  The  OCC  has  also  reduced  some  of  its  fees  and  its  national  bank  assess- 

ment rate,  which  covers  the  costs  of  examination  and  supervision.  For  example,  the 
fee  for  establishing  a  shared  ATM  will  be  reduced  from  $1,500  to  zero,  corporate 
application  fees  have  been  reduced  by  50  percent,  and  the  national  bank  assessment 
rate  has  been  reduced  by  6  percent.  In  addition,  to  these  concrete  examples,  the 
OCC  and  the  OTS  are  putting  their  rules  in  clearer  language,  and  making  the  rules 
more  user  friendly,  which  should  reduce  the  time  and  costs  associated  with  inter- 

preting and  complying  with  rules. 

D.  Refocused  Supervision 

Our  Nation's  thousands  of  depository  institutions  vary  greatly  in  size,  complexity, 
and  financial  strength.  Yet  regulations  often  ignore  these  differences  by  treating  all 
institutions  alike  and  relying  on  generally  applicable  procedures.  This  provides  in- 

stitutions with  little  regulatory  incentive  to  reduce  risk  or  increase  their  capacity 
to  manage  risk.  It  also  creates  needless  regulatory  burden  and  costs  when  rules  are 
inappropriate,  irrelevant,  or  even  counterproductive  as  applied  in  certain  instances. 

The  OCC  and  OTS  have  been  diligently  working  to  make  appropriate  difTerentia- 
tions  in  their  regulations.  For  example,  both  bureaus  have  streamlined  the  examina- 

tions process  for  smaller,  well-capitalized,  well-managed  institutions.  Materials  re- 
quested for  noncomplex  small  national  bank  examinations  have  been  reduced  by 

nearly  600  percent,  from  some  200  items  (or  more  at  the  examiner's  discretion)  to 35  standaraized  items.  Moreover,  the  streamlined  nature  of  such  examinations  is 
evidenced  from  the  OCC  small  bank  examination  handbook,  which  has  been  reduced 
from  1,216  pages  to  just  over  30  pages.  In  addition,  small,  well-capitalized,  well- 
managed  savings  associations  need  no  longer  automatically  obtain  a  costly  annual 
indepjendent  audit. 

The  difilculty  of  supervising  a  diverse  banking  industry  has  also  led  regulators 
to  focus  on  eliminating  and  streamlining  procedures.  The  Administration  has 
worked  to  refocus  supervision  on  results  instead,  and  to  thereby  provide  institutions 
with  the  incentive  to  perform  well,  rather  than  simply  to  avoid  criticism  or  follow 

needless  procedures.  In  this  vein,  the  OCC's  new  examination  guidelines  emphasize 
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operational  results,  such  as  default  rates,  rather  than  operational  procedures,  such 
as  loan  underwriting.  Moreover,  all  of  the  banking  agencies  worked  on  the  recently 
released  final  rules  on  the  Community  Reinvestment  Act,  which  emphasizes  results 
over  process. 

E.  Reducing  Administrative  Overhead  Costs 

The  Administration's  efforts  to  reduce  the  expense  of  regulation  have  focused  on 
both  direct  and  indirect  costs.  By  controlling  a  regulator's  overhead  costs,  the  cost 
of  regulation  dt^clines  when  those  savings  are  passed  through  in  the  form  of  reduced 
assessments:  the  OCC  and  OTS  have  done  just  that. 

One  of  the  primary  means  of  reducing  overhead  has  been  an  increase  in  jointly 
issued  or  coordinated  regulations,  such  as  the  appraisal  regulations  and  the  real  es- 

tate lending  guidelines. 
Another  way  in  which  overhead  costs  are  being  reduced  has  been  through  coordi- 

nated examinations.  The  banking  agencies,  the  Securities  and  Exchange  Commis- 
sion (SEC),  and  the  National  Association  of  Securities  Dealers  (NASD)  have  agreed 

that  the  banking  agencies  and  NASD  will  coordinate  the  examination  of  bank  bro- 
kerage units.  The  (JCC  and  SEC  plan  joint  examinations  of  bank  and  bank-advised 

mutual  funds.  Finally,  the  regulators  will  use  securities  industry  qualification  tests 
for  bank-employed  brokers.  Not  only  has  this  coordination  indirectly  reduced  the 
cost  of  regulation,  but  it  has  also  directly  reduced  the  burden  of  multiple  examina- 
tions. 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SHELBY  FROM 

SUSAN  M.  PHILUPS 

May  2.  1995 

Q.l      Would  limiting  civil  liability  under  our  consumer  laws  lead  to  more  clarity,  less 
complexity  and  lower  compliance  costs  and  burdens? 

A.l.     Limiting  liability  under  consumer  laws  governing  financial  services  would  not 
directly  lead  to  more  clarity.    But  it  could  lead  to  less  complexity  and  to  lower 
compliance  costs  and  burdens  for  entities  subject  to  these  laws.    For  example,  prior  to  the 
1980  amendments  simplifying  the  Truth  in  Lending  Act  (TILA),  civil  liability  attached  to 
very  technical  as  well  as  more  substantive  violations  of  the  act.   As  a  result,  thousands  of 
TILA  lawsuits  were  filed.    Following  the  1980  amendments,  statutory  penalties  attached 
only  to  specifically  referenced,  material  violations  of  the  act;  and  the  number  of  TILA 
lawsuits  decreased  substantially. 

The  potential  for  civil  liability  is  a  strong  incentive  to  comply  with  these  laws. 
What  often  happens,  though,  is  that  concern  about  civil  liability  exposure  not  just  for 
actual  damages  but  also  for  punitive  damages  and  stamtory  penalties  will  cause  creditors 
and  others  who  are  subject  to  these  laws  to  seek  very  detailed  guidance  in  an  effort  to 
ensure  compliance.    Detailed  regulations  and  complex  interpretations  often  result. 
Limiting  the  imposition  of  penalties  to  material  violations  could  reduce  civil  liability 
exposure  and  thus  indirectly  lower  compliance  costs. 

Q.2.     How  does  RESPA  stifle  innovation  and  technological  advancement? 

A. 2.     Some  parties  to  real  estate  transactions  have  said  that  the  lack  of  a  final  rule 
governing  computer  loan  origination  (CLO)  systems  has  hampered  technological 
developments.   These  critics  point  to  the  lack  of  guidance  on  what  standards  the  systems 
need  to  meet,  for  example,  how  mteractive  they  must  be  and  how  many  lenders  must 
participate.    It  is  necessary  to  resolve  these  issues  since  only  operators  of  qualified 
systems  can  be  paid  for  their  services. 

In  a  final  rule  published  in  November  1992,  the  Department  of  Housing  and  Urban 
Development  (HUD)  took  the  position  that  RESPA  does  not  prohibit  any  payment  by  a 
borrower  for  CLO  services,  as  long  as  the  proper  disclosure  is  provided.   There  was  a 
great  deal  of  controversy  about  the  final  rule,  both  with  regard  to  the  CLO  issue  and 
related  matters.    In  response,  HUD  solicited  comments  on  the  CLO  rule  (and  three  other 
areas)  and  held  public  hearings  in  August  1993.    Over  1500  comments  were  received, 
and  36  people  testified  at  the  hearmg. 
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After  reviewing  the  comments  and  the  testimony,  HUD  issued  a  proposed 
amendment  to  the  CLO  rule  in  July  1994.    During  the  comment  period,  HUD  arranged  a 
technical  demonstration  in  which  approximately  20  CLO  providers  demonstrated  their 
systems.   The  final  CLO  rule  is  currently  pending. 

Q.3.     Where  is  the  appropriate  locus  for  RESPA? 

A. 3.     The  appropriate  locus  for  RESPA  is  HUD.    As  the  federal  agency  charged  with 

oversight  of  the  nation's  housing  issues,  HUD  has  the  expertise  and  experience  necessary 
to  carry  out  the  purposes  of  the  act.    The  Federal  Reserve  Board  is  a  particularly 

inappropriate  place  for  RESPA  because  the  statute  contains  market  and  price-regulation 

provisions  which  are  at  odds  with  the  Board's  central  bank  responsibilities. 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  MACK  FROM 

SUSAN  M.  PHILLIPS 

May  2,  1995 

Q.  1 .     Does  any  other  industrialized  nation  have  a  dual  Federal/State  banking  system 
similar  to  the  one  employed  here  in  the  U.S.? 

A.l.     No.    Under  the  U.S.  dual  banking  system,  banks  may  choose  between  a  federal 

and  a  state  charter.   Such  a  full-fledged  dual  banking  system  is  a  product  of  unique 
historical  circumstances  in  the  United  States  and  is  not  found  in  other  industrial  countries. 

Q.2.     What  factors  would  push  the  Federal  Reserve  to  prohibit  the  entry  of.  or  shut 
down  a  foreign  financial  instimtion  that  would  not  also  prompt  a  similar  action  at  the  state 

level?   In  other  words,  what  would  prompt  the  Federal  Reserve  to  act  that  wouldn't 
prompt  the  state  agency  to  act? 

A. 2.     In  the  event  that  the  Federal  Reserve  were  to  decide  that  a  foreign  bank  should  not 
be  allowed  to  operate  or  continue  operation  in  the  United  States,  it  is  to  be  hoped  that  all 
supervisors  would  agree  with  such  a  decision.    In  some  instances,  the  reasons  for  such  a 
decision  would  be  obvious  and  compelling,  such  as  if  it  were  determined  that  a  foreign 

bank's  U.S.  office  was  engaged  in  criminal  activities.   There  may  be  other  instances, 
however,  in  which  the  reason  for  a  decision  to  terminate  may  not  be  as  obvious,  in  that 
the  reason  relates  not  to  malfeasance  at  an  individual  office  but  rather  to  failure  of  the 

foreign  bank  itself  to  meet  uniform  standards  that  should  apply  to  all  banks  that  operate  in 
the  U.S.  market. 

In  enacting  the  Foreign  Bank  Supervision  Enhancement  Act,  the  Congress  deter- 
mined that  foreign  bank  entry  and  operation  in  the  United  States  should  be  governed  by 

uniform  national  rules  that  address  both  safety  and  soundness  issues  and  concerns 
regarding  fairness  to  U.S.  banking  organizations  that  must  adhere  to  uniform  national 
rules  in  a  number  of  areas.    In  this  regard,  it  should  be  kept  in  mind  that  a  foreign  bank 
that  establishes  a  branch  or  agency  in  the  United  States  thereby  gains  access  to  the 
discount  window  and  to  the  U.S.  payments  system.   While  state  banking  authorities  are 
clearly  concerned  that  foreign  banks  should  operate  safely  in  their  markets,  they  may 
have  less  of  an  interest  in  assuring  that  foreign  banks  meet  uniform  national  standards. 

In  addition,  as  noted  in  my  testimony,  the  activities  of  the  various  U.S.  banking 

offices  of  a  foreign  bank  are  often  highly  intertwined.    A  complete  review  of  the  organi- 

zation's overall  operations  in  the  United  States  is  critical  to  effective  supervision.    Such 
review  both  reduces  the  potential  for  financial  manipulation  among  offices  and  may  reveal 

endemic  weaknesses  in  the  foreign  bank's  overall  management  and  controls.    The  Federal 
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Reserve  under  its  present  authority  is  in  a  position  to  develop  such  an  overview  of  a 

foreign  bank's  total  U.S.  operations  as  well  as  an  assessment  of  the  foreign  bank's  overall 
strength,  which  may  reveal  problems  that  are  not  clearly  evident  in  the  operation  of  any 
particular  office. 

It  is  these  types  of  considerations  that  may  give  rise  to  the  possibility  that,  in  any 
given  case,  state  supervisors  may  decide  that  the  balance  of  local  interests  in  promoting 
employment  and  development  (and  the  absence  of  any  evident  problem  in  the  local  office) 

weigh  against  taking  action  against  a  foreign  bank's  operations  in  any  particular  state. 

Q.3.     Wouldn't  the  state  have  a  very  heavy  burden  to  bear  for  future  problems  or 
misdeeds  of  a  financial  institution  if  it  did  not  follow  the  recommendation  of  the  Federal 
Reserve? 

A. 3.     Yes,  and  such  considerations  would  obviously  be  carefiilly  considered  by  state 
authorities.    However,  in  the  event  the  state  chose  to  permit  the  foreign  bank  to  continue 

to  operate,  the  state  would  not  be  the  only  entity  affected  by  future  problems  or  mis- 
deeds.   For  example,  any  such  foreign  bank  would  have  access  to  the  U.S.  payments 

system,  which  could  be  disrupted  by  a  potential  failure.   Although  the  disruption  caused 
by  a  single  office  would  not  be  likely  to  have  systemic  effects,  customers  of  the  bank  as 
well  as  other  financial  institutions  could  be  adversely  affected.   In  addition,  foreign  banks 
without  significant  home  country  supervision  might  also  be  able  to  engage  more  easily  in 
illicit  activities  that  could  have  adverse  consequences  for  persons  in  the  United  States. 

Q.4.     You  state  in  your  testimony  that  60  days  is  not  enough  time  to  process  an  applica- 
tion.  Why?   What  part  of  the  application  review  process  causes  the  slow  down?    How 

much  time  is  necessary? 

A. 4.     Processing  these  applications  requires  evaluation  of  a  number  of  rigorous  stan- 
dards, including  whether  the  foreign  bank  is  subject  to  comprehensive  consolidated 

supervision,  whether  it  meets  the  financial  standards  applicable  to  U.S.  banking  organiza- 
tions, and  whether  the  foreign  bank  is  in  a  position  to  provide  the  Board  with  information 

necessary  to  determine  compliance  with  U.S.  law. 

In  assessing  whether  an  applicant  bank  meets  these  standards,  it  is  often  necessary 

to  seek  additional  information  and  clarification  about  foreign  law  and  practice.    In  addi- 
tion, the  Board  seeks  the  views  of  the  relevant  home  country  authorities.   Background 

checks,  conducted  in  connection  with  assessing  the  fitness  and  integrity  of  an  applicant 
and  its  management  and  owners,  in  some  circumstances  take  considerable  time  to 
complete.   The  time  period  of  60  days,  as  formulated  in  the  Senate  bill,  is  too  short  to 

allow  adequate  assessment  of  the  stamtory  factors,  especially  considering  the  necessity  for 
translation.    The  Board  could  support  a  revision  that  provides  for  final  Board  action 
withm  180  days  of  receipt  of  the  application,  with  the  possibility  of  another  180  days 
extension  in  order  to  receive  necessary  information. 
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BOARD    OF    GOVERNORS 

OF  THE 

FEDERAL  RESERVE  SYSTEM 
WASHINGTON,  D.  C.  20551 

'"•^?':?^'*^'  Questions  for  Governor  Susan  Phillips from  Senator  Phil  Gramm 

May  2,  1995 

Q.l.     The  Federal  Reserve  is  required  by  a  variety  of  stamtes  to  provide  a  significant 
number  of  reports.    Undoubtedly,  the  utility  of  each  such  report  is  not  the  same. 
Moreover,  each  report  costs  staff  and  budgetary  resources  to  produce.    I  have  requested 
Committee  staff  to  review  these  reports,  to  consult  with  staff  at  various  Federal  agencies, 
and  see  whether  consolidation  and  even  elimination  of  some  reports  might  be  possible 
without  having  a  negative  impact  on  public  policy,  particularly  where  the  benefits  of  such 
reports  do  not  outweigh  the  costs  of  the  reporting  requirements.    Changes  in  reponing 
requirements  could  be  incorporated  in  the  legislation  before  us.    I  have  attached  a  list  of 
reports  compiled  by  staff  and  would  appreciate  the  comments  and  recommendations  of  the 
Federal  Reserve  Board  with  regard  to  these  reports  and  whether  they  should  be 
eliminated  or  otherwise  reduced.    I  would  also  be  interested  in  any  additions  you  might 
wish  to  make  to  this  list,  with  your  recommendations. 

Selected  Federal  Reserve  Reporting  Requirements 

1.  Agency  Differences  in  Reporting  Capital  Ratios  and  Related  Accounting  Standards 
(FIRREA  Section  1215) 

2.  Enforcement  Report  (FIRREA  Section  918) 

3.  Risks  to  Banks  Posed  by  Troubled  Foreign  Loans  (International  Lending 
Supervision  Act  of  1988,  as  amended) 

4.  Study  on  Data  Bank  of  Depository  Institution  Reports  -FFIEC  (CDRIA 
Section  341) 

5.  Annual  Update  to  Congress  on  Capital  Equivalency  Guidelines  (FDICIA 
Section  214  (b)) 

6.  Report  on  the  Terms  of  Credit  Card  Plans  (Fair  Credit  and  Charge  Card 
Disclosure  Act,  Section  5) 

7.  Annual  Reports  to  Congress  Required  by  the  Electronic  Fund  Transfers  Act. 
Consumer  Leasing  Act,  Equal  Credit  Opportunity  Act,  Fair  Debt  Collection 
Practices  Act.  and  the  Truth  in  Lending  Act. 

8.  Annual  Repon  to  Congress  on  Credit  Card  Profitability  of  Depositorv'  Institutions 
(FCCDA  Section  8) 
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9.  Modified  Small  Business  Lending  Disclosure  (FDICIA  Section  477) 

10.  Report  on  Retail  Fees  and  Services  of  Depository  Institutions  (Interstate  Banking 
and  Branching  Efficiency  Act,  Section  108) 

11.  Study  on  Consumer  and  Small  Business  Credit  System  (CDRIA  Section  330) 

A.  1.    The  Board  would  support  termination  of  all  but  one  of  these  reports.   The 

following  paragraphs  outline  the  Board's  views  on  each  smdy  listed. 

1 .         Agency  Differences  in  Reponing  Capital  Ratios  and  Related  Accounting  Standards 
(FIRREA  Section  1215,  superseded  by  FDICIA  Section  121) 

Section  121  of  FDICIA  requires  each  federal  banking  and  thrift  agency  to  report 
aimually  to  the  Congress  regarding  any  differences  between  the  accounting  or  capital 
standards  used  by  it  and  other  banking  and  thrift  agencies. 

The  Board  supports  ending  this  reporting  requirement. 

The  Agency  Differences  Report  has  been  essentially  unchanged  for  the  past  few 
years  and  does  not  provide  any  useful  information  for  either  regulatory  or  legislative 
purposes.    There  are  several  differences  between  capital  and  reporting  standards  used  by 
the  banking  agencies  for  commercial  banks  and  those  set  by  the  OTS  for  thrifts. 
However,  the  agencies  are  continuously  working  together  to  limit  these  differences  where 
possible.   There  are  only  minor  differences  among  the  banking  agencies  themselves. 
Consequently,  an  annual  report  to  Congress  on  the  stams  of  differences  has  limited 
usefulness  and,  therefore,  is  an  inefficient  use  of  staff  resources.    Further,  section  303  of 

the  Community  Development  and  Regulatory  Improvement  Act  (CDRIA)  requires  the 

agencies  to  remove  inconsistencies  and  "make  uniform"  regulations  and  guidelines  which 
implement  common  statutory  or  supervisory  policies.   The  agencies  must  repon  to 
Congress  about  their  progress  two  years  after  enactment  of  the  legislation.   The  Agency 
Differences  Report  would  be  redundant  when  the  section  303  requirements  are  completed. 

2.         Enforcement  Report  (FIRREA  Section  918) 

Section  918  of  FIRREA  requires  each  of  the  federal  financial  supervisory  agencies 
and  the  Department  of  Justice  to  submit  an  annual  report  to  Congress  regarding  its 
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administrative  enforcement  or  criminal  investigatory  and  prosecutorial  activities  for  the 
previous  year. 

The  Board  supports  repeal  of  this  reporting  requirement. 

To  file  this  annual  report  Board  staff  must  collate  summary  information  about  the 
gross  number  of  various  enforcement  actions  and  fines  imposed,  and  provide  additional 
information  about  enforcement  activity  mandated  by  the  statute.   Board  staff  is  not  aware 
of  any  congressional  or  public  inquiries  as  a  result  of  this  report,  which  is  very  labor 
intensive  to  generate.    In  addition,  each  of  the  formal  enforcement  orders  and  agreements 
that  are  aggregated  in  the  Section  918  report  are  publicly  available.   Therefore,  the  report 

appears  to  have  limited  usefulness  in  informing  the  public  about  the  agencies'  enforce- 
ment activities  and  in  comparison  to  the  number  of  staff  hours  required  to  complete  it  in 

the  specific  form  mandated  by  Congress.    Moreover,  the  useful  information  contained  in 

the  report  is  also  contained  in  the  Board's  Annual  Report,  which  is  available  to  the 
public. 

3.         Risks  to  Banks  Posed  by  Troubled  Foreign  Loans  (International  Lending 
Supervision  Act  of  1988,  as  amended) 

The  federal  banking  agencies  are  required  to  report  annually  to  the  Congress  on 
the  level,  and  risks  to  banks,  of  troubled  foreign  loans.   This  requirement  was  originally 
intended  to  assist  the  Congress  in  addressing  the  LDC  debt  crisis.    Generally,  there  are 

no  longer  large  exposures  of  the  type  covered  by  the  report  and,  therefore,  it  is  no  longer 
relevant. 

The  Board  believes  this  reporting  requirement  should  be  repealed. 

4.        Study  on  Data  Bank  of  Depository  Institution  Reports  --  FFIEC  (CDRIA 
Section  341) 

Within  eighteen  months  of  enactment  of  the  Community  Development  and 
Regulatory  Improvement  Act  (CDRIA),  the  Federal  Financial  Instimtions  Examination 
Council  (FFIEC)  must  report  on  the  feasibility  of  establishing  and  maintaining  a  data 

bank  for  reports  submitted  by  any  depositor)'  institution  to  a  federal  banking  agency. 

The  Board  believes  that  this  study  and  report  to  Congress  could  be  eliminated. 

In  recent  years,  the  Federal  Reserve  has  established  a  comprehensive  database  of 
financial,  structure,  and  supervisory  information  called  the  National  Information  Center. 
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Arrangements  are  currently  being  made  to  share  this  information  with  other  federal 

banking  agencies  and  state  regulators.    It  is  our  intention  to  make  non-restricted  informa- 
tion maintained  on  the  database  available  to  depository  institutions  and  the  public  in  the 

future.   It  should  be  noted  that  there  are  already  sources  of  financial  information  for  the 

public,  such  as  the  National  Technical  Information  Service  and  Department  of  Commerce 
Bulletin  Boards.   With  regard  to  the  filing  of  all  reports  by  depository  institutions  with  a 
database,  it  is  worth  noting  that  the  agencies  already  routinely  receive  information  on  an 
automated  basis  from  reporting  banks.  Thus,  we  do  not  see  the  need  to  carry  out  the 
smdy  mandated  by  Section  341  of  CDRIA. 

However,  since  this  report  is  required  to  be  filed  by  the  FFIEC,  Congress  should 
also  seek  the  views  of  each  of  the  banking  agencies. 

5.         Annual  Update  to  Congress  on  Capital  Equivalency  Guidelines  (FDICIA  Section 
214(b)) 

Section  214(b)  of  the  Federal  Deposit  Insurance  Corporation  Improvement  Act  of 
1991  (12  U.S.C.  3105(j))  required  the  Board  and  the  Treasury  jointly  to  submit  a  report 
to  Congress  analyzing  capital  standards  that  apply  to  foreign  banks  with  U.S.  operations 
and  their  relationship  to  U.S.  capital  standards,  and  establishing  guidelines  to  be  used  by 
the  Board  in  coimection  with  applications  by  foreign  banks  to  determine  whether  foreign 
banks  have  capital  that  is  equivalent  to  that  required  of  U.S.  banks.  Aimual  updates  to 
Congress  are  required. 

The  Board  favors  eliminating  the  annual  update  requirement. 

The  annual  update  requires  significant  staff  time  to  prepare  and  is  unnecessary  in 
light  of  the  fact  that  the  Board  evaluates  the  capital  position  of  a  foreign  bank  for 
equivalency  with  U.S.  requirements  in  connection  with  any  application  made  by  such 

bank.   The  capital  rules  of  a  foreign  bank's  home  country,  including  any  new  rules  or 
requirements,  are  assessed  in  each  application,  which  provides  more  current  information 
than  does  the  annual  update. 

6.         Report  on  the  Terms  of  Credit  Card  Plans  (Fair  Credit  and  Charge  Card 
Disclosure  Act,  Section  5) 

The  Board  does  not  favor  eliminating  this  repon. 

The  Report  on  the  Terms  of  Credit  Card  Plans  (TCCP)  was  implemented  in 
February  1990  as  required  by  Section  5  of  the  Fair  Credit  and  Charge  Card  Disclosure 
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Act  (FCCDA)  of  1988.  The  report  includes  information  on  the  terms  and  availability  of 
the  largest  credit  card  plans  offered  by  roughly  150  credit  card  issuers.  The  information 
is  collected  from  credit  card  issuers  twice  a  year  and  is  made  available  to  the  public  in  a 
consumer  brochure  free  of  charge.  The  legislative  history  of  the  FCCDA  suggests  that 
the  purpose  of  the  report  was  to  facilitate  credit  card  shopping  by  consumers  and  thereby 
enhance  competition  in  the  credit  card  market. 

Although  there  are  some  private  sector  lists  of  credit  card  plans  which  are  avail- 
able either  in  periodicals  or  from  private  organizations  such  as  Bank  Card  Holders  of 

America,  the  Board  has  received  an  unusually  large  number  of  requests  for  this  informa- 
tion from  individuals  and  organizations.   The  demand  that  we  have  experienced  is 

evidence  that  the  public  continues  to  fmd  this  information  useful  and  the  Board  would  not 
recommend  termination  of  the  report. 

7.  Annual  Reports  to  Congress  required  by  the  Electronic  Fund  Transfers  Act, 
Consumer  Leasing  Act,  Equal  Credit  Oppormnity  Act,  Fair  Debt  Collection 
Practices  Act,  and  Truth  in  Lending  Act. 

The  Board  believes  that  the  Congress  should  end  the  current  requirements  for 
aimual  reports  on  the  administration  of  these  laws  and  on  the  extent  to  which  compliance 
is  being  achieved.    If  the  current  requirements  ended,  the  Board  would  no  longer  burden 
the  other  agencies  with  providing  information  about  their  enforcement  of  these  laws. 

Even  without  a  statutory  requirement,  the  Board's  own  annual  report  to  the  Congress 
would  continue  to  provide  information  on  the  Board's  administration  of  its  responsibilities 
under  these  laws  and  on  the  Federal  Reserve  System's  experience  in  examining  for 
compliance.   As  a  result,  the  Congress  would  continue  to  receive  data  about  how  well 
financial  instimtions  subject  to  the  jurisdiction  of  the  Federal  Reserve  are  complying  with 

these  laws.    Historically,  the  Federal  Reserve's  enforcement  experience  and  that  of  the 
other  agencies  has  been  quite  comparable.   Should  Congress  need  to  obtain  specific  data— 
from  any  or  all  of  the  other  agencies— about  their  enforcement  of  these  laws,  the  Congress 
could  still  obtain  that  information  directly  from  them. 

8.         Aimual  Report  to  Congress  on  Credit  Card  Profitability  of  Depository  Institutions 
(FCCDA  Section  8) 

The  Board  supports  elimination  of  this  annual  report. 

Section  8  of  the  Fair  Credit  and  Charge  Card  Disclosure  Act  of  1988  directs  the 
Federal  Reserve  to  report  annually  to  the  Congress  on  the  profitability  of  the  credit  card 
operations  of  depository  institutions.   To  date,  the  Board  has  submitted  five  such  reports. 
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The  purpose  of  the  report  is  to  help  the  Congress  and  the  public  monitor  competitive 
developments  in  the  credit  card  industry. 

Information  on  credit  card  plan  profitability  is  available  from  a  number  of  sources 
including  trade  publications  (which  repon  the  results  of  industry  surveys),  from  the 
Reports  of  Condition  and  Income  published  quarterly  by  the  bank  regulatory  agencies, 

and  from  the  Federal  Reserve's  Functional  Cost  Analysis  Program.   The  ready  avail- 
ability of  such  information  minimizes  the  need  for  the  Board's  report. 

For  many  years,  credit  card  companies  competed  for  customers  primarily  on  a 
basis  other  than  attractive  interest  rates.    In  pan,  this  noninterest  rate  competition  resulted 
in  issuers  maintaining  relatively  high  and  stable  credit  card  interest  rates.    Over  the  past 
two  to  three  years,  the  namre  of  competition  has  changed  markedly,  with  both  intense 

interest  rate  competition,  vigorous  competition  for  other  competitors'  customers,  and  the 
entry  into  the  market  of  several  major  nonfmancial  firms  (for  example,  AT&T,  General 
Motors,  Ford  Motor  Company,  and  General  Electric)  that  have  emphasized  rebates  and 
similar  enhancements  in  their  credit  card  plans.   The  growing  intensity  of  competition  in 
the  credit  card  market  suggests  little  need  to  continue  to  focus  government  attention  on 
industry  profitability. 

It  is  highly  unusual  for  the  Congress  to  single  out  a  specific  product  for  a 
Congressionally  mandated  annual  survey  of  profitability.    Moreover,  as  noted,  the 
conditions  in  the  credit  card  market  that  concerned  Congress  when  the  stamte  was  enacted 
(primarily  high  and  stable  credit  card  rates)  have  changed  markedly,  perhaps  due  in  pan 
to  the  additional  credit  card  disclosures  that  were  also  mandated  at  the  time. 

Preparation  of  the  annual  report  involves  staff  at  the  Federal  Reserve  Board.    Staff 

time  allocated  to  this  annual  report  equals  about  one-quarter  of  a  man-year. 

9.         Modified  Small  Business  Lending  Disclosure  (FDICIA  Section  477) 

This  provision  requires  the  Federal  Reserve  Board  to  "collect  and  publish,  on  an 
annual  basis,  information  on  the  availability  of  credit  to  small   businesses."   The  informa- 

tion shall,  to  the  extent  practicable,  cover  loans  to  minority-owned  small  businesses,  be 
given  for  new  small  businesses  and  for  small  businesses  determined  by  annual  sales  and 
for  each  geographic  region  of  the  U.S.    The  Board  shall  take  into  consideration  the  need 
to  minimize  reporting  costs  on  financial  institutions. 

The  Board  supports  deletion  of  Section  477  for  the  following  reasons: 
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First,  Section  122  of  FDICIA  already  mandates  the  collection  of  data  on  credit 

availability  for  small  businesses  and  small  farms  on  the  Call  Reports  of  depository  institu- 
tions.  To  comply  with  this  mandate,  the  FFIEC  implemented  reporting  requirements  that 

collect  data  on  the  number  and  volume  of  small  business  and  farm  loans  armually.    The 

Board  compiles  the  data  and  publishes  summary  statistics,  along  with  survey  data  on  the 
rates  and  nonprice  lending  behavior  of  banks  on  small  business  loans.   Thus,  Section  477 
replicates  in  some  respects  the  requirements  of  Section  122. 

Second,  the  purpose  of  the  additional  reporting  requirement  under  Section  477  is 
not  clear. 

If  the  intent  is  to  assess  the  supply  of  and  demand  for  credit  by  small  businesses 
and  farms  generally,  it  requires  considerably  more  information  than  simply  the  volume  of 
lending  being  done  by  depository  institutions.    In  panicular,  we  need  information  on  the 
fmancial  and  risk  characteristics  of  the  borrowers,  other  sources  of  credit,  loan  terms,  the 

demand  for  credit,  etc.    The  Board  has  addressed  this  concern  more  constructively  by 
undertaking  a  carefully  structured  large  survey  of  small  businesses;  we  think  that  the 
results  of  this  survey  will  be  extremely  helpful  in  assessing  a  wide  range  of  issues  related 
to  small  business  financing  and  markets.   But  it  is  not  practicable  to  implement  such  a 
survey  every  year.    Indeed,  the  collection  of  the  survey  data  and  interview  process  took 
almost  nine  months  in  1994  and  appreciably  more  time  will  be  required  to  edit,  process, 
and  analyze  the  results. 

On  the  other  hand,  if  the  purpose  of  Section  477  is  to  address  fair  lending  or 
discrimination  issues,  an  entirely  different  approach  to  data  collection  would  be  needed. 

Presumably,  it  would  require  very  micro  (loan-by-loan  and  institution-by-institution) 
statistics,  such  as  those  collected  on  the  HMDA  reports.    We  assume  that  if  the  Congress 
intended  Section  477  to  be  a  fair  lending  or  CRA  requirement,  it  would  have  specified 
more  clearly  the  data  items  to  be  collected,  the  institutions  that  would  be  required  to 
report,  and  the  purposes  of  the  data  collection. 

Third,  and  more  generally,  the  collection  of  data  on  minority-owned  small 

business  is  problematic.   The  Board's  survey  will  have  information  on  race,  gender  and 
other  borrower  characteristics  reported  by  the  borrowers  themselves.   But  the  question  of 
the  need  for  and  the  appropriateness  of  requiring  that  lending  institutions  collect  such 
information  regularly  from  all  business  borrowers  is  less  clear. 

10.       Report  on  Retail  Fees  and  Services  of  Depository  Institutions  (Interstate  Banking 
and  Branching  Efficiency  Act,  Section  108) 

The  Board  supports  termination  of  this  report. 
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Originally  mandated  by  section  208  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989  (FIRREA),  the  Annual  Report  to  the  Congress 
on  Retail  Fees  and  Services  of  Depository  Instimtions  presents  the  results  of  annual 
surveys  on  the  fees  and  the  availability  of  a  large  number  of  retail  services.   The  original 
reason  for  mandating  these  reports  and  the  surveys  on  which  they  are  based  was  the 
desire  by  members  of  Congress  to  determine  the  extent  to  which  increases  in  deposit 
insurance  premiums  mandated  by  FIRREA  are  passed  on  to  customers  of  depository 
institutions  in  the  form  of  higher  retail  fees  or  reduced  availability  of  services. 

Because  such  changes  in  fees  and  availability  could  be  affected  by  numerous 

economy-wide  factors,  the  reports  cannot  provide,  and  have  not  provided,  an  appropriate 
estimate  of  the  effect  of  increased  deposit  insurance  premiums  on  either  the  level  of  retail 
banking  fees  or  the  availability  of  retail  banking  services.    Even  if  these  reports  were  able 
to  provide  such  an  estimate,  it  is  not  clear  to  what  use  such  information  could  be  put, 
since  direct  controls  of  retail  fees  and  the  level  of  retail  services  are  not  realistic  policy 
options.    Finally,  deposit  insurance  rates  are  likely  to  decline  in  the  fumre  rather  than 
increase.    For  all  of  these  reasons,  continuation  of  these  reports  and  the  surveys  on  which 
they  are  based  for  the  purpose  of  assessing  the  impact  of  increases  in  deposit  insurance 
premiums  cannot  be  justified. 

The  recently  passed  Riegle-Neal  Interstate  Banking  and  Branching  Efficiency  Act 
of  1994  significantly  expanded  the  data  collection  effort  required  for  each  of  these  annual 

reports  by  mandating  that  each  report  present  information  on  the  year-to-year  changes  in 
retail  fees  and  service  availability  for  each  of  several  regions  of  the  country  and  for  each 
of  several  different  classes  of  institution  size.    It  further  requires  that  comparisons  be 

made  between  the  observed  trends  registered  for  in-state  banks  and  for  banks  owned  by 
banking  organizations  headquartered  out  of  state.   These  requirements  dictate  at  least  an 

eight-fold  expansion  in  the  number  of  tables  presented  in  the  report. 

These  additional  requirements  have  necessitated,  at  considerable  cost,  an  expansion 
in  the  number  of  financial  institutions  surveyed  from  325  institutions  to  about  1,400.    The 
Board  has  contracted  with  an  outside  survey  organization  to  provide  the  required  data  at  a 
cost  to  the  Board  of  590,000  for  the  first  year  and  565,000  for  each  of  the  following  six 

years,  after  which  a  sunset  provision  takes  effect.   The  data  for  the  first  year's  report  is 
already  collected,  and  the  Board  has  made  a  payment  of  590.000  for  it.   The  Board, 
however,  is  not  obligated  by  the  contact  to  purchase  the  required  survey  data  for  future 
years  if  the  legislative  requirement  no  longer  exists.   Thus,  elimination  of  the  legislative 
requirement  for  these  reports  would  result  in  a  savings  of  565.000  per  year  for  several 

years,  not  counting  the  considerable  savings  in  the  Board's  internal  resources  that  must  be 
employed  to  produce  these  reports. 
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The  justification  for  collecting  and  reporting  these  data  appears  to  have  shifted 
from  a  concern  over  the  impact  of  deposit  insurance  increases  to  a  more  general  concern 

over  trends  in  retail  fees  and  the  distinctions  between  the  fees  charged  by  in-state  and  out- 
of-state  banks.   At  least  one  of  these  expanded  reports  will  be  produced.   We  believe, 
however,  that  the  information  provided  by  additional  aimual  reports  mandated  by  the 

Riegle-Neal  Act  will  not  justify  the  considerable  expense  required  to  produce  them.    It  is 
highly  unlikely  that  future  tracking  of  retail  fees  will  lead  to  useful  policy  prescripnons. 
For  these  reasons,  the  Board  would  support  ending  this  repon  requirement. 

11.     Study  on  Consumer  and  Small  Business  Credit  System  -  Treasury  in  consultation 
with  the  Federal  Reserve  and  other  agencies.   (CDRIA  Section  330) 

The  purpose  of  this  study  is  to  "identify  procedures  that  reduce  the  amount  of  credit 
available,  increase  inconvenience  and  cost  to  consumers  and  business,  or  unnecessarily 

increase  costs  and  burdens  on  lenders." 

The  Board  believes  this  study  is  expendable. 

To  some  extent,  the  study  duplicates  other  general  analyses  of  regulatory  burden  in 
the  credit  area.   An  example  is  the  report  from  the  Federal  Financial  Institutions 

Examination  Council's  1992  study  on  regulatory  and  reporting  burden.    Similarly, 
implementation  of  new  regulations  typically  requires  an  analysis  of  such  costs  and  there 
have  been  numerous  reviews  of  existing  regulations. 

Procedures  that  may  represent  impediments  to  the  lending  process  are  varied, 

complex  and  not  easily  addressed'  in  a  smdy  of  this  type.    Many  procedures  result  from 
state  or  local  regulations  or  liability  provisions,  not  just  federal  law.    Some  (in  the 

mongage  credit  area,  for  instance)  come  about  because  of  secondary  market  require- 
ments.  Others  may  derive  from  industry  practice  and  the  relationship  between  lenders 

and  third-party  service  providers. 

Even  if  this  study  were  to  identify  comprehensively  the  cost  and  burden  associated 
with  certain  procedures,  there  may  be  no  appropnate  remedy  at  the  federal  level  and  thus 
the  study  ultimately  could  have  little  to  offer  in  this  regard. 
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BOARO   OF    GOVERNORS 
OF  THE 

FEDERAL  RESERVE  SYSTEM 
WASHINGTON,  □.  C.  20S5I 

Question  for  Governor  Susan  Phillips 
from  Senator  Paul  S.  Sarbanes 

May  2,  1995 

MEMBER  or  ' 

Insider  Lending 

Q.l.     The  Federal  Reserve  Act  generally  prohibits  a  bank  from  lending  to  any  of  its,  or 
certain  of  its  affiliates,  executive  officers,  directors,  or  principal  shareholders,  or  to  any 
of  their  related  persons.    A  bank  may  lend  to  these  insiders  with  prior  approval  of  its 
board  of  directors,  subject  to  an  aggregate  limit  on  lending  to  all  insiders,  established  by 
Regulation  O  of  the  Federal  Reserve  Board. 

In  March,  1994,  after  reviewing  286  bank  failures  that  occurred  in  calendar  years 
1990  and  1991,  the  GAO  reponed  that: 

insider  violations  were  strongly  associated  with  management  problems,  such 
as  the  failure  of  management  to  respond  to  regulatory  criticisms,  poor 
and/or  negligent  management,  and  passive  or  negligent  boards  of  directors. 

The  GAO  further  found  that  "the  failure  of  a  bank's  management  to  correct  insider 
problems  and  violations  indicates  a  much  larger  problem  of  poor  management  and 

inadequate  oversight  by  the  bank's  board  and  individual  directors." 

The  GAO  concluded  that  "examiners  could  improve  their  ability  to  identify  insider 

problems."   They  could  do  so  "by  focusing  more  on  the  recordkeeping  requirements  of 

Regulation  O." 

The  GAO  recommended  that: 

federal  bank  regulators  include  a  thorough  review  of  insider  activities  in 

their  next  examination  of  each  bank  under  their  authont>'.   This  review 
should  include  a  comparison  of  data  that  banks  provide  examiners  with 
information  as  reported  by  each  bank  in  its  quarterly  call  report,  an 
evaluation  of  bank  insurance  policies,  and  an  increased  emphasis  on 
Regulation  O  recordkeeping  requirements. 

The  Fed  reportedly  was  in  substantial  agreement  with  these  findings  and 
conclusions,  although  it  stated  that  it  already  has  policies  in  place  to  address  these 
recommendations . 

A  year  after  these  findings  and  recommendations  were  made,  this  bill  would 
eliminate  many  of  the  reporting  and  recordkeeping  requirements  relating  to  insider 
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lending.    Some  provisions  permit  insider  lending,  even  on  preferential  terms.   Why  do 
you  believe  the  loosening  of  these  restrictions  and  reporting  requirements  regarding 
insider  lending  is  appropriate? 

A.l.   The  Board  believes  that  insider  lending  has  the  potential  for  abuse  and  needs  to  be 

carefully  monitored,  and  that  an  institution's  failure  to  monitor  or  comply  with  such 
requirements  can  be  an  indication  of  larger  problems  at  the  institution.    In  order  to  ensure 
that  the  necessary  monitoring  by  both  banks  and  examiners  can  occur,  the  Board  has 
established  in  Regulation  O  recordkeeping  requirements  designed  to  ensure  that  insiders 
are  identified  and  loans  to  those  insiders  are  tracked. 

S.  650  makes  various  changes  to  statutes  governing  insider  lending.   The  Board 
supports  these  changes,  which  we  believe  will  significantly  reduce  the  red  tape  and 
regulatory  burden  imposed  by  insider  lending  restrictions  without  impairing  safety  and 
soundness.    For  that  reason,  we  believe  that  the  views  expressed  in  the  GAO  report,  in 
which  we  largely  concurred,  are  consistent  with  the  reform  expressed  in  S.  650. 

It  is  worth  stressing  at  the  outset  what  S.  650  would  not  do  in  the  insider  lending 
area.    S.  650  would,  with  one  minor  exception,  have  no  effect  on  current  restrictions, 
including  limitations  on  preferential  lending,  regarding:    (1)  banks  lending  to  their  own 

executive  officers,  directors,  or  principal  shareholders  (collectively,  "insiders"),  (2)  banks 
lending  to  insiders  of  the  bank's  parent  holding  company,  or  (3)  banks  lending  to  insiders 
of  an  affiliate  who  have  a  policymaking  role  at  the  bank.    Furthermore,  S.  650  would  not 

affect  the  recordkeeping  requirements  of  the  Board's  Regulation  O.    Instead,  section  225 
makes  three  changes  that  would  significantly  alleviate  the  recordkeeping  and  reporting 
burden  currently  imposed  on  banks,  without  any  effect  on  safety  and  soundness  or  the 
central  purposes  of  section  22  of  the  Federal  Reserve  Act. 

I.   Treatment  of  Personnel  at  Affiliates 

Section  225  allows  the  Board  to  exempt  from  the  Act's  requirements  only  those 
executive  officers  and  directors  of  affiliates  who  are  not  involved  in  policymaking  at  the 
bank.   Executive  officers  of  affiliates  have  never  before  been  subject  to  the  insider  lending 
restrictions  of  Regulation  O,  but  absent  correction,  a  drafting  error  in  previous  legislation 
may  force  the  Board  to  cover  them.     (Regulation  O  has  for  some  time  exempted 
executive  officers  of  affiliates  who  are  not  involved  in  policymaking  functions  at  the 
bank.    The  conference  report  on  the  Riegle  Community  Development  and  Regulatory 

Improvement  Act  of  1994  (Riegle  Act)  reaffirmed  this  exception  saying,  "It  is  not  the 
intent  of  the  Conferees  to  affect  the  exemptions  that  the  Federal  Reserve  Board  has 
already  extended  to  executive  officers,  but  rather  to  allow  the  Board  the  authority  to 

provide  appropriate  treatment  for  directors.")  Directors  of  affiliates  were  never  covered 
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until  FDICIA,  and  the  Riegle  Act  exempted  them  from  ail  the  restrictions  of  section  22 
except  the  prohibition  on  preferential  lending. 

Bank  lending  to  insiders  of  their  affiliates  has  not  been  a  source  of  abuse.    The 
GAO  report  did  not  reach  a  different  conclusion,  as  it  focused  on  lending  to  bank 

insiders.    Indeed,  absent  a  burdensome  recordkeeping  requirement,  a  bank's  loan  officers 
would  generally  be  unaware  of  who  insiders  of  affiliates  are.   As  noted  above,  the  Board 
currently  exempts  executive  officers  from  Regulation  O  and  is  aware  of  no  safety  and 
soundness  problems  arising  from  that  exemption. 

While  any  effect  on  safety  and  soundness  would  therefore  be  slight,  the  reduction 
in  burden  from  this  change  would  be  substantial.    Under  current  law,  banks  must 
maintain  records  of  all  insiders  of  their  affiliates,  including  executive  officers  and 
directors  of  affiliates  located  in  different  states  or  countries,  and  related  interests  of  those 

officers  and  directors.    Although  the  Board  has  continued  to  exempt  executive  officers  of 
affiliates,  maintaining  updated  records  of  the  identities  of  directors  and  their  related 
interests  (for  example,  companies  they  control),  already  represents  a  substantial 

recordkeeping  burden.    Adding  executive  officers  -  as  the  Board  may  be  required  to  do 

absent  corrective  legislation  -  could  for  some  banks  require  u-acking  hundreds  or  even 
thousands  of  additional  persons,  as  well  as  their  related  interests. 

In  attempting  to  address  this  problem,  the  Riegle  Act  exempted  affiliate  insiders 
without  policymaking  authority  at  the  bank  from  the  lending  limits,  but  it  continued  to 
apply  the  restriction  on  preferential  lending.   Thus,  banks  still  may  be  required  to 
maintain  the  same  level  of  recordkeeping  to  demonstrate  to  examiners  that  the  loans  were 

not  preferential.' 

2.         Credit  Extensions  Under  a  Widelv  Available  Plan 

In  a  minor  change  to  the  ability  of  all  insiders  -  including  insiders  of  the  bank 
itself--  to  borrow,  S.  650  would  allow  executive  officers,  directors,  or  principal 
shareholders  to  receive  extensions  of  credit  made  pursuant  to  a  benefit  or  compensation 

program  widely  available  to  employees  of  their  bank.   This  amendment  will  permit  such 
persons  to  participate  in  programs  such  as  reduced  closing  costs  or  a  slightly  favorable 

rate  in  connection  with  an  employment-related  relocation.   Obviously,  any  benefit  widely 

'  The  House  in  marking  up  H.R.  1362  made  one  change  to  this  part  of  the  bill.    The 
House  bill  now  allows  the  Board  to  exempt  insiders  of  affiliates  only  if  the  affiliate  repre- 

sents less  than  10  percent  of  the  consolidated  assets  of  the  holding  company.   This  change 
was  designed  to  cover  insiders  of  any  affiliate  important  enough  in  the  organization  that 
they  might  have  sufficient  clout  to  demand  preferential  terms  from  an  affiliated  bank. 



171 

available  to  the  bank  must  be  clearly  defined  and  not  abusive  to  the  bank  ~  and  thus  no 
danger  to  safety  and  soundness  if  also  extended  to  an  executive  officer  or  director. 

While  the  amounts  involved  are  small  and  thus  would  not  seem  to  be  a  burden, 

these  plans  are  a  fertile  source  of  inadvertent  violations  of  Regulation  O,  as,  for  example, 
when  people  are  promoted  and  loans  that  were  previously  acceptable  under  Regulation  O 

suddenly  become  "preferential."    Resolving  this  kind  of  problem  would  ease  regulatory 
burden  substantially. 

3.         Recordkeeping 

S.  650  eliminates  extraneous  reporting  requirements  that  the  Board  has  not  found 
to  be  worth  their  cost.  As  noted,  S.  650  leaves  intact  the  recordkeeping  requirements  of 
Regulation  O,  which  are  sufficient  to  police  compliance. 

Under  the  Board's  rule,  each  bank  is  required  to  track  loans  to  its  insiders  and 
their  related  interests,  and  examiners  make  certain  that  loans  are  within  stamtory  limits 

and  that  adequate  records  are  being  kept.    In  its  report,  the  GAO  stated,  "If  banks  fully 
complied  with  the  provisions  of  [Regulation  O],  examiners  would  be  able  to  readily 
determine  whether  other  key  provisions  of  the  regulation,  such  as  the  limits  on  insider 

lending  and  the  prohibition  against  preferential  terms,  were  being  followed.    In  addition, 
the  recordkeeping  requirements  can  aid  examiners  in  their  review  of  other  potential 

insider  problems,  such  as  insider  abuse." 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SHELBY  FROM 

EUGENE  A.  LUDW1G 

Comptroller  of  th«  Currency 

Administrator  of  National  Banks 

Wasnmgton,  DC     20219 

May    30,    1995 

The  Honorable  Richard  C.  Shelby 
Chairman 

Subcomminee  on  Financial  Institurions  and  Regulatory  Relief 
Committee  on  Banking,  Housing,  and  Urban  Affairs 
United  States  Senate 

Washington.  D.C.  20510 

Dear  Mr.  Chairman: 

At  your  May  2  hearmg  on  S.  650.  the  Economic  Growth  and  Regulatory  Paperwork  Reduction 
Act,  you  posed  several  questions  to  be  answered  for  the  record.  This  letter  responds  to  those 

questions. 

On  pages  84  through  86  of  the  hearing  transcript,  you  ask  several  Community  Reinvestment  Act 

(CRA)-related  questions.  You  ask  about  (1)  the  number  of  people  employed  by  the  OCC  dealing 
with  CRA  nationwide  and  their  toul  cost  in  salaries;  (2)  the  ratio  of  safety  and  soundness 
examiners  to  CRA  exanuners;  and  (3)  the  average  length  of  time  for  a  CRA  examination. 

In  response  to  the  first  question,  the  OCC  does  not  have  full-time  examiners  who  work 
exclusively  on  CRA.  However,  we  do  have  examiners  dedicated  to  conducting 
compliance  examinations  full  time.  Compliance  exams  include  not  only  CRA,  but  also 
fair  lending,  truth  in  lending.  Bank  Secrecy  Act,  flood  insurance,  etc.  The  amount  of 

supervision  time  spent  on  CRA  and  other  activities  is  tracked  in  terms  of  full-time 
equivalents  (FTEsi.  Of  our  288  compliance  FTEs,  the  OCC  used  75.8  FTEs  for  direct 
supervision  of  CRA  activities  in  more  than  1,300  banks  during  1994.  This  figure  does 
not  include  employees  who  worked  on  CRA  in  other  than  a  direct  supervisory  capacity. 
The  salary  and  benefits  costs  for  CRA  FTEs  in  1994  was  S4,488,000.  This  represents 

1 .2%  of  the  OCC's  total  budget. 

Regarding  the  second  question,  the  approximate  ratio  of  time  spent  on  safety  and 
soundness  exams  to  time  spent  on  CRA  is  17  to  1.  The  ratio  of  safety  and  soundness 
time  to  total  compliance  time,  including  CRA.  is  5  to  1.  (In  1994,  1303.2  FTEs  were 
used  for  direct  safety  and  soundness  supervision.) 
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As  to  the  third  question,  the  average  number  of  workdays  for  CRA  examinations  varies 
by  the  size  of  the  institution.  As  with  safety  and  soundness  examinations,  CRA 
examinations  of  larger  institutions  are  more  time-consuming  because  these  instiuitions 
have  more  varied  activities  and  often  have  branches  in  a  number  of  locations.  Under  the 

current  CRA  evaluation  system,  the  average  workdays  for  CRA  examinations  in  1 994 
was  as  follows: 

Bank  Size Average  Workdays 
Under  $50  million 12 

$50-$100  million 13 

$100-$250  million 
17 $250-$500  million 18 

S500million-Sl  billion 
31 OverSl  billion 75 

On  page  126  of  the  transcript  you  ask  about  the  difficulties  banks  face  in  complying  with  rules  for 
calculating  limits  on  loans  to  insiders  and  limits  on  loans  to  one  borrower. 

In  response  to  this  question.  I  am  submitting  a  chan  prepared  by  my  staff  that  outiines 
the  differences  between  these  rules.  For  instance,  banks  currently  must  first 

determine  which  set  of  restrictions  applies  so  that  they  will  know  how  to  define  "loan 
or  extension  of  credit"  and  whether  to  combine  a  given  loan  with  other  loans  made 
to  a  person.  These  and  other  inconsistencies  only  add  to  the  burden  banks  face  when 
trying  to  comply  with  different  rules  that  are  designed  to  minimize  unsafe  and 
unsound  concentrations  of  credit.  Based  on  the  information  contained  in  the  chart, 

the  OCC  recommends  that  the  way  limits  are  calculated  for  insider  loans  be 
conformed  to  the  way  limits  are  calculated  for  loans  to  one  borrower. 

I  hope  you  fmd  the  answers  to  these  questions  usefiil  as  you  move  forward  in  the  legislative  process. 
If  you  or  your  staff  have  any  questions  regarding  this  information,  please  do  not  hesitate  to  contact 

Sincerely, 

Ludwig 

Comptroller  of  the  Currency 

Enclosure 



174 

r 

Applies  
lo  

loans  
m
a
d
e
 
 

by  
banks  

and 

their  
"subsidiaries"  

(a  
term  

not  
defined 

in  
Reg.  

O
 
 

for  
this  

purpose)  
to 

"insiders"    
Does  

nol  
apply  

lo  
loans 

m
a
d
e
 
 

by  
a  

bank  
to  

its  
o
w
n
 
 

subsidiary  
or 

lo  
ceruin  

affiliates  
(the  

bank's  
holding 

c
o
m
p
a
n
y
 
 

or  
any  

subsidiary  
of  

such 

holding  
c
o
m
p
a
n
y
)
 
 

or  
by  

foreign  
banks 

thai  
maintain  

11  
S   

branches.    
§} 

215.1(b).  
215  

20).  
215  

4(c). 

r 

> 

Applies  
to  

all  
loans  

made  
by  

national  
banks 

and  
their  

domestic  
operating  

subsidiaries, 

expressly  
including  

loans  
to  

insiders 

covered  
by  

Reg.  
0.    

Does  
nol  

apply  
to 

loans  
m
a
d
e
 
 

by  
national  

banks  
lo  

their 

operating  
subsidiaries.  

B
d
g
e
 
 

Act  
or 

A
g
r
e
e
m
e
n
i
 
 

corporations,  
or  

affiliates. 

Lending  
limits  

are  
expiessly  

distinguished 

from  
investment  

limits,  
and  

the  
regulation 

emphasizes  
thai  

the  
lending  

limits  
are  

not  
a 

safe  

harbor     
§  

32.1. 

r 

Applies  
lo  

loans  
m
a
d
e
 
 

by  
national  

hanks 

and  
their  

domestic  
operating 

subsidiaries  
lo  

third  
parlies.    

Does  
nol 

apply  
to  

loans  
m
a
d
e
 
 

by  
national  

banks 

lo  
their  

operating  
subsidiaries.  

E
d
g
e
 

A
c
l
/
A
g
i
e
e
m
e
n
t
 
 

corporations  
or 

affiliates.    
§  

32  
1. 

z 
£ 



175 

1/-, 

r 
'U
ni
mp
ai
re
d 
 

Ca
pi
ta
l 
 

an
d 
 

ll
ni
ii
i|
>.
ii
rc
d 

Su
rp
lu
s'
: 
  
 

A 
 

ba
nk
's
  "t
ot
al
  eq

ui
ty
 

ca
pi
ta
l.
' 
 

as
  

de
te
rm
in
ed
  

fo
r 
 

pu
rp
os
es
  

of
 

di
e 
 

ba
nk
's
  Ca
ll
  

Re
po
rt
, 
 wh
ic
h 
 

in
cl
ud
es
 

id
en
ti
ri
ah
le
  

in
ta
ng
ib
le
s 
 (P
MS
Rs
. 

pu
rc
ha
se
d 
 

cr
ed
it
  

ca
rd
  

re
la
ti
on
sh
ip
s,
  

an
d 

go
od
wi
ll
) 
 wi

di
ou
l 
 li
mi
t 
 an

d 
 

in
co
rp
or
at
es
 

FA
S 
 11

5 
 

ad
ju
st
me
nt
s 
 

fo
r 
 

'a
va
il
ab
le
  

fo
r 

sa
le
" 
 se
cu
ri
ti
es
  
  
 

In
  

ad
di
ti
on
, 

'u
ni
mp
ai
re
d 
 

ca
pi
ta
l 
 

an
d 
 

un
im
pa
ir
ed
 

su
rp
lu
s'
  

in
cl
ud
e 
 

(i
) 
 

va
lu
at
io
n 
 re

se
rv
es
 

cr
ea
te
d 
 

by
  

ch
ar
ge
s 
 

to
  

th
e 
 

ba
nk
's
  

in
co
me
 

as
  

re
po
rt
ed
  

on
  

th
e 
 

ba
nk
's
  

mo
st
  

re
ce
nt
 

Ca
ll
  

Re
po
rt
;'
  

an
d 
 (i

i)
  

su
bo
rd
in
at
ed
  

de
bt
 

ap
pr
ov
ed
  

as
  

an
  

ad
di
ti
on
  

to
  
th
e 

in
sl
il
ul
io
n'
s 
 

ca
pi
ta
l 
 

st
ru
ct
ur
e 
 

by
  
th
e 

ap
pr
op
ri
at
e 
 

fe
de
ra
l 
 

ba
nk
in
g 
 

ag
en
cy
. 
 

FR
B 

st
af
f 
 

ha
ve
  

in
fo
rm
al
ly
  ad

vi
se
d 
 

us
  

th
at
  di
e 

fu
ll
  

am
ou
nt
  

of
  

an
y 
 

su
bo
rd
in
ai
cd
  

de
bt
  so
 

ap
pr
ov
ed
  

ma
y 
 he
  

in
cl
ud
ed
  
  
 

§ 
 

21
5 
 2(
i)
 

For  
purposes  

of  
delermining  

(he 

p
e
r
c
e
n
u
g
e
 
 

of  
capiul  

dial  
a  

'loan  
or 

extension  
of  

credil'  
represents,  

all 

c
o
m
p
o
n
e
n
t
s
 
 

are  
derived  

from  
the  

bank's 

most  
recent  

Call  
Report.    

§  
215. 

2(i). 

r 

> 
'Capnal  

and  
Surplus'.    

A  
t-anks  

Tier  
1 

and  
Tier  

2  
capital  

included  
in  

a  
bank's 

risk  
based  

capital,  
which  

includes  
(i) 

purchased  
credit  

card  
relationships  

and 

P
M
S
R
s
 
 

(but  
the  
aggregate  
of  
these 

intangibles  
may  

not  
exceed  

5
0
%
 
 

of  
Tier  
1 

capital,  
of  

which  
purchased  

credit  
card 

inlangihics  
can  

consist  
of  

no  
more  

Uian 

2
5
%
 
 

of  
Tier  

1  
capital);  

and  
(li)  

term 

subordinated  

debt,  
up  

to  
an  

amount  
dial, 

when  
aggregated  

with  
intermediate-term 

preferred  
slock,  

does  
not  

exceed  
5
0
%
 
 

of 

Tier  
1  

capital.    
In  

addition,  
'capital  

and 

surplus'  
include  

die  
amount  

of  
die  

bank's 

Al.l.l,  
not  

included  
in  

the  
bank's  

Tier  
I 

and  
Tier  

2  
capital  

for  
purposes  

of 
calculating  

risk  
based  

capital.    
§  

32.2(h). 

For  
purposes  

of  
delermining  

the  
p
e
r
c
e
n
u
g
e
 

of  
capiul  

that  
a  

"loan  
or  

extension  
of 

credil"  
represents,  

'capiul  
and  

surplus" 

are  
calculated  

as  
of  

die  
most  

recent  
of  

the 

Tiling  
date  

of  
a  

bank's  
Call  

Report  
or  

w
h
e
n
 

E. 

c 
.2 

C 

C 

'■J 

■s 

2.  = 

£     3 

u  '^ 

CO     t 

=•   E 

■r:    3 

u 

3  P 

C 

3    o 

r 
e! 

a: 
C 

'Unimpaired  

Capital  

and  

Unimpaired 
Surplus':    

l-.ssentially  

the  

sum  

of  
a 

banks  
Tiei  

1  
and  

Tier  
2  

capital  
(bul 

does  
not  

include  
purchased  

credit  
card 

relationships,  

which  
are  

normally 

counted  

in  
1  

ler  
1  

capital).    

In  
addition, 

'unimpaired  

capital  

and  

unimpaired 

surplus'  

includes  

(i)  
the  

balance  
of  

die 

bank's  

a
M
o
w
a
n
c
e
 
 

for  
loan  

and  
lease 

losses  

('Al.l.l,')  

not  
included  

in  
the 

bank's  

Tier  
1  

and  
Tier  

2  
capital  

for 

purpo.scs  

of  
calculating  

risk  
based 

capital;  
(ii)  

all  
purchased  

mortgage 

servicing  

riglits  
('PMSRs');  

(iii) 

goodwill  

purchased  

before  
April  

15. 

1985,  
bul  

only  
in  

an  
amount  

up  
to  

2
5
%
 

of  
capital  

and  
surplus  

as  
defined  

in  
12 

C  
F  

R    
§  

3  
100     

(All  
s
u
c
h
g
o
o
d
w
d
l
 

must  
he  

fully  
amortized  

by  
1999);  

and 

(iv)  
subordinated  

debt,  
up  

to  
an  

amount 

that,  
when  

aggregated  

with  
other  

debt 

instruments,  
docs  

not  
exceed  

5
0
%
 
 

of 

total  
capital  

and  
surplus  

before  
debt 

equity  
and  

other  
intangibles.    

§§ 

32  
2(c).  
7.1100,  
3  
100. 

For  
purposes  

of  
determining  

the 

percentage  
of  

capital  
that  

a  
'loan  

or 

extension  
of  

credit'  

represents, 

'unimpaired  
capital  

and  
surplus'  

are 

calculated  
as  

of  
the  

dale  
that  

die  
loan  

is 

E 

-3 

> 

C 

§. 

i 

-3 

i 

Z 

1 

< 
HI < 

z 

z 

< 

<  Z c  < 

z  ̂  

i  i 



176 

r 

'A
  

ma
ki
ng
  

or
  

re
ne
wa
l 
 

ol
  

an
y 
 

lo
an
, 
 

a 

gr
an
ii
ng
  

of
  a 

 
li
ne
  of
  

cr
ed
it
, 
 

oi
  an

 

ex
te
nd
in
g 
 

of
  

cr
ed
it
  

in
  

an
y 
 

ma
nn
er
 

wh
at
so
ev
er
.'
  
  

Ge
ne
ra
ll
y 
 

in
cl
ud
es
 

't
ra
ns
ac
ti
on
s 
 

. 
 

. 
  
  a
s 
 a 
 

re
su
lt
  

of
  

wh
ic
h 
 

a 

pe
rs
im
  

b
e
c
o
m
e
s
 
 ob

li
ga
te
d 
 

to
  

pa
y 
 
m
o
n
e
y
 

(o
r 
 It
s 
 

eq
ui
va
le
nt
) 
 

lo
  a
  

ba
nk
, 
 

wh
ed
ie
r 
 

th
e 

ob
li
ga
ii
on
  

ar
is
es
  

di
re
ct
ly
  

or
  

in
di
re
ct
ly
, 

or
  

be
ca
us
e 
 

of
  
an
  

en
do
rs
em
en
t 
 

on
  an

 
ob
li
ga
ti
on
  

or
  

ot
he
rw
is
e,
  

or
  
by
  

an
y 
 

me
an
s 

wh
at
so
ev
er
  

' 
  
 

5 
 

21
5.
3.
 

'Extension  

of  

credit'  

includes  

all 

binding  

comniiiments  

to  

lend,  

unlike 

Pan  

32,  

which  

only  

treats  

'qualifying 

commitments'  

as  

extensions  

of  
credit 

(Reg.  

O  
docs  

not  

define  

die  

term 

'binding  

commitment  

')    
$  

215  

3(d) 

li
ke
  P

ar
t 
 32
. 
 
Re
g.
  

O 
 

co
ve
rs
  i
ss
ui
ng
 

st
an
db
y 
 le
tt
er
s 
 

of
  

cr
ed
it
  

as
  

'e
xt
en
si
on
s 

of
  

cr
ed
it
  

'
§
 
 21

5 
 

3(
aK
3)
  
  
 'S
ta
nd
by
 

le
tt
er
s 
 

ol
  

cr
ed
it
' 
 

ar
e 
 

de
fi
ne
d 
 

to
  

in
cl
ud
e 

ev
er
y 
 le
tt
er
  

of
  

cr
ed
it
  th
at
  

re
pr
es
en
ts
  

an
 

ob
li
ga
ti
on
  

to
  

di
e 
 

be
ne
fi
ci
ar
y 
 

to
  

re
pa
y 

m
o
n
e
y
 
 

bo
rr
ow
ed
  

by
  

th
e 
 

ac
co
un
t 
 

pa
rt
y,
 

lo
  

m
a
k
e
 
 

pa
ym
en
t 
 

on
  

ac
co
un
t 
 

of
  
an
y 

ev
id
en
ce
  

of
  

in
de
bt
ed
ne
ss
  un
de
rt
ak
en
  

by
 

th
e 
 

ac
co
un
t 
 

pa
rt
y,
  

or
  to

  

ma
ke
  

pa
ym
en
t 

on
  

ac
co
un
t 
 

of
  

an
y 
 

de
fa
ul
t 
 

by
  

di
e 
 

ac
co
un
t 

pa
rt
y 
 

in
  

di
e 
 

pe
rf
or
ma
nc
e 
 

of
  a
n 

ob
li
ga
ti
on
  
  
 

§ 
 

20
8 
 

8(
d)
(1
).
 

r 

> 

'A
  

ba
nk
's
  d
ir
ec
t 
 

or
  

in
di
re
ct
  

ad
va
nc
e 
 

of
 

fu
nd
s 
 

to
  
or
  
on
  

he
ha
ll
  

of
  a
  

bo
rr
ow
ci
  

ba
se
d 

on
  
an
  

ob
li
ga
ti
on
  

of
  

di
e 
 

bo
rr
ow
er
  

to
  

re
pa
y 

th
e 
 

fu
nd
s 
 

or
  

re
pa
ya
bl
e 
 

fr
om
  

sp
ec
if
ic
 

pr
op
er
ty
  p
le
dg
ed
  

by
  
or
  
on
  

be
ha
lf
  

of
  
di
e 

bo
rr
ow
er
.'
  
  

§ 
 3
2 
 2(

))
. 

■|«ans  and  extensions  of  credit'  include  a 

'contractual  

commitnient  

to  

advance 

funds.'  

which  
in  

turn  

includes  
a  

hank's 

obligation  
to  

(i)  

make  

payment  
to  

a  

third 

person  

contingent  

upon  

default  

by  

llie 

customer  

in  

perhirming  

an  

obligalion  
(in 

accordance  

with  

die  

terms  

of  
a  

contract 

between  
a  

bank  

customer  

and  

die  

third 

per.son)  

or  

upon  

some  

olher  

slated 

condiliim;  
(ii)  

advance  

funds  

under  a 

'qualifying  

commilment  

to  

lend'';  

(iii) 

guarantee  

or  

act  

as  

surety  

for  

die  

benefit  
of 

a  

person;  

and  

(iv)  

advance  

hinds  

under  a 

standby  

Idler  

of  

credit,  

put.  

or  

similar 

arrangement.    

§§  

32  

2(0,  

(j)(l)(i),  

d).  
(p) 

1his  
is  

the  

same  

as  

hirmer  

Part  

32. 

r 

"
A
n
y
 
 
di
re
ct
  

or
  

in
di
re
ct
  

ad
va
nc
e 
 

of
  

fu
nd
s 

(i
nc
lu
di
ng
  

oh
ii
ga
li
on
s 
 

of
  

ma
ke
rs
  

an
d 

em
io
is
er
s 
 

ar
is
in
g 
 

fr
om
  th
e 
 

di
sc
ou
nt
in
g 

of
  

c
o
m
m
e
r
c
i
a
l
 
 

pa
pe
r)
  

to
  a
  

pe
rs
on
  m
a
d
e
 

on
  

th
e 
 

ba
si
s 
 

of
  

an
y 
 

ob
li
ga
ti
on
  

of
  

th
ai
 

pe
rs
on
  

lo
  

le
pa
y 
 

tt
ie
  

fu
nd
s,
  

or
  

re
pa
ya
bl
e 

fr
om
  

sp
ec
ir
ic
  

pr
op
er
ly
  pl

ed
ge
d 
 

by
  o

r 
 on
 

he
ha
ll
  

of
  a 

 
pe
rs
on
  

" 
  
 § 
 
32
  

2(
a)
 

'Loans  

and  

extensions  

of  

credit'  

include 

a  
'conliaclual  

commitment  

to  
advance 

hinds.'  

which  

in  
turn  

includes  

a  
bank's 

obligation  

lo  
(i)  

make  
payment  

lo  
a 

third  

person  

contingent  

upon  

detaull  

by 

the  
customer  

in  
performing  

an 

obligation  

(in  

accordance  

with  
the  

terms 

of  
a  

coiitraci  
between  

a  
bank  

customer 
and  

the  
third  

person)  
or  

upon  
some 

Olher  
staled  

condition,  

(n)  
advance 

funds  
uiidei  

a  
'qualifying  

coinmitmenl 
lo  

lend"';  
(in)  

guarantee  

or  
act  

as 

surely  
for  

the  
benefit  

of  
a  

person,  
and 

(iv)  
advance  

funds  
under  

a  
standby 

letter  
of  

credit.    
§§  

32.2(a).  
(d).  

(e).  
(0 

z 
E 
C 

u.  z 
C  5 
=  1 

5  as  5 
C  ̂   IT 

■y.  ̂   ̂  
<  ~  J. ec  r  C 

RK
KI
NF
.M
KN
IS
  

TO
 

DK
KI
NI
TI
ON
  

OK
  
 

"L
OA
N 

OK
  K.
X1
  KN
.S
IO
N 
 

OK
 

(R
KK
Il
' 

C
o
m
m
i
t
m
e
n
t
s
 
 

an
d 
 

fo
rm
s 
 

of
 gu

ar
an
te
es
  

is
su
ed
  

hy
  

ba
nk
s 



177 

1 

t 

T
e
r
m
 
 

iiiclmlcs  
an  

aiqiiiMtion  
b\ 

discount,  
purchase,  

exchange,  
or 

otherwise  
of  

any  
note,  

drafi.  
bill  

of 

exchange,  
or  

oUier  
evidence  

of 

indebtedness  
upon  

which  
an  

insider  
m
a
y
 

he  
liable  

as  
maker,  

drawer,  
endorser, 

guarantor,  
or  

surety     
But  

an  
"exlensiim 

of  
credit"  

does  
not  

include  
an 

endorsement  
or  

guarantee  
of  

a  
loan  

or 

other  
asset  

acquired  
by  

a  
bank  

in  
giKid 

failh.  
provided  

that  
Ihe  

endorsement  
or 

guarantee  
is  

given  
for  

the  
protection  

of 
Ihe  

hank     
Unlike  

Part  
32,  

there  
appears 

to  
be  

no  
carveoul  

provision  
for  

persons 

who  
do  

not  
receive  

Ihe  
benefit  

of  
the 

loan  
proceeds,  

etc     
§§  

215  
3(a)(4). 

215  
3(3i)(4)(i) 

T
e
r
m
 
 

includes  
a  

purchase  
under  

a 

repurchase  
agreement  

of  
securities,  

other 

assets,  
or  

obligations.    
§  

215  
3(a)(1) 

r 

> 
X 

No  
express  

provision,  
although  

"extension 

of  
credit"  

includes  
a  

maker's  
or  

endorser's 

obligation  
arising  

from  
a  

bank's  
discount 

of  
commercial  

paper.    
The  

rule  
specifies 

tliat  
no  

extension  
of  

credit  
is  

d
e
e
m
e
d
 
 

lo  
be 

m
a
d
e
 
 

to  
persons  

who  
do  

nol  
receive  

the 

loan  
proceeds  

and  
do  

nol  
meet  

the  
"direct 

benefil"  
or  

"
c
o
m
m
o
n
 
 

enterprise"  
tests. 

Guarantor  
(and  

diawer)  
liability  

appears  
lo 

he  
covered  

under  
general  

definitions  
of 

"extension  
of  

credit"  
and  

"borrower  
"    

§§ 

32  
2(a).  

0)(l)(ii).    
This  

is  
essentially  

the 

same  
as  

former  
Part  

32     
(See  

also 

Purchases  
of  

Ihird-parly  
paper,  

below  
) 

T
e
r
m
 
 

includes  
a  

purchase  
of  

securities 

siibiect  
lo  

a  
repurchase  

agreement,  
hut  

not 

if  
the  

securities  
are  

T
y
p
e
 
 

1  
securities     

This 

IS  
the  

same  
as  

former  
Pad  

32.  
except  

that 

the  
purchasing  

hank  
must  

assure  
control 

over  
or  

establish  
its  

rights  
lo  

the  
T
y
p
e
 
 

1 

securnies.    
§  

32  
20)(l)(iii). 

r 
a. 

c 

No  
express  

provision,  
but  

appears  
to  

be 

covered  
under  

general  
definilnm  

of 

"extension  
of  

credit"  
and  

the 

a
c
c
o
m
m
o
d
a
t
i
i
m
 
 

parly  
rule.    

Note  
that 

the  
rule  

specilics  
that  

no  
extension  

of 

credit  
IS  

d
e
e
m
e
d
 
 

to  
be  

m
a
d
e
 
 

to  
a 

drawer,  
endorser  

or  
guarantor  

w
h
o
 
 

does 

not  
receive  

the  
proceeds  

(or  
the  

bencfil 

theieoO  
of  

the  
loan  

unless  
either  

the 

"direct  
benefit"  

or  
"
c
o
m
m
o
n
 
 

enterprise" 

lest  
(discussed  

below  
under 

"t"(nnhination  
or  

Attribution  
Rules")  

is 

met     
§§  

32  
2(a).  

32  
101     

(See  
ulso 

Purchases  
of  

Ihird-parly  
paper. 

below  
) 

T
e
r
m
 
 

includes  
a  

purchase  
of  

securities 

suh)cct  
lo  

a  
repurchase  

agreement,  
hut 

nol  
if  

Ihe  
sccuiilies  

arc  
T
y
p
e
 
 

1 
securities.    

§  
32.103. 

1 
c rf

,h
nk
mf
:n
t.
s 
 

(c
om
.)
 

Acquisilioii  
of  

wrillen  
evidence 

uf  
iiidehlcilncss  

u
p
o
n
 
 

which  
a 

person  
is  

liable  
as  

m
a
k
e
r
,
 

dravter,  
endorser,  

giiaranlnr, 

or  

surely 

Rl
l 
 

I
N
K
M
K
N
T
S
 
 

(c
on
I 
 

) 

Purchases  
of  

securities  
subject 

III  
r
e
p
u
r
c
h
a
s
e
 
 

agreeiucnl 
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p 
1 

1 
1 

i 
] 

1 

leiin  
iiKlmlev     

(i|  
An  

.uK.iii.  
r  

In 

means  
ol  

an  
oveidialt.  

cash  
Hem  

oi 

otherwise,  
and  

(n)  
the  

tarrying  
of  

a  
cash 

Item  
ftir,  

or  
the  

granling  
of.  

an  
overdraft 

resulling  
from  

the  
receipt  

by  
a  

bank  
of  

a 

check  
deposited  

in  
or  

dcliveied  
In  

the 

hank  
in  

the  
usual  

course  
of  

business. 

This  
general  

rule  
is  

qualified  
in  

several 

c 

■5 

u 

* 
consider  

an  
'overdraft'  

to  
be  

an                  
U
 

extension  
of  

credit  
if  

it  
is  

indebtedness       
|
 

of  
SS.CXX)  

or  
less  

arising  
by  

reason  
of  

an 

interest  
bearing  

overdraft  
credit  

plan  
of 

die  
type  

specified  
in  

§  
215  

4(e). 

Second,  
an  

overdraft  
by  

an  
executive 

officer  
or  

direchir  
Uiat  

does  
not  

c
o
m
p
l
y
 

with  
the  

provisions  
of  

§  
215  

4(e)  
is  

not 

only  
d
e
e
m
e
d
 
 

to  
be  

an  
extension  

of 

credit,  
il  

IS  
flally  

prohibited  
by  
5 

215  
4(e).  

unless  
either  

(i)  
the  

advance  
is 

made  
pursuaiil  

to  
a  

written. 

preaulhori2ed  
plan  

or  
transfer  

of  
ftjnds, 

or  
(ii)(A)  

die  
aggregate  

amount  
of  

such 

n
o
n
c
o
n
f
o
r
m
i
n
g
 
 

overdraft  
is  

SI.OCX)  
or 

less;  
(B)  

die  
overdraft  

is  
inadvertent;  

(C) 

die  
account  

is  
not  

o
v
e
r
d
r
a
w
n
 
 

for  
more 

dian  
5  

business  
days;  

and  
(U)  

die  
bank 

charges  
the  

insider  
the  

same  
fee  

charged 

to  
any  

odier  
customer  

in  
similar 

circumstances.    
If  

diese  
4  

conditions  
are 

met.  
die  

overdraft  
is  

not  
prohibited, 

diough  
it  

is  
still  

d
e
e
m
e
d
 
 

to  
be  

an 

extension  
of  

credit  
and  

dius  
is  

subject  
lo 

die  
general  

limitations  
of  

Pan  
215     

§§ 

215.3(a)(2).  
215  

3(b)(ft).  
215  

4(e) 

> 

T
e
r
m
 
 

includes  
oveidiafts.  

whether  
oi  

iioi 

prearranged     
This  

is  
similar  

to  
fmnier 

Part  
32.  

hut  
drops  

the  
term  

"daylight"  
and 

clarifies  
that  

intra  
day  

overdrafts  
are  

not 

included  
if  

p
a
y
m
e
n
t
 
 

is  
received  

before  
the 

close  
of  

business  
of  

the  
bank  

that  
makes 

the  
funds  

available     
§  

32  
20)(l)(v) 

r 

T
e
r
m
 
 

iiiehides  
overdrafts,  

whether  
or 

iiiii  
pie.iiijiiged.  

but  
not  

an  
inlraday  

or 

dayhflil  
overdraft      

§  
32  

105. 

1 
z 
E 

—        -c 
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*f 

§ 

c. 
z 

e .S 

1 An  
advance  

of  
unearned  

salary  
or  

odier 

unearned  
c
o
m
p
e
n
s
a
t
i
o
n
 
 

lor  
a  

period  
in 

excess  
ot  

30  
days  

constitutes  
an 

extension  
of  

credit     
((215  

3(a)(6)     
Rut 

an  
advance  

aeainsi  
accrued  

salary  
or 

odier  
accrued  

compensation,  
or  

an 

advance  
for  

the  
payment  

of  
authorized 

travel  
or  

other  
expenses  

incurred  
on 

behalf  
of  

the  
bank  

is  
not  

d
e
e
m
e
d
 
 

to  
be 

an  
extension  

of  
credit     

{
2
1
5
 
 

3(b)(1). 

r 

> 
T
e
r
m
 
 

includes  
the  

sale  
ot  

ledeial  
hinds 

with  
a  

inaiurity  
of  

more  
than  

one  
business 

day.    
federal  

funds  
sold  

under  
a 

continuing  
contract  

are  
not  

included     
§
 

32  
2(j)(l)(vi).    

This  
is  

the  
same  

as  
former 

Part  
32. 

T
e
r
m
 
 

includes  
loans  

or  
extensions  

of  
credit 

that  
have  

been  
charged  

off  
the  

hiMiks     
But 

loans  
that  

have  
b
e
c
o
m
e
 
 

legally 

unenforceable  
by  

reason  
of  

discharge  
in 

bankruptcy,  
because  

of  
the  

expiration  
of 

the  
statute  

of  
liniiutiims  

or  
a  

judicial 

decisiim.  
or  

for  
oilier  

reasons  
(provided 

that  
the  

bank  
maintains  

sufricient  
records 

to  
demimstrate  

that  
the  

loan  
is  

enforceable) 

are  
not  

d
e
e
m
e
d
 
 

to  
be  

'hians  
or  

extensions 

of  

credit.-    
§  

32.2(j)(l)(vii). 

c 

z 

r 

Teiiii  
includes  

the  
sale  

of  
l-ederat  

funds 

with  
a  

m.ilurity  
of  

more  
than  

one 

business  
day     

1  
cdcral  

liiiids  
sold  

under 

a  
coniiniiing  

contract  
are  

not  
included 

§  
32  

102 

T
e
r
m
 
 

includes  
loans  

or  
extensions  

of 

credit  
that  

have  
been  

charged  
oft  

ttie 

iHioks.  
Hut  

loans  
that  

have  
b
e
c
o
m
e
 

legally  
unenforceable  

by  
reason  

of 

discharge  
in  

bankiuptcy  
or  

Tor  
other 

reasons"  
ale  

not  
d
e
e
m
e
d
 
 

to  
be  

'loans  
or 

exleiiMons  
of  

credit  
"    

§  
32  

106 

2 

Z 

z 

y. 

Z 

z       J i    1 

R
K
H
N
K
M
I
I
N
T
S
 
 

(r
ou
t.
) 

L
o
a
n
s
 
 

c
h
a
r
g
e
d
 
 

of
f 
 

ho
ok
s 

R
K
H
N
K
M
I
'
N
I
S
 
 

(c
on
l.
) 

.S
al
ar
y 
 

a
d
v
a
n
c
e
s
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IT. 

r 

The  
advaiKcniciil  

iil  
ailJiluiiul  

luiids  
hy 

a  
hank  

for  
ils  

own  
prolcclinn  

foi  
taxes. 

Insurance  
or  

other  
expenses  

incidental  
to 

existing  
indebtedness  

is  
not  

considered 

an  
extension  

of  
credit.    

Reg   
0  

does  
not 

include  
Part  

32's  
proviso  

that  
additional 

funds  
will  

be  
treated  

as  
an  

extension  
of 

credit  
if  

a  
new  

loan  
is  

m
a
d
e
 
 

to  
die 

borrower.    
§  

215  
3(a)(5). 

Additional  
funds  

advanced  
by  

1  
bank  

for 

its  
own  

protection  
for  

accrued  
interest  

is 

not  
considered  

an  
extension  

of  
credit 

F
R
B
 
 

staff  
have  

taken  
die  

position  
diat. 

for  
a  

loan  
to  

qualify  
under  

this 

exclusion,  
the  

additional  
funds  

m
a
y
 
 

not 

be  
advanced  

to  
the  

original  
ohiigoi. 

Reg.  
O
 
 

by  
its  

terms  
exempts  

from  
the 

definition  
of  

'extension  
of  

credit"  
any 

indebtedness  
lo  

a  
bank  

if  
die  

purpose  
of 

die  
endorsement,  

guarantee  
or 

indebtedness  
is  

for  
die  

protection  
of  

die 

bank.    
Arguably,  

diis  
provision  

could  
be 

broadly  
interpreted  

to  
permit  

a  
bank's 

financed  
sale  

of  
O
R
F
.
O
.
 
 

because  
of  

die 

risks  
involved  

in  
holding  

O
R
r
:
0
 
 

in  
the 

bank's  
ponfolio.    

H
o
w
e
v
e
r
,
 
 

the  
informal 

view  
of  

F
R
B
 
 

sulT  
is  

dial  
this  

exclusion 

would  
not  

cover  
a  

bank's  
financed  

sale 

of  
O
R
E
O
"
 
 
 

S2l5.3(b)(4)(ii) 

r 
2. 
c u 
> 

The  
a
d
v
a
n
c
e
m
e
n
t
 
 

of  
addiiional  

funds  
to  

a 

borrower  
by  

the  
hank  

for  
taxes,  

insurance, 

or  
other  

expenses  
related  

to  
the  

collaieral 

is  
nol  

considered  
lo  

be  
an  

extension  
of 

credit  
if  

the  
advance  

is  
consistent  

with  
safe 

and  
sound  

banking  
practices  

and  
is  

for  
the 

protection  
of  

die  
bank,  

and  
provided  

that 

such  
amounts  

must  
be  

treated  
as  

an 

extension  
of  

credit  
if  

a  
new  

loan  
or 

extension  
of  

credit  
is  

m
a
d
e
 
 

to  
the 

borrower.    
§  

32.2(j)(2)(i). 

Accrued  
or  

discounted  
interest  

on  
an 

existing  
loan  

or  
extension  

of  
credit  

is  
not 

Itself  
considered  

lo  
be  

an  
extension  

of 

credit     
This  

is  
the  

same  
as  

former  
Part  

32. 

but  
the  

revised  
Part  

32  
definition  

of  
"loans 

or  
extensions  

of  
credit"  

also  
excludes 

interest  
that  

has  
been  

capitalized  
from  

prior 

notes  
or  

dial  
has  

been  
advanced  

under 

terms  
and  

conditions  
of  

a  
loan  

agreement 

§  
32  

2(j)(2)(ii). 
Financed  

sales  
of  

a  
bank's  

own  
assets, 

including  
ORI;0.  

are  
not  

considered 

extensions  
of  

credit  
if  

die  
financing  

does 

not  
pul  

the  
bank  

in  
a  

worse  
position  

Uian 

when  
die  

bank  
held  

title  
to  

die  
assets.    
§
 

32  
2(j)(2)(iii). 

r 

Accrued  
or  

discouiiled  
interest  

on  
an 

existing  
loan  

or  
extension  

of  
credit  

is 

not  
itself  

considered  
lo  

be  
an  

extension 

of  
credit.    

§  
32  

1118. 

c 
c 

> 

z 

z 

I 

KXCMI.SION.S  TO 

DKFINI 

HON  

OF 

"LOANS  

OK 

KXTKNSIONSOF 

F
u
n
d
s
 
 

a
d
v
a
n
c
e
d
 
 

fo
r 
 

ta
xe
s,
 

in
su
ra
nc
e,
  

an
d 
 

ot
he
r 
 

ex
pe
ns
es
 

in
ci
de
nt
al
  

to
  

ex
is
ti
ng
 

ii
ii
lt
'b
te
dn
es
s 

1 
z       _ 

-■       t 

< 

EX
CI
,l
l.
SI
ON
.S
  

(c
on
l.
) 

F
i
n
a
n
c
e
d
 
 

sules  
of  

a  
hank's  

own 

assets 
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Reg    

()  

and  

$  

22(h)  

of  

Ihe  

le.ln.il 

Reserve  

Act  
expressly  

provide  

that  
any 

'lenewal'  

of  
a  

loan  
is  

treated  

as  
a  

new 

extension  

of  
credit  

{see  
general 

derinition  

aN>ve).    

5  
215  

3(a)     

In 

addition,  

any  

'increase  

in  
existing 

indebtedness'  

is  
generally  

considered  

an 

extension  

of  
credit     

But.  
as  

noted 

above,  

Reg.  

O  
permits  

indebtedness  

to  
a 

bank  

for  
die  

pur|)ose  

of  
protecting  

the 

hank  

against  

loss  
or  

of  
giving  

financial 

assistance  

to  
it  

under  

limited 
circumstances     

§§  
215  

3(a)(5), 

215  
3(h)(4) 

T
e
r
m
 
 

does  
not  

include  
the  

giving  
of 

immediate  
credit  

to  
a  

bank  
upon 

uncollected  
items  

received  
in  

Ihe 

ordinary  
course  

of  
business     

§  
215  

3(c) 

Payments  
against  

uncollected  
funds  

to  
a 

person  
other  

than  
a  

bank  
appear  

to  
be 

considered  
extensions  

of  
credit  

because 

they  
are  

not  
expressly  

excluded  
by  

Reg 

O.    
Such  

payments  
m
a
y
 
 

be  
subject  

to  
die 

special  
rules  

on  
overdrafts     

Bill  
see  
1 

F.R  
R  

S    
1  

3-1081  
('A  

check  
drawn  

and 

paid  
against  

uncollected  
funds  

is  
neidicr 

an  
overdraft  

nor  
an  

extension  
of  

credit' 

unless  
and  

until  
it  

is  
returned  

to  
die  

bank 
uncollected  

and  
does  

not  
qualify  

as  
an 

inadvertent  
overdraft). 

r 

> 
X 

A  
renewal  

or  
restructuring  

ol  
a  

loan  
is  

iioi 

a  
new  

extension  
ot  

credit,  
provided  

thai 

(I)  
the  

hank  
first  

exercises  
reasonable 

efforts,  
consistent  

with  
safe  

and  
sound 

banking  
practices,  

to  
bring  

the  
loan  

into 

conformity  
with  

its  
lending  

limit,  
(ii)  

no 

new  
(iinds  

are  
advanced  

or  
a  

new  
borrower 

substituted,  
and  

(lii)  
the  

O
C
C
 
 

does  
not 

determine  
that  

a  
renewal  

or  

restructuring 

was  
undertakei>as  

a  
means  

to  
evade  

the 

lending  
limit.    

§  
32  

20)(2)(iv) 

A
m
o
u
n
t
s
 
 

paid  
against  

uncollected  
hinds  

in 

the  
normal  

process  
of  

collection  
are 

excluded.    
§  

32  
20)(2)(v) 

r 

> 

Z 

■s 

c. 

c 
Z 

z 
z 

g 

5 
y. 

z        >. —  c 

—  *    - 
■ft         t   Z ■^         c    Z 

_2  t 

K
X
C
M
I
S
r
O
N
S
f
t
o
n
l
.
)
 

A
d
v
a
n
c
e
s
 
 

agninsl  

uncollected 

fiiiiils 
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i 

r 

A  
parlKipjIioii  

wiihnui  
leiouisc  

i^ 

considered  
lo  

be  
an  

cxiension  
ol  

credit 

by  
Ihe  

paiiicipaling  
bank,  

not  
by  

the 

originating  
bank     

No  
provision 

requiring  
pro  

rata  
sharing  

of  
risk  

or 

next  
day  

funding     
§  

215  
3(e) 

An  
acquisition  

of  
a  

nole.  
draft,  

bill  
of 

exchange,  
or  

other  
evidence  

of 

indebtedness  
through  

(i)  
a  

merger  
or 

consolidation  
of  

hanks  
or  

a  
similar 

transaction  
by  

which  
a  

hank  
acquires 

assets  
and  

assumes  
liabilities  

of  
another 

bank  
or  

similar  
organisation  

or  
(ii) 

foreclosure  
on  

collateral  
or  

similar 

proceeding  
for  

die  
protection  

of  
die  

bank 

is  
not  

an  
extension  

of  
credit,  

provided 

(hal  
such  

indebtedness  
is  

not  
held  

for  
a 

period  
of  

more  
dian  

3  
years  

from  
the 

date  
of  

acquisition  
(subject  

lo  
extension 

by  
die  

appropriate  
federal  

banking 

agency)     
§  

215  
3(b)(3) 

r 

V. 

> 

T
e
r
m
 
 

excludes  
that  

portion  
of  

a  
loan  

or 

extension  
of  

credit  
sold  

as  
a  

participation 

by  
a  

bank  
on  

a  
nonrecourse  

basis,  
provided 

Ihal  
the  

participation  
results  

in  
a  

pro  
rata 

sharing  
of  

credit  
risk  

proporlionale  
to  

the 

respective  
interests  

of  
die  

originating  
and 

participating  
lenders.    

This  
is  

die  
same  

as 

former  
Part  

32,  
except  

that  
revision 

specifies  
that  

where  
the  

originating  
bank 

funds  
Ihe  

entire  
loan,  

it  
must  

receive 

funding  
from  

the  
participants  

before  
Ihe 

close  
of  

die  
next  

business  
day  

or  
tJie 

portions  
funded  

will  
be  

treated  
as  

loans  
by 

the  
originating  

hank  
to  

Ihe  
borrower.    

In 

such  
case,  

Ihe  
amount  

by  
which  

die 

panic 
ipalion  

exceeds  
the  

limit  
will  

be 

treated  
as  

n
o
n
c
o
n
f
o
r
m
i
n
g
 
 

raiher  
than  

a 

violalion  
if  

certain  
criteria  

are  
satisfied.    
§
 

3220)(2)(vi) 

A  
bank  

must  
exercise  

reasonable  
efforts  

lo 

bring  
n
o
n
c
o
n
f
o
r
m
i
n
g
 
 

loans  
into  

compliance 

with  
Ihe  

lending  
limit  

where  
loans  

have 

b
e
c
o
m
e
 
 

n
o
n
c
o
n
f
o
r
m
i
n
g
 
 

because  
of  

merger 

of  
lenders  

or  
borrowers.    

§  
32  

6(a)(1) 

r 

T
e
r
m
 
 

does  
not  

include  
that  

portion  
of  

a 

loan  
or  

extension  
of  

ciedil  
sold  

as  
a 

participation  
by  

a  
bank  

on  
a 

nonrecourse  
basis,  

pnividcd  
that  

the 

participation  
resiilis  

in  
a  

pro  
rata 

sharing  
of  

credit  
risk  

proportionate  
lo 

Ihe  
respective  

interests  
of  

the 

originating  
and  

pariicipaling  
lenders.    
§
 

32  
107 

.1 

1 
z 

z 

F,
X(
  

1 
 

II
.S
IO
N.
S 
 

(c
ol
li
.)
 

lo
an
  

pa
rt
ic
ip
at
io
ns
 

K
X
C
I
.
H
S
I
O
N
S
 
 

(c
om
.)
 

Acquisilion  
of  

evidence  
of 

indebtedness  
Ihroiigh  

m
e
r
g
e
r
 

or  
foreclosure  

on  
colbleral 
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1 

1  -1 
!    r 

Imkhu-dniss  
ol  

$|S.IKKI  
m
 
 

l.sv  
|s  

mil  
.in 

otciiMon  
ol  

credit  
il  

it  
arises  

by  
reason 

of  
any  

general  
arrangement  

by  
which  

a 

bank  
(i)  

acquires  
charge  

or  
lime  

credil 

accounts,  
oi  

(li)  
makes  

payments  
lo  

or 

on  
behalf  

of  
participants  

in  
a  

hank  
credit 

card  
plan,  

check  
credit  

plan,  
or  

similar 

open  
end  

credit  
plan,  

subject  
lo  

ceruin 

conditions.    
§  

215  
3(b)(5) 

Non-interest  
bearing  

deposits  
lo  

the 

credit  
of  

a  
bank  

aie  
not  

considered 

loans,  
advances,  

or  
extensions  

of  
credit 

to  
the  

bank  
of  

deposit.    
§  

215  
3(c) 

The  
same  

exclusions  
lo  

the  
dermition  

of 

'letters  
of  

credit'  
apply     

§  
208  

g(d)  
n 

6a. 

r 

> 

> 

± 
a. 
e 
Z 

T
e
r
m
 
 

does  
not  

include  
c
o
m
m
e
r
c
i
a
l
 
 

letters 

of  
credit  

and  
similar  

instruments  
(i)  

where 

the  
issuing  

bank  
expects  

the  
benericiary  

lo 

draw  
on  

the  
issuer,  

(ii)  
thai  

do  
not 

guarantee  
payment,  

and  
(iii)  

that  
do  

not 

provide  
for  

p
a
y
m
e
n
t
 
 

in  
the 

event  
of  

a  
default  

by  
a  

third  
party     

§§ 

32.2(0(2).  
(p)     

This  
is  

ihe  
same  

as  
former 

Part  
32. r 

as 

Z 

c 

> 

Z 

T
e
r
m
 
 

does  
not  

include  
c
o
m
m
e
r
c
i
a
l
 

letters  
of  

credit  
and  

similar  
inslrumenls 

(I)  
where  

the  
issuing  

bank  
expects  

the 

benericiary  
to  

draw  
on  

Ihe  
issuer,  

(n) 

that  
do  

not  
guarantee  

payment,  
and  

(ill) 

llial  
do  

not  
provide  

for  
p
a
y
m
e
n
t
 
 

in  
Ihe 

event  
of  

a  

default  
by  

a  
third  

parly. 

§§  
32  

2(d)(3).  
(e). 

z 

z i  1 
?       ■- —           "C 

R
.
X
C
I
.
l
l
S
I
O
N
S
 
 

(r
on
l.
) 

Nn
n-
in
le
re
sl
-b
ea
ri
ng
  

de
po
si
ts
 

—       "e 

z       t 

1        f 
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z 

li.r  
loans  

lo  
all  

'insidtis        
1
5
%
 
 

ol  
llic 

bank's  
uiiiiiipaired  

capital  
and 

unimpaired  
surplus,  

plus  
an  

additional 

1
0
%
 
 

if  
the  

amount  
that  

exceeds  
the 

bank's  
1
5
%
 
 

limit  
is  

fully  
secured  

by 

readily  
markelahle  

collateral  
('individual 

lending  
limit') 

'    
Reg    

O  
also  

imp<ises 

an  
aggregate  

lending  
limn  

on  
loans  

to  
all 

insiders  
of  

the  
hank  

and  
its  

affiliates 

('overall  
aggregate  

lending  
liiiiit'). 

which  
IS  

1
0
0
%
 
 

of  
capilal  

and  
surplus 

(
2
0
0
%
 
 

for  
qualifying  

small  
hanks).    

In 

addition  
to  

the  
above  

stated  
limits,  

hanks 

m
a
y
 
 

not  
lend  

more  
than  

the  
higher  

of 

2
.
5
%
 
 

of  
unimpaired  

capital  
and 

unimpaiied  
surplus  

or  
$25.(K)0.  

but  
in 

no  
event  

more  
than  

$100,000  
to  

their 

executive  
officers  

if  
the  

loan  
(i)  

is  
for 

any  
purpose  

other  
than  

education  
of  

the 

officer's  
children  

or  
a  

single  
first  

lien 

mortgage  
on  

a  
residence  

(ii)  
does  

not 

meet  
collateral  

requirements  
that  

would 

otherwise  
exempt  

the  
loan  

('additional 
E
O
 
 

lending  
limit')     

§
§
2
1
5
 
 

2(0. 

215  
4(c).  

215.4(d)(3).  

215.5(c)(4). 

Exception  
available  

only  
for  

individual 

lending  
limit.'   

§§  
215  

2(0.  
215.4(c) 

i 
c 
ft 
> 

1
5
%
 
 

of  
the  

bank's  

unimpaired  

capilal  
and 

uiiiiiipaiied  
surplus,  

plus  
an  

addiiional  
1
0
%
 

if  
the  

amount  
that  

exceeds  
the  

bank's  
1
5
%
 

limit  
IS  

fully  
secured  

by  
readily  

marketable 

collateral.    
Collateral  

must  
at  

all  
times 

have  
a  

market  
value  

of  
at  

least  
l(X)%  

of 

the  
amount  

of  
the  

loan  
that  

exceeds  
15%. 

These  
are  

the  
same  

quantitative  
limits  

(now 

termed  
the  

'comhined  
general  

limit')  
as 

applied  
under  

former  
Part  

32.  
except 

revision  
explicitly  

provides  
that  

lo  
qualify 

for  
the  

additional  
10%.  

the  
bank  

must 

perfect  
a  

security  
interest  

in  
the  

collateral. 

§  
32  

3(a). 

3
5
%
 
 

of  
capiul  

and  
surplus  

in  
addition  

lo 

amount  
allowed  

under  
c
o
m
b
i
n
e
d
 
 

general 

hmil.    
§
3
2
 
 

3(b)(1).    
This  

is  
the  

same  
as former  

Part  
32. 

r 

1
5
%
 
 

of
  

th
e 
 

ba
nk
's
  

un
ii
np
ai
ie
d 
 

ca
pi
ul
 

an
il
  

ti
ii
ii
ii
pa
ii
cd
  

su
ip
lu
s.
  

pl
us
  

an
 

ad
di
ti
on
al
  

1
0
%
 
 

if
  

th
e 
 

am
ou
nt
  

th
at
 

ex
ce
ed
s 
 

th
e 
 

ba
nk
's
  1
5
%
 
 
li
mi
t 
 

is
  

fu
ll
y 

se
cu
re
d 
 

hy
  

re
ad
il
y 
 

ma
rk
et
ab
le
 

co
ll
at
er
al
  
  
 Co
ll
at
er
al
  

mu
st
  

at
  

al
l 
 

ti
me
s 

ha
ve
  

a 
 

ma
rk
et
  va

lu
e 
 

of
  a

t 
 

le
as
t 
 
1
0
0
%
 
 

of
 

th
e 
 

am
ou
nt
  

of
  

th
e 
 
hi
an
  t

ha
t 
 

ex
ce
ed
s 

15
% 
  
  

§§
  

32
.3
, 
 

32
  

4(
h)
 

3
5
%
 
 

of  
capiul  

and  
surplus  

in  
addition 

lo  
a
m
o
u
n
t
 
 

allowed  
under  

c
o
m
b
i
n
e
d
 

general  
limit     

§  
32  

6(c). 

1 
Z 

g y. < 
z 

L
O
A
N
S
 
 

S
I
I
R
I
I
X
T
 
 

T
O
 

S
P
K
C
I
A
I
.
 
 

L
I
M
I
T
S
 

Ixians  
secured  

by  
hills  

of 

lading  
or  

w
a
r
e
h
o
u
s
e
 
 

receipts 

covering  
readily  

m
a
r
k
e
t
a
b
l
e
 

staples 

20-734    95-7 
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r 

A  
hank's  

extension  
of  

ciedn  
lo  

an 

insider/sellei  
thai  

arises  
lioin  

ihe 

discount  
of  

C
(
m
s
u
m
e
r
 
 

inslallineni  
paper 

with  
full  

or  
parlial  

recourse  
lo  

the 

insider/seller  
is  

eligible  
for  

the  
same 

addiliimal  
1
0
%
 
 

that  
is  

available  
under 

Part  
32  

with  
respect  

to  
Reg    

O's 

individual  
lending  

limit     
Such  

discounts 

are  
e
x
e
m
p
t
e
d
 
 

frimi  
the  

overall  
aggregate 

lending  
limit  

only  
if.  

a
m
o
n
g
 
 

other 

things,  
the  

bank  
is  

relying  
primarily  

on 

the  
maker  

for  
payment,  

rather  
than  

the 

seller/insider     
Substantiation 

requirements  
differ  

slightly  
from  

those 

in  
proposed  

revised  
Part  

32.    
N
o
 

exception  
available  

with  
regard  

lu  
Ihe 

additional  
E
O
 
 

lending  
limit     

{§ 

2l5.2(i).  
215  

4(c).  
215  

4(d)(3)(l)). 

Exception  
available  

only  
for  

individual 

lending  
limit.    

§§  
215  

2(i).  
213.4(c) 

r 

c 

> 

1
0
%
 
 

of  
capital  

and  
suiplus  

in  
addition  

to 

Ihe  
1
5
%
 
 

allowed  
for  

loans  
not  

fully 

secured     
Lxccplion;    

If  
the  

bank  
is  

relying 

primarily  
on  

the  
maker  

of  
Ihe  

pa|>er  
for 

payment,  
and  

not  
on  

any  
recourse  

lo  
the 

seller  
of  

Ihe  
paper,  

the  
lending  

limits  
of 

this  
provision  

apply  
only  

to  
the  

maker. 

Ibis  
IS  

the  
same  

as  
former  

Part  
32.  

except 

the  
revision  

adds  
that,  

where  
the  

seller  
of 

the  
paper  

olTers  
only  

partial  
recourse  

lo  
the 

bank,  
the  

bank's  
loan  

lo  
the  

seller  
is 

m
e
a
s
u
r
e
d
 
 

by  
Uie  

total  
amount  

of  
paper  

the 

seller  
m
a
y
 
 

ultimately  
be  

obligated  
to 

purchase.    
Also,  

revision  
clariHes  

that,  
if 

Ihe  
bank  

Intends  
lo  

rely  
primarily  

on  
the 

m
a
k
e
r
 
 

for  
p
a
y
m
e
n
t
 
 

rather  
than  

the  
seller  

of 

■he  
paper.  

Ihe  
bank  

must  
substantiate  

its 

reliance  
on  

ihe  
maker  

for  
p
a
y
m
e
n
t
 
 

with 

specific  
documentation  

supporting  
Ihe 

bank's  
reliance  

on  
die  

maker,    
j
 

32  
3(b)(2). 

1
0
%
 
 

of  
capilal  

and  
surplus  

in  
addition  

lo 

the  
1
5
%
 
 

permitted  
for  

loans  
not  

fully 

secured.    
This  

is  
llie  

same  
as  

former  
Part 

32.  
except  

dial  
the  

revision  
addresses 

differences  
a
m
i
m
g
 
 

livestock  
businesses  

and 

removes  
presumption  

dial  
an  

inspection 

and  
valuation  

report  
every  

12  
mondis  

is 

adequate  
by  

requiring  
dial  

inspection  
and 

valuation  
of  

livestock  
must  

be  
'reasonably 

current,  
taking  

into  
account  

the  
nature  

and 

frequency  
of  

the  
turnover  

of  
the  

livestock 

to  
which  

die  
docuinenls  

relate,  
but  

in  
any 

case  
not  

more  
dian  

12  
mondis  

old.'    
§
 

32  
3(h)(3). 

r 

1
0
%
 
 

of  
capilal  

and  
surplus  

in  
addiliim 

to  
amixinl  

allowed  
under  

c
o
m
b
i
n
e
d
 

general  
limit.    

1  
xceplion:    

11  
the  

hank  
is 

relying  
primarily  

on  
the  

maker  
of  

the 

paper  
for  

payment,  
and  

not  
on  

any 

lecoiirse  
lo  

the  
seller  

of  
Uie  

paper.  
Ihe 

lending  
limits  

of  
this  

provision  
apply 

only  
lo  

the  
maker     

§  
32  

6(h) 

1
0
%
 
 

of  
capilal  

and  
surplus  

in  
addition 

to  
amount  

alkiwed  
under  

c
o
m
b
i
n
e
d
 

general  
limit,  

provided  
that  

inspection 

and  
appraisal  

report  
are  

performed 

every  
12  

months  
or  

m
o
r
e
 
 

frequently  
as 

d
e
e
m
e
d
 
 

prudc-m     
§  

32  
6(i)(l) 

z 

.SPF.CIAI.  

I.IMIT.S  

(conl.) 

Discount  
of  

installment 

c
o
n
s
u
m
e
r
 
 

p
a
p
e
r
 
 

that  
carries  

a 

full  
recourse  

endorseinent  
or 

iiiicondiliimal  
g
u
a
r
a
n
t
e
e
 
 

hy  
Ihe 

person  
selling  

the  
paper 

SP
i:
t 
 lA
I.
  

L
I
M
I
T
S
 
 

(c
om
.)
 

l.oans  
secured  

by  
d
o
c
u
m
e
n
t
s
 

covering  
livestock 
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i 

w. 

r 
■^   Mr 
>     — 
!!  i 

f-  = 

> 

s 
i 
K 

e 
Z 

i 

'm 

> .2 

1 
z 

r 

> 

Of 

1
0
%
 
 

of
  

la
pi
ta
l 
 

an
d 
 

su
rp
lu
s 
 

in
  

ad
di
ti
on
  

to
 

th
e 
 1
5
%
 
 

po
im
it
te
d 
 

fo
r 
 lo
an
s 
 

no
t 
 

fu
ll
y 

se
cu
re
d.
  
  

§ 
 

32
.3
(h
)(
4)
. 
  
 

Th
is
  

is
  

th
e 
 

sa
me
  

as
 

fo
rm
er
  

Pa
n 
 

32
 

Permitted,  
provided  

the  
advance  

is 

cunsi.stent  
wiih  

safe  
and  

sound  
banking 

practices,  
is  

m
a
d
e
 
 

for  
die  

bank's 

protection,  
and  

enables  
the  

borrower  
lo 

complete  
die  

pioject.  
and  

provided  
dial  

die 

amount  
of  

die  
additional  

funding  
does  

not 

exceed  
Ihe  

unfunded  
porlion  

of  
die  

hank's 

coinmilnietit.    
§  

32  
3(h)(5). 

No  

provision     

The  

provision  

dial  

appeared 

in  
§  

32  
8  

of  
die  

former  
Pan  

32  
has  

been 

deleted,  

since  
il  

has  
no  

application  

after 

1/
1/
95
. 

r 

1
0
%
 
 

of
  

ca
pi
ta
l 
 

an
d 
 

su
rp
lu
s 
 

in
  

ad
di
ti
on
 

lo
  

am
ou
nt
  al
li
iw
e<
l 
 

ii
iu
le
r 
 co
m)
)i
nc
d 

ge
ne
ra
l 
 li
mi
t.
  
  

§ 
 
32
  

6(
0(
2)
 

c 
c 

c. 

Z 

A 
 

ba
nk
  t
ha
t 
 h
ad
  

"s
pe
ci
al
  

ca
te
go
ry
  

lo
an
 

ch
ar
ge
  of
fs
' 
 

re
su
lt
in
g 
 

in
  a
  

re
du
ct
io
n 
 

in
 

It
s 
 

ca
pi
ta
l 
 

an
d 
 

su
rp
lu
s 
 

si
nc
e 
 

12
/3
1/
85
 

m
a
y
 
 

su
hb
ti
lu
le
  

a 
 

le
nd
in
g 
 

li
mi
t 
 

of
  
up
  lo
 

2
0
%
 
 

of
  

ca
pi
ta
l 
 

an
d 
 

su
rp
lu
s 
 

fo
r 
 th
e 

ge
ne
ra
l 
 

li
mi
t 
 

of
  

1
5
%
 
 
ui
ii
il
  
1/
1/
95
 

§ 
 
32
  8 

z 
z 
1 

=        2 

c        '^ 

H       -o 

Z        -o 
<        ; 
'w              ̂ ' 

a.        e J-.       
J 

SI
*H
< 
 l
A
L
 
 

L
I
M
I
T
S
 
 

(c
on
l.
) 

Ad
di
ti
on
al
  a
dv
an
ce
s 
 

to
 

cn
ii
ip
lr
tc
  pr
oj
ec
t 
 
ri
na
nc
in
g 

pu
rs
ii
an
l 
 

lo
  

re
ne
wa
l 
 

of
  a 

qu
al
if
yi
ng
  

co
mt
ni
li
ii
cn
l 
 

lo
  

le
nd
 

S
P
K
C
I
A
I
.
 
 L
I
M
I
T
S
 
 

(c
om
.)
 

Certain  
agriciillural  

or  
oil  

and 

gas  
loans 
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**< 
r 

3 

—  ̂  

f  s 

Exception  
available  

only  
for  

individual      
|
 

lending  
limit.    

As  
to  

the  
othei  

lending        
1
 

limits.  
Reg.  

0  
only  

appears  
lo  

provide       
1
 

an  
exclusion  

for  
a  

bank's  
creation  

of         
II 

'e
li
gi
bl
e*
  

a
c
c
e
p
U
n
c
e
s
 
 

(t
im
e 
 d
ra
ft
s 

ac
ce
pt
ed
  

by
  a 
 

ba
nk
  t
ha
t 
 do
  

no
l 
 

me
el
  Ih
e 

r
e
q
u
i
r
e
m
e
n
u
 
 

fo
r 
 

di
sc
ou
nt
  

wi
th
  

a 
 

Fe
de
ra
l 

Re
se
rv
e 
 

Ba
nk
) 
 

be
ca
us
e 
 

th
e 
 

cr
ea
ti
on
  

of
 

in
el
ig
ib
le
  

a
c
c
e
p
U
n
c
e
s
 
 

is
  

sp
ec
iH
ca
ll
y 

d
e
e
m
e
d
 
 

to
  
be
  
an
  

ex
te
ns
io
n 
 

of
  

cr
ed
it
. 
  
 

{{
 

21
5.
3(
a)
(3
).
  
  

Pu
rc
ha
se
s 
 

m
a
y
 
 

be
  

co
ve
re
d 
  
  

n 

by
  

{
2
I
S
.
 

3(
a)
(4
).
  

bu
l 
 

un
cl
ea
r.
  
  
  
  
  
  
  
  
  
  

|
|
 

c 

u 

> 
u 

A 
 

di
sc
ou
nt
  

of
  

co
mm
er
ci
al
  

or
  

bu
si
ne
ss
 

pa
pe
r 
 

ih
al
  

ev
id
en
ce
s 
 

an
  

ob
li
ga
ti
on
  

lo
  
th
e 

pe
rs
on
  

ne
go
ti
ai
in
g 
 

th
e 
 

pa
pe
r 
 wi
lh
  

re
co
ur
se
 

is
  

no
t 
 

su
bj
ec
t 
 

to
  

an
y 
 

le
nd
in
g 
 

li
mi
t,
 

pr
ov
id
ed
  

th
at
  I
he
  

pa
pe
r 
 

is
  

gi
ve
n 
 

in
  

p
a
y
m
e
n
t
 

of
  

th
e 
 

pu
rc
ha
se
  

pr
ic
e 
 

of
  

c
o
m
m
o
d
i
t
i
e
s
 

pu
rc
ha
se
d 
 

fo
r 
 

re
sa
le
, 
 

fa
br
ic
at
io
n 
 

of
  a 

pr
od
uc
t 
 

or
  

an
y 
 

ot
he
r 
 

bu
si
ne
ss
  

pu
rp
os
e 
 

th
ai
 

m
a
y
 
 

re
as
on
ab
ly
  

be
  

ex
pe
ct
ed
  

to
  

pr
ov
id
e 

fu
nd
s 
 

fo
r 
 

pa
ym
en
t 
 

of
  

Ui
e 
 

pa
pe
r.
  
  

Di
sc
ou
nt
s 

al
so
  

mu
st
  

sa
ti
sf
y 
 
cr
it
er
ia
  
re
la
ti
ng
  

to
 

re
co
ur
se
  

en
do
rs
em
en
ts
. 
  
 

If
  

pr
in
ci
pa
l 
 

or
 

in
te
re
st
  

is
  

no
t 
 
pa
id
  

w
h
e
n
 
 du

e.
  th
e 
 

a
m
o
u
n
t
 

of
  

tl
ie
  

pa
pe
r 
 

is
  

co
un
te
d 
 

w
h
e
n
 
 

de
te
rm
in
in
g 

wh
et
he
r 
 ad
di
ti
on
al
  

lo
an
s 
 

m
a
y
 
 

be
  

ma
de
  
  
 

S
 

32
.3
(c
)(
1)
. 
  
 

Se
e 
 

al
so
  

SS
  

32
  

O
X
D
O
v
)
 
 

an
d 

32
  

3(
c)
(1
) 
 

(a
nd
  

di
sc
us
si
on
  

ab
ov
e)
  

fo
r 

ge
ne
ra
l 
 

ru
le
s 
 

on
  

pu
rc
ha
se
s 
 

of
  

th
ir
d-
pa
rt
y 

pa
pe
r.
  
  

Th
is
  

is
  

th
e 
 

sa
me
  as
  

fo
rm
er
  

Pa
n 
 

32
 

Ba
nk
er
s'
  

ac
ce
pt
an
ce
s 
 

el
ig
ib
le
  

fo
r 

re
di
sc
ou
nt
  

un
de
r 
 

12
  

U.
S 
 C 
  
JS
  

37
2 
 an
d 

37
3 
 a
nd
  a 
 

ha
nk
's
  

pu
rc
ha
se
  

of
  

a
c
c
e
p
U
n
c
e
s
 

cr
ea
te
d 
 

by
  

ot
he
r 
 ba

nk
s 
 

th
at
  ar

e 
 

el
ig
ib
le
  

fo
r 

re
di
sc
ou
nt
  

un
de
r 
 t
ho
se
  

se
ct
io
ns
  

ar
e 
 no
t 

co
ns
id
er
ed
  

ex
te
ns
io
ns
  

of
  

cr
ed
it
. 
  
 

{
 

32
.3
(c
)(
2)
. 
  
 

Th
is
  

is
  

th
e 
 

sa
me
  as
  

fo
rm
er
 

Pa
n 
 

32
. 

r 

A 
 

di
sc
ou
nt
  

of
  

co
mm
er
ci
al
  

or
  

bu
si
ne
ss
 

pa
pe
r 
 

th
at
  

ev
id
en
ce
s 
 

an
  

ob
li
ga
ti
on
  

to
  
Ih
e 

pe
rs
on
  

ne
go
ti
at
in
g 
 

th
e 
 

pa
pe
r 
 

wi
lh
 

re
co
ur
se
  

is
  

no
t 
 

su
bj
ec
t 
 

to
  

an
y 
 

le
nd
in
g 

li
mi
t,
  

pr
ov
id
ed
  

Ih
al
  tl

ie
  

pa
pe
r 
 

is
  

gi
ve
n 
 

in
 

p
a
y
m
e
n
t
 
 

of
  

th
e 
 

pu
rc
ha
se
  

pr
ic
e 
 

of
 

c
o
m
m
o
d
i
t
i
e
s
 
 

pu
rc
ha
se
d 
 

fo
r 
 

re
sa
le
, 

fa
br
ic
at
io
n 
 

of
  a
  

pr
od
uc
t 
 

or
  

an
y 
 
ot
he
r 

bu
si
ne
ss
  pu

rp
os
e 
 

th
ai
  
m
a
y
 
 

re
as
on
ab
ly
  

be
 

ex
pe
ct
ed
  

lo
  

pr
ov
id
e 
 

hi
nd
s 
 

fo
r 
 

p
a
y
m
e
n
t
 

of
  

th
e 
 

pa
pe
r.
  
  

Di
sc
ou
nt
s 
 

al
so
  
mu
st
 

sa
ti
sf
y 
 
cr
it
er
ia
  
re
la
ti
ng
  

to
  

re
co
ur
se
 

en
do
rs
em
en
ts
. 
  
 

If
  

pr
in
ci
pa
l 
 

or
  

in
te
re
st
  

is
 

no
t 
 
pa
id
  
w
h
e
n
 
 du
e.
  th
e 
 

am
ou
nt
  

of
  I

he
 

pa
pe
r 
 

is
  

co
un
te
d 
 

w
h
e
n
 
 

de
te
rm
in
in
g 

wh
et
he
r 
 

ad
di
ti
on
al
  

lo
an
s 
 m
a
y
 
 

be
  

ma
de
. 

; 
 
32
  

6(
a)
. 
  
 

S
e
e
n
l
w
%
 
 

32
.1
04
  

(a
nd
 

di
sc
us
si
on
  

ab
ov
e)
  

fo
r 
 

ge
ne
ra
l 
 

ru
le
s 
 

on
 

pu
rc
ha
se
s 
 

of
  

th
ir
d 
 
pa
rl
y 
 pa

pe
r 

Ra
nk
er
s'
  

ac
ce
pt
an
ce
s 
 

el
ig
ib
le
  

fo
r re
di
sc
ou
nt
  

un
de
r 
 

12
  

U.
S 
 C 
  
 §
§ 
 
37
2 
 an
d 

37
3 
 a
nd
  a 
 

ba
nk
's
  

pu
rc
ha
se
  

of
 

ac
ce
pt
an
ce
s 
 

cr
ea
te
d 
 

by
  

ot
he
r 
 
ba
nk
s 
 

th
at
 

ar
e 
 

el
ig
ib
le
  

fo
r 
 

re
di
sc
ou
nt
  

un
do
i 
 th
os
e 

se
ct
io
ns
  

ar
e 
 n
ot
  

co
ns
id
er
ed
  ex

te
ns
io
ns
 

of
  

cr
ed
it
. 
  
 

§ 
 

32
.6
(b
).
 

1 
z 
si 

c 

■r.  —              ~    i .-  z           E  s: ~  —              e    s 

7    ̂     ̂            -S    (^     n 

%<-       •«  =   c- 
^  ̂   Z       1/!  =  £ 

J  1  J 

N
O
 
 

I.
IM
IT
.S
  

(c
om
.)
 

B
a
n
k
e
r
s
'
 
 

ac
ce
pt
an
ce
s 
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—    ur  — 

Si? ■!      3     X 

bxceplion  
applies  

lo  
all  

three  
Reg.  

O
 

lending  
limits     

Although  
Reg   

O  
does 

not  
by  

its  
terms  

impose  
the  

'qualifying 

requirements'  
found  

in  
Pan  

32.  
it  

is 

hkely  
that  

they  
apply  

nonetheless  
'    

{§ 

215  
2(1).  

215  
4(c).  

215.4(d)(3)(B). 

2155(c)(3) 

No  
exception  

available. 

t 

> 

No  
limit,  

to  
the  

extent  
a  

loan  
or  

poiii.iii 

thereof  
is  

fully  
.secured  

by  
the  

cuiicni 

market  
value  

of  
bonds,  

notes,  
cenificatcs 

of  
indebtedness  

oc  
Treasury  

bills  
of  

the 

United  
Stales  

or  
by  

similar  
obligations 

fully  
guaranteed  

as  
to  

principal  
and  

interest 

by  
the  

United  
States,  

plus  
loans  

secured  
by 

loans  
that  

are  
fiilly  

guaranteed  
as  

to 

repayment  
of  

principal  
by  

a  
Federal  

agency 

and  
backed  

by  
the  

full  
faith  

and  
credit  

of 

the  
U
S
.
 
 

government.    
Security  

interest  
in 

collateral  
must  

be  
perfected  

under  
state 

law.    
:  
32  

3(c)(3). 

No  

limit  

for  

loans  

to.  
or  

guaranteed  

hy,  
a 

federal  

agency  

and  
loans  

(including 

pontons  

ihereoO  

secured  

by  
US   

agency 

guarantees  

or  
unconditional  

takeouts 

commitments     

To  
he  

eligible  

for  
this 

exception,  

a  
guarantee  

or  
commitment 

must  
(a)  

be  
payable  

in  
cash  

or  
its 

equivalent  

within  

60  
days  

after  
demand  

and 

(b)  
meet  

specific  

requirements  

regarding 
'unconditional'  

sutus.    

J  
32  

3(c)(4).    

This 

is  
Ihe  

same  
as  

former  

Pan  
32. 

No
  

li
mi
l 
 

fo
r 
 

qu
al
if
yi
ng
  

lo
an
s 
 

to
. 
 

or
 

gu
ar
an
te
ed
  

by
. 
 

ge
ne
ra
l 
 

ob
li
ga
ti
on
s 
 

of
  a 

st
at
e 
 

oc
  

po
li
ti
ca
l 
 

su
bd
iv
is
io
n.
  
  

Th
is
  is
  
th
e 

sa
me
  as
  

fo
rm
ec
  Pa
n 
 32
. 
 

ex
ce
pt
  th
at
  

re
vi
se
d 

la
ng
ua
ge
  ma
ke
s 
 cl

ea
r 
 th
at
  

pa
ni
al
ly
 

gu
ar
an
te
ed
  

lo
an
s 
 ar
e 
 

el
ig
ib
le
  

to
  

th
e 
 

ex
te
nt
 

of
  

Ui
e 
 

gu
ar
an
te
e.
  
  

{ 
 
32
  

3(
c)
(5
) 

C 

a: 

No  
limit,  

to  
the  

extent  
a  

loan  
or  

portion 

Ihereol  
is  

hilly  
secured  

by  
the  

current 

market  
value  

of  
bonds,  

notes, 
cerlilicalcs  

ol  
indebtedness  

oc  
Treasury 

bills  
ol  

the  
United  

States  
oi  

by  
similar 

obligaiiims  
fully  

guaranteed  
as  

to 

princip.ll  
anil  

interest  
by  

the  
United 

Slates     
§  

32  
6(d). 

No
  

li
mi
t 
 

fo
r 
 

lo
an
s 
 

to
. 
 oc
  

gu
ar
an
te
ed
  

by
, 

a 
 

fe
de
ra
l 
 

ag
en
cy
  

an
d 
 

lo
an
s 
 

(i
nc
lu
di
ng
 

po
ni
on
s 
 Ih

er
eo
O 
 se

cu
re
d 
 

by
  

U.
S.
 

ag
en
cy
  

gu
ar
an
te
es
  

or
  

un
co
nd
it
io
na
l 

uk
eo
ui
s 
 

co
mm
it
ni
en
ls
. 
  
 

To
  
he
  

el
ig
ib
le
 

fo
r 
 th

is
  

ex
ce
pt
io
n,
  

a 
 

gu
ar
an
te
e 
 

or
 

co
mm
ii
in
en
l 
 

mu
st
  (a
) 
 be

  
pa
ya
bl
e 
 

in
  

ca
sh
 

Ol
  

li
s 
 

eq
ui
va
le
nt
  

wi
ih
in
  

60
  

da
ys
  af

te
r 

de
ma
nd
  

an
d 
 

(b
) 
 me

et
  sp

ec
if
ic
 

re
qu
ii
em
en
is
  re
ga
rd
in
g 
 

'u
nc
on
di
ti
on
al
' 

st
at
us
  
  
 

1)
  32
  6(
e)
. 

No
  

li
mi
t 
 

fo
e 
 

qu
al
if
yi
ng
  

lo
an
s 
 

to
, 
 or
 

gu
ar
an
te
ed
  

by
. 
 

ge
ne
ra
l 
 

ob
li
ga
ti
on
s 
 

of
  a 

st
al
e 
 

or
  

po
li
ti
ca
l 
 

su
bd
iv
is
io
n 
  
  

$ 
 
32
  

IU
9.
 

u 
iir: 

z 

1 
c N

O
 
 

L
I
M
I
T
S
 
 

(c
on
t.
) 

l/oans  

secured  
by  

U.S. 

obligations 

N
O
 
 

L
I
M
I
T
S
 
 

(c
om
.)
 

Loans  
lo,  

or  
g
u
a
r
a
n
t
e
e
d
 
 

hy,  
a 

Kederal  
agency 

N
O
 
 

L
I
M
I
T
S
 
 

(c
om
.)
 

I/oans  
lo,  

or  
g
u
a
r
a
n
t
e
e
d
 
 

by, 

general  
obligations  

of  
a  

Stale 

or  
political  

subdivision 
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QUESTIONS  FOR  COMFTROLLER  OF  THE  CURRENCY  EUGENE  LUDWIG 
FROM  SENATOR  SARBANES 

May  2,  1995 

CRA 

Ql.      How  will  the  joint  final  rule  published  on  April  19,  1995  (12  CFR  25)  effect  the 
regulatory  burden  on  financial  institutions  in  general  and  small  financial  institutions  (less  than 
$250  million  in  assets)  in  particular? 

Al.      The  new  CRA  joint  final  regulation  was  published  at  60  Fed.  Reg.  22156  (May  4, 
1995).    The  new  regulation  will  reduce  regulatory  burden  on  insured  depository  instinitions 
in  general  and,  in  particular,  small  insured  depository  institutions. 

Prior  to  the  issuance  of  the  new  regulation,  all  banks  and  thrifts  (regardless  of  size) 
were  required  to: 

prepare  a  CRA  statement: 

review  the  CRA  statement  annually  and  note  that  review  in  Board  of 

Director's  minutes; 

justify  the  basis  for  their  community  delineation; 

explain  the  method  they  used  in  ascertaining  the  community  credit 
needs; 

maintain  documenution  supporting  marketing  efforts;  and 

maintain  documentation  demonstrating  directors'  participation  in 
formulating  CRA  policies  and  reviewing  bank  CRA  policies. 

Under  the  new  regulation,  no  bank  or  thrift  will  have  to  provide  or  maintain  any  of 
this  information. 

In  addition,  under  the  new  regulation,  small  banks  and  thrifts  will  have  a  streamlined 
examination  that  focuses  on  their  lending.    Small  banks  and  thrifts  evaluated  under  the 
streamlined  examination  have  no  data  collection  or  reponing  requirements.    The  new  CRA 
regulation  should,  therefore,  significantly  reduce  the  regulatory  burden  on  small  insured 
depository  institutions. 
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The  new  CRA  regulation  imposes  a  small  business  and  small  farm  loan  data  collection 
requirement  on  banks  and  thrifts  with  over  $250  million  in  assets  or  that  are  affiliates  of 
holding  companies  with  over  $1  billion  in  bank  and  thrift  assets.   These  institutions  comprise 
only  approximately  1/Sth  of  all  banks  and  thrifts. 

The  larger  banks  and  thrifts  covered  by  the  data  collection  requirement  will  be 
required  to  collect  information  about  their  small  business  and  small  farm  loans.    In  addition, 
these  institutions  will  report  aggregate  data  on  the  geographic  location  of  small  business  and 
small  farm  lending,  along  with  the  home  mortgage  data  that  they  already  collect.   This 
information  will  allow  regulators  to  focus  on  the  actual  performance  of  the  larger  institutions. 
Moreover,  without  the  information  collected  from  insured  depository  institutions,  the  OCC 
and  other  agencies  would  have  to  undertake  more  extensive  and  burdensome  on-site 
examinations  of  the  larger  institutions  because  of  their  high  volume  of  lending. 

Q2.      What  is  your  position  on  the  provision  in  S.  650  which  would  repeal  small  business 
loan  reporting  on  call  reports? 

A2.   The  OCC  believes  repealing  small  business  loan  reporting  on  call  reports  would  not  be 
in  the  best  interest  of  the  public.   While  the  new  CRA  regulation  requires  certain  reporting 
involving  small  business  lending  from  larger  institutions,  this  information  supplements,  not 
duplicates,  the  information  required  to  be  reported  in  the  Call  Repon. 

The  information  currently  required  in  banks'  Call  Reports  about  small  business 
lending  is  generally  not  available  from  other  sources  and  this  information  is  used  for 
important  purposes  other  than  CRA.    The  Department  of  Justice  uses  this  information  in 
evaluating  bank  mergers  and  the  effect  of  the  mergers  on  small  business  customers.    In 
addition,  the  Small  Business  Administration  uses  this  information  to  monitor  small  business 

lending.   This  information  is  extremely  helpful  to  small  businesses  that  are  seeking  financing 
for  their  enterprises.    The  information  reported  by  competitor  financial  institutions  may  also 
be  useful  to  financial  instimtions  in  their  business  plaiming. 

Foreign  Banks 

Q3.      Although  in  your  testimony  you  make  no  comments  on  Section  215  of  S.  650  which 
changes  the  current  law  regulating  foreign  banks,  you  do  provide  your  staffs  comments. 

Those  comments  support  Section  215's  amendment  that  deletes  the  Federal  Reserve's 
authority  to  coordinate  examinations  of  foreign  banks  and  simultaneous  examinations  of  their 
various  branches. 
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Govemor  Philips  opposes  that  amendment  in  her  testimony  pointing  out  that 

examinations  need  to  be  coordinated  "to  ensure  a  complete  and  comprehensive  picmre"  of  the 
foreign  banking  organization. 

In  1991  Mr.  Roben  Morgenthau,  the  District  Attorney  of  Manhattan,  urged  the 
adoption  of  the  current  provisions  giving  the  Fed  the  authority  to  call  foi  the  coordinated  and 
simultaneous  examination  of  foreign  banks.    He  believed  such  authority  was  needed  to  help 
stop  the  flow  of  illegal  drugs  into  this  country.   He  noted  in  his  1991  testimony  before  the 
Committee: 

BCCI  Luxembourg  operated  in  New  York  and  California.    BCCI  Cayman 
Islands  operated  in  Florida.    No  one  regulatory  authority  had  the  power  to 
examine  all  three  branches  at  once.    As  a  result  the  branches  were  free  to  play 
an  interstate  shell  game  with  their  assets  and  liabilities.    The  new  law  plugs 
that  loophole  by  giving  the  Federal  Reserve  Board  the  clear  mandate  to 
conduct  coordinated  examinations  of  foreign  bank  branches  and  to  request 
simultaneous  examinations. 

Do  you  see  any  reason  why  the  policy  judgement  Congress  made  on  this  point  in 
1991  should  be  reversed  by  adopting  the  Shelby/Mack  provision  which  again  makes  the  Fed 

defer  to  the  "maximum  extent  possible"  to  state  and  OCC  examinations  of  foreign  banks? 

A3 .   The  OCC  is  firmly  committed  to  effective  and  efficient  supervision  and  regulation  of 
foreign  banks  operating  in  the  United  States.   We  support  efforts  to  ensure  that  U.S.  bank 

regulatory  agencies  have  a  complete  and  comprehensive  picmre  of  a  foreign  bank's 
operations  in  the  United  States.   The  changes  proposed  in  Section  215  of  S.  650  to  the 
current  examination  requirements  that  would  require  the  Federal  Reserve  Board  to  rely  on 

the  reports  of  examination  prepared  by  a  foreign  bank's  primary  regulatory  authority  "to  the 
maximum  extent  possible"  would  accomplish  these  important  objectives  without  imposing 
undue  cost  and  burden  on  the  industry.    These  changes,  which  are  supported  by  the  OCC  and 
the  Administration,  preserve  the  authonty  of  the  Federal  Reserve  to  examine  foreign  bank 
offices,  when  necessary,  while  recognizing  that,  if  it  is  possible,  the  Federal  Reserve  should 
avoid  burdening  the  foreign  bank  with  duplicative  examinations. 

The  supervisory  framework  for  foreign  bank  offices  in  the  United  States  is  complex 
and  in  many  respects  overlapping.  Foreign  banks  are  licensed,  and  are  primarily  supervised, 
either  by  the  Comptroller  of  the  Currency  or  the  state  supervisors.  For  state- licensed  foreign 
bank  offices,  either  the  Federal  Reserve  or  the  FDIC  functions  as  the  Federal  regulator.  The 
Foreign  Bank  Supervision  Enhancement  Act  of  1991  (FBSEA)  also  created  certain  additional 
functions  for  the  Federal  Reserve  with  regard  to  all  foreign  bank  offices  in  the  United  States. 
Consequently,  the  implementation  of  the  FBSEA  has  contributed  and  added  to  the  duplication 
of  the  supervision  of  foreign  bank  offices;  it  has  particularly  resulted  in  Federal  branches  and 
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agencies  in  some  locations  being  subject  to  two  sets  of  Federal  examination  and  supervisory 
review,  and  in  some  cases  subject  to  differing  Federal  supervisory  requirements. 

The  cost  of  such  duplicative  supervision  to  the  Federal  branches  and  agencies  has 
been  significant,  particularly  in  light  of  the  limited  scope  of  operations  of  many  of  these 
offices.   The  OCC  believes  that  effective  supervision  and  policy  objectives  can  be  achieved 
with  less  burdensome  means.   As  we  seek  to  enhance  the  competitiveness  of  our  domestic 
fuiancial  institutions  by  removing  uimecessary  regulatory  burden,  we  should  as  a  matter  of 
equity  do  the  same  for  foreign  banks,  which  perform  an  important  and  valuable  function  in 
the  United  States  economy. 

The  OCC  believes  that  to  obtain  a  complete  picture  of  the  foreign  bank's  operations 
in  the  United  States,  it  is  not  necessary  that  several  bank  supervisory  agencies  carry  out 
duplicative  supervisory  and  examination  functions.   Moreover,  we  do  not  believe  that  such 
duplication  and  burden  was  intended  by  Congress  when  it  enacted  the  F6SEA  to  mandate 
comprehensive  foreign  bank  supervision.   In  recent  years,  the  Federal  and  state  foreign  bank 
supervisors  have  recogiiized  the  burden  of  duplicative  examinations  and  have  made 
significant  progress  in  working  toward  a  more  streamlined  system  that  relies  on  cooperation 
and  coordination  among  the  supervisory  agencies.   Without  expensive  duplication,  such  a 

cooperative  system  ensures  that  bank-wide  issues  are  appropriately  targeted  for  review  in  the 
examinations  of  individual  offices,  and  that  any  necessary  supervisory  measures  are  taken  in 

a  timely  manner.    Section  215's  proposed  changes  to  the  law  with  respect  to  foreign  bank 
examinations  will  not  impede  the  ongoing  cooperative  efforts  between  bank  regulators  and 

will  promote  efficient  cost-effective  examination  procedives  in  a  maimer  that  is  consistent 
with  effective  supervision  of  foreign  bank  offices  in  the  United  States. 

Q4.      During  a  1991  hearing  on  S.  1019,  a  bill  which  became  the  Foreign  Bank  Supervision 
Enhancement  Act  of  1991,  we  heard  from  both  Paul  Maloney  of  the  Department  of  Justice 
and  Robert  Morgenthau,  the  District  Attorney  in  Manhattan     Both  testified  in  favor  of  the 

bill's  provisions  that  gave  the  Fed  the  premier  role  in  regulating  foreign  banks  in  this 
country.    Mr.  Morgenthau  noted: 

The  Federal  Reserve  Board  is  ideally  positioned  to  detect  money  laundering 
schemes,  since  it  routinely  monitors  the  flow  of  American  dollars. 

Comments  by  your  staff  suggest  the  OCC  wants  to  keep  the  Fed  as  the  final  authority 
over  applications  for  state  licensed  foreign  bank  branches,  but  remove  it  from  deciding  on 
federally  licensed  branches.    Would  having  different  decisionmakers  with  final  authority  over 

foreign  bank  applications  have  the  potential  for  creating  a  "competition  in  laxity"? 

Would  the  states  be  concerned  about  having  the  Fed  be  able  to  veto  their  decisions  on 
foreign  bank  applications  if  the  Fed  were  denied  that  authority  over  federally  licensed 
branches  and  agencies? 
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A4.      The  OCC  strongly  supports  effective  and  comprehensive  supervision  and  regulation  of 
foreign  bank  operations  in  the  United  States.    In  its  review  of  applications  from  foreign 
banks  to  operate  Federal  branches  or  agencies  in  the  United  States,  the  OCC  is  committed  to 
a  careful  and  thorough  review.    However,  at  the  same  time,  we  believe  that  the  review  of 
such  applications  should  be  as  efficient  as  possible,  reasonably  timely,  and  without  undue 
regulatory  burden  -  the  same  standard  we  would  apply  to  domestic  bank  chaner 
applications.   Attached  is  a  copy  of  our  suggested  changes  to  Section  215  of  S.  650  to 

implement  the  OCC's  and  the  Administration's  proposal  to  reduce  the  regulatory  burden  on 
foreign  banks'  U.S.  operations  in  a  maimer  that  maintains  the  effective  and  comprehensive 
supervision  and  regulation  of  these  operations. 

The  FBSEA  was  largely  prompted  by  a  concern  to  prevent  problems  that  the  Federal 
Reserve  had  encountered  in  coordinating  multi-state  investigations  in  matters  involving  the 
activities  of  the  state-licensed  and  regulated  offices  of  the  Bank  of  Credit  and  Commerce 
International,  the  Banca  Nazionale  del  Lavore,  and  some  others.    At  no  point  during  the 
Congressional  deliberations  of  the  FBSEA  was  there  any  suggestion  by  the  Federal  Reserve, 
or  anyone  else,  that  the  approval  of  Federal  branches  and  agencies  or  their  supervision  by 
another  federal  agency  ~  the  OCC  -  was  deficient  in  the  standards  it  applied  or  in 

cooperating  with  the  Federal  Reserve.    Thus,  the  FBSEA's  across-the-board  requirement  for 
the  Federal  Reserve  approval  of  all  foreign  bank  offices  unnecessarily  created,  in  effect,  a 
second,  overlapping  layer  of  Federal  review  for  Federal  branches  and  agencies. 

The  removal  of  the  Federal  Reserve's  duplicative  review  and  approval  of  the 
establishment  of  Federal  branches  and  agencies  would  simply  remove  a  current  inflexible 

step  in  the  approval  process,  but  would  not  affect  the  OCC's  consultation  with  the  Federal 
Reserve  or  the  ability  of  the  Federal  Reserve  to  inject  its  views  and  raise  appropriate 
concerns.    As  part  of  its  approval  process,  the  OCC  has  coordinated,  and  will  continue  to 
coordinate  with  all  the  necessary  and  appropriate  Federal  agencies  that  may  have  information 
on  the  financial  or  managerial  strength  of  the  applicant,  the  history  of  its  compliance  with 
law,  or  its  home  country  supervision.   Thus,  the  Federal  Reserve  would  continue  to  have 
ample  opportunity  to  bring  up  any  concerns  and  information  that  it  may  have  due  to  its 
functions  in  monitoring  movements  of  currency,  or  otherwise  regarding  the  applicant  or  its 
operations. 

A  dual  banking  system  has  been  a  key  element  of  the  U.S.  framework  of  bank 
regulation.    In  1978,  the  International  Banking  Act  of  1978  accorded  foreign  banks  national 

treatment  in  that  respect,  providing  them  with  an  option  to  establish  Federally-licensed 
offices  in  the  United  States.  The  dual  banking  system  does  not  mean,  however,  that  all  the 
supervisory  requirements  or  processes  in  the  Federal  and  state  regimes  would  be  identical,  or 
that  any  differences  in  the  two  systems  should  be  characterized  as  competition  in  laxity.    In 
the  FBSEA,  Congress  sought  to  provide  for  the  Federal  Government  review  of  approvals  for 

state-licensed  instimtions  by  foreign  banks.    It  does  not  follow,  however,  that  foreign  banks 
that  already  are  subject  to  Federal  review  of  their  applications  and  to  Federal  supervision 
should  have  two  separate  reviews  and  approvals  of  federal  banking  agencies.    There  simply 
is  no  reason  tor  duplicating  the  statutory  framework  in  this  manner,  nor  does  such 

duplication  ser%'e  the  public  interest. 
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Amendment  to  the  International  Banking  Act 

On  page  78,  line  15,  replace  Section  215  with  the  following  new  section  - 

SEC.  215.    FOREIGN  BANKS. 

(a)  EUMINATION  OF  DUPUCATE  EXAMINATIONS  OF  FOREIGN 

BANKS. -Sections  7(c)(1)  of  the  International  Banking  Act  of  1978  (12  U.S.C. 
3105(c)(1))  is  amended  by  striking  subparagraphs  (B)  and  (C))  and  inserting  the 
following: 

"(B)      RELIANCE  ON  PRIMARY  SUPERVISOR. -In  order  to  avoid 
unnecessary  duplication  and  cost,  the  Board  shall,  to  the  maximum  extent 
practicable,  rely  upon  the  reports  of  examinations  made  by  the  Comptroller  of 
the  Currency,  the  Federal  Deposit  Insurance  Corporation,  or  the  appropnate 
State  bank  supervisory  in  achieving  the  purposes  of  this  subsection. 

"(C)     ON-SITE  EXAMINATION.-Each  branch  or  agency  of  a 
foreign  bank  shall  be  subject  to  on-site  examination  on  the  same  schedule  that 
a  comparable  national  or  State  nonmember  bank  would  be  examined  by  the 

Comptroller  of  the  Currency  or  the  Federal  Deposit  Insurance  Corporation. " 
(b)  STREAMLINING  REVIEW  OF  FOREIGN  BANK  APPUCATIONS 

BY  THE  BOARD. -Section  7(d)  of  the  International  Banking  Act  of  1978  (12  U.S.C. 
3105(d))  is  amended  — 

(1)       by  striking  paragraphs  (1)  and  (2)  and  inserting  the  following 
new  paragraphs: 

"(1)      PRIOR  REVIEW  REQUIRED- 
"(A)     IN  GENERAL.— After  the  appropriate  State  bank  supervisor  or 

the  Comptroller  of  the  Currency  has  approved  an  application  of  a  foreign  bank 
to  establish  a  branch  or  an  ageiKy,  or  acquire  ownership  or  control  of  a 
commercial  lending  company,  the  application  shall  be  reviewed  by  the  Board 
for  a  period  of  not  more  than  60  days. 

"(B)      REFERRAL  TO  THE  BOARD. -Upon  receiving  an  application 
of  a  foreign  bank  to  establish  a  State  braiKh  or  State  agency  or  commercial 
lending  company,  the  appropriate  State  bank  supervisor  shall  forward  a  copy 
of  the  application  to  the  Board  for  review. 

"(C)     REQUIRED  STANDARDS  FOR  APPROVAL. -Except  as 
provided  by  subparagraphs  (D)  and  (E),  the  Board  may  not  approve  or 
recommend  approval  of  an  application  of  a  foreign  bank  unless  it  determines 

that- 
"(i)      the  foreign  bank  engages  direcdy  in  the  business  of 

banking  outside  the  United  States  and  is  subject  to  comprehensive 
supervision  or  regulation  on  a  consolidated  basis  by  the  appropriate 
authorities  in  its  home  country;  and 

"(ii)      the  foreign  bank  has  furnished  to  the  Board  the 
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information  it  needs  to  adequately  assess  the  application. 

"(D)     UMITED  EXCEPTION  FOR  FOREIGN  BANKS  NOT 
SUBJECT  TO  COMPREHENSIVE  SUPERVISION. -The  Board,  in  its 
discretion,  may  approve  or  reconunend  approval  of  an  application  of  a  foreign 
bank  that  the  Board  determines  is  not  subject  to  comprehensive  supervision  or 

regulation  on  a  consolidated  basis  if— 
"(i)      the  foreign  bank  engages  directly  in  the  business  of 

banking  outside  the  United  States  and  has.  as  of  the  date  of  the 
application,  established  and  operated  a  branch,  agency,  or  commercial 
lending  company  in  the  United  States  that  is  not  the  subject  of  an 
ongoing  enforcement  action  by  any  State  or  Federal  bank  regulatory 
agency; 

"(ii)     the  Board  determines  that  the  foreign  bank  will  make 
adequate  financial  resources  available  to  support  the  proposed  operation 
of  the  applicant;  and 

"(iii)     the  Board  determines  that  the  foreign  bank  is  subject  to 
substantial  supervision  or  regulation  on  a  consolidated  basis  by  the 
appropriate  authorities  in  its  home  country,  and  continues  to  make 
demonstrable  progress  toward  establishing  arrangements  for 
comprehensive  supervision  or  regulation  of  its  banks  on  a  consolidated 
basis. 

"(E)      EXEMPTION. -The  Board,  in  its  discretion,  may  approve  or 
recommend  approval  of  an  application  without  applying  the  criteria  in 
subparagraph  (C)(i)  which  requires  the  Board  to  determine  that  the  foreign 
bank  application  is  subject  to  comprehensive  supervision  or  regulation  on  a 
consolidated  basis  if— 

"(i)       the  Board  has  previously  approved  or  recommended 
approval  of  an  application  of  a  foreign  bank  that  is  from  the  same 
country  and  is  of  the  same  class  of  banking  entities  as  the  current 

applicant;  and 

"(ii)      at  the  time  it  approved  or  recommended  approval  of  the 
previous  application,  the  Board  made  the  determination  required  in 
subparagraph  (C)(i). 

"(2)      AUTHORITY  OF  THE  BOARD- 
"(A)     DECISION  ON  APPLICATION. -Based  on  its  review  of  an 

application  submitted  to  it  pursuant  to  paragraph  (1)(A).  the  Board  may- 

"(i)       with  respect  to  an  application  submitted  to  it  for  review 
by  the  appropriate  State  bank  supervisor,  confirm  the  approval  of  or 
deny  the  application;  or 

"(ii)      with  respect  to  an  application  submitted  to  it  for  review 
by  the  Comptroller  of  the  Currency,  recommend  to  the  Comptroller 
that  the  approval  be  confirmed  or  denied. 

"(B)      EXTENSION  OF  REVIEW  PERIOD. -The  Board  is  authorized 
to  extend  the  review  period  provided  in  paragraph  (1)(A)  for  an  additional  60 
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days  after  providing  notice  of  and  the  reasons  for  the  extension  to  the  applicant 
and  any  appropriate  State  bank  supervisor  or  the  Comptroller  of  the  Currency. 

"(C)     REASONS  FOR  DISAPPROVAL. -If  the  Board  denies  an 
application  or  recommends  that  an  application  be  denied,  the  Board  shall 
provide  an  explanation  of  its  reasons  to  the  appropriate  State  bank  supervisor 

or  the  Comptroller  of  the  Currency,  as  appropriate.". 
(c)  REGULATORY  SIMPUFICATION. --Section  4  of  the  International 

Banking  Act  of  1978  (12  U.S.C.  3102)  is  amended- 
(1)  in  subsection  (a)~ 

(A)  by  amending  paragraph  (2)  to  read  as  follows: 

"(2)      REVIEW  BY  THE  BOARD. -Upon  receipt  of  an 
application  for  approval  under  this  subsection,  the  Comptroller  shall 
forward  the  application  to  the  Board  for  its  review  in  accordance  with 

section  7(d).";  and 
(B)  by  adding  at  the  end  the  following  new  paragraph: 

"(3)      BOARD  RECOMMENDATIONS  REQUIRED  TO  BE 
CONSIDERED. -In  considering  an  application  for  approval  under  this 
subsection,  the  Comptroller  of  the  Currency  shall  consider  any 

reconunendation  made  by  the  Board  under  section  7(d).";  and 
(2)  in  subsection  (c)— 

(A)  by  inserting  "(1)  IN  GENERAL"  before  "In  acting  on  any 
application"  and  indenting  appropriately;  and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  ADDITIONAL  CRITERIA. -In  acting  on  any 
application  to  establish  a  Federal  branch  or  agency,  the 
Comptroller  also  shall  apply  the  standards  that  the  Board  applies 

under  section  7(d)."; 
(3)  in  subsection  (d),  by  amending  it  to  read  as  follows: 

"(d)      FEDERAL  AGENCIES.- 
"(1)  IN  GENERAL. -Notwithstanding  any  other 

provisions  of  this  section,  a  foreign  bank  shall  not  receive 
deposits  from  citizens  or  residents  of  the  United  States  or 
exercise  fiduciary  powers  at  any  Federal  agency. 

"(2)      EXCEPTION. -A  foreign  bank  may  maintain  at  a 
Federal  agency  for  the  account  of  others  credit  balances 
incidental  to,  or  arising  out  of,  the  exercise  of  its  lawful 

powers.". 
(d)  CONFORMING  AMENDMENT. -Section  7(d)(5)  of  the  International 

Banking  Act  of  1978  (12  U.S.C.  3105(d))  is  amended  to  read  as  follows: 

"(5)  ESTABLISHMENT  OR  RECOMMENDATION  OF 
CONDITIONS. -Consistent  with  the  standards  in  this  section  for  its 

approval  or  recommendations,  the  Board  may— 
"(A)    with  respect  to  an  application  submitted  to  it  for 

review  by  the  appropriate  State  bank  supervisor   impose  any 

conditions  on  its  approval  that  it  deems  necessary;  or 

"(B)  with  respect  to  an  application  submitted  to  it  for 
review  by  the  Comptroller  of  the  Currency,  recommend  to  the 
Comptroller  that  any  condition  deemed  necessary  by  the  Board 

be  imposed  as  a  condition  of  the  Comptroller's  approval.". 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  SHELBY  FROM 
RICKi  T1GERT  HELPER 

Q.l.   [With  respect  to  extending  the  exam  cycle  to  24  months  . 
.  .]   We  don't  want  any  losses  to  the  FDIC,  if  we  can 
help  it.  ...  Where  can  we  get  some  information,  I  mean, 
all  of  us  together,  working  with  you,  can  we  get  some 
other  information?   You  said  you'd  Weint  some  more  infor- 

mation, the  Comptroller  or  the  FDIC?  . . .  Could  you  look 
into  that?   [Tcpt.  pp.  €9-70] 

A.l.   Existing  law  extends  the  examination  cycle  from  not  less 
than  one  on-site,  full  scope  examination  every  12  months  by 
the  appropriate  federal  banking  agency  to  not  less  than  one 
on-site,  full-scope  examination  every  18  months  for  certain 
institutions.   Those  institutions  must  be  well  capitalized, 
well -managed  institutions  under  $250  million  in  assets  that 
are  rated  CAMEL  1.   In  addition,  the  institutions  must  not  be 
subject  to  any  federal  banking  agency  enforcement  order  or 
proceeding  and  there  may  not  have  been  a  change  of  control 
during  the  12  month  period  in  which  a  full -scope  examination 
would  have  been  required.   Current  law  also  extends  the  exami- 

nation cycle  to  not  less  than  18  months  for  well-managed,  well- 
capitalized  institutions  rated  CAMEL  2  with  total  assets  of 
$100  million  or  less,  subject  to  the  same  conditions  described 
above . 

It  should  be  noted  that  although  the  Federal  Deposit  Insurance 
Corporation  has  extended  examination  cycles  as  permitted  by  law 
in  some  cases,  it  has  not  extended  examination  cycles  to  the 
maximum  extent  permissible  under  the  law  for  all  eligible 
institutions.   In  addition,  the  FDIC  alternates  its  examina- 

tions with  state  banking  departments  in  a  number  of  states. 
Consequently,  the  FDIC  anticipates  examining  just  under  one- 
half  of  the  5,579  institutions  rated  CAMEL  1  or  2  with  assets 
under  $250  million  during  1996  for  which  we  estimate  that  the 
FDIC  will  have  primary  federal  supervisory  responsibility. 

However,  if  we  were  to  use  an  18  month  examination  cycle  for 
all  institutions  rated  CAMEL  1  and  2  with  assets  under  $250 
million  for  which  the  FDIC  is  the  primary  federal  banking 
agency,  we  would  be  responsible  for  examining  3,719  institu- 

tions during  1996.   Adjusting  for  alternating  state  examina- 
tions for  one-third  of  the  banks,  the  FDIC  would  examine  2,479 

institutions,  or  two-thirds  of  the  3,719  institutions  we  are 
responsible  for  examining  in  1996.   If  the  examination  cycle 
were  extended  out  to  24  months  for  these  institutions,  we  would 
examine  1,860  institutions  during  1996  {half  of  the  5,579  less 
one-third  to  be  done  by  the  states) .   This  results  in  a  reduc- 

tion of  619  examinations  for  the  year.   Applying  an  average 
estimated  time  length  of  389  hours  at  an  average  examination 
cost  of  $48.69  per  hour,  the  resulting  savings  during  1996 
would  be  $11,724,000  or  25  percent  of  what  the  cost  of 
examinations  would  be  under  strict  adherence  to  the  18  month 
examination  cycle.   Please  note,  however,  that  the  estimated 
cost  savings  are  theoretical  at  best,  as  the  FDIC  has  not  and 
might  not  extend  examination  intervals  to  the  maximum  24  months 
in  all  cases. 
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Further,  it  is  difficult  to  project  losses  to  the  deposit 
insurance  funds  which  could  arise  from  an  extension  of  the 
examination  cycle  from  18  to  24  months.   A  1990  FDIC  staff 

study  of  bank  failures  in  Texas  during  the  1980 's  shows  a 
correlation  between  extending  the  examination  cycle  and  subse- 

quent increases  in  bank  failures.   While  we  cannot  conclude  how 
many  of  these  failures  could  have  been  prevented  or  mitigated 
by  earlier  on-site  supervision,  we  do  know  that  the  condition 
of  an  institution  can  change  rapidly. 

As  a  frame  of  reference,  historical  data  indicate  that  the 

FDIC's  loss  experience  for  failures  of  institutions  with  total 
assets  under  $250  million  has  been  approximately  23  percent  of 
their  total  assets.   Hence,  using  the  estimated  $11,724,000 
cost  savings  calculated  above,  it  could  be  said  that  the 
failure  of  one  or  more  institutions  with  total  assets  of 
$50,974,000  would  result  in  costs  that  exceed  any  savings 
realized  by  extending  the  examination  cycle  from  18  to  24 
months.   In  addition  to  any  cost  of  the  failure,  there  are 
more  intangible  costs  to  the  community  such  as  loss  of  jobs, 
reduction  of  access  to  credit,  and  general  economic  disruption. 

Q.2.   [With  respect  to  the  2,800  applications  received  by  the 
FDIC  in  19  94]   How  many  people  did  you  have  to  hire  to 
pass  on  2,800  of  these,  and  who  paid  for  that?  ...  How 
many  employees?   Do  we  have  any  idea,  on  the  applica- 

tions? ...  I'd  like  to  have  that  for  the  record. 
[Tcpt.  pp.  80-81] 

A. 2.   The  Division  of  Supervision  of  the  Federal  Deposit 
Insurance  Corporation  estimates  that  approximately  200  of  its 
professional  staff  are  involved,  to  varying  degrees,  in  appli- 

cation matters.   The  total  hours  expended  in  application  review 
during  1994  would  equate  to  38  and  1/2  full-time  professional 
employees.   The  cost  of  processing  applications  is  an  adminis- 

trative cost  of  the  insurance  funds. 

Q.3.   What's  the  average  ratio  of  CRA  examiners  to  safety  and 
so\indness  excuniners?   [Tcpt.  p.  84] 

A. 3.   The  FDIC  does  not  have  a  specific  group  of  examiners  who 
perform  only  CRA  examinations.   We  have  compliance  examiners 
who  examine  institutions  for  compliance  with  consumer  protec- 

tion and  fair  lending  laws,  as  well  as  for  compliance  with  CRA. 
Currently,  the  FDIC  has  one  compliance  examiner  for  every  seven 
safety  and  soundness  examiners. 

Q.4.   How  many  people  would  be  employed  at  FDIC  dealing  with 
CRA  nationwide?   Can  you  furnish  that  for  the  record? 
And  the  total  cost  in  salaries.   [Tcpt.  p.  85] 
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A. 4.   As  indicated  above,  the  FDIC  does  not  have  a  specific 
group  of  examiners  who  perform  only  CRA  examinations.   We  have 
compliance  examiners,  who  examine  institutions  for  compliance 
with  consumer  protection  and  fair  lending  laws,  as  well  as  for 
compliance  with  the  CRA.   In  1994,  we  conducted  approximately 
3,450  CRA  examinations,  which  require  an  average  of  50  hours 
to  complete.   Since  we  do  not  have  examiners  who  perform  only 
CRA  examinations,  we  estimate  that  completing  the  3,450  exam- 

inations last  year  would  have  required  between  100  and  110 
examiners  on  a  full-time  basis.   Using  an  average  salary  range, 
we  estimate  that  the  total  salary  expense  in  1994  associated 
with  CRA  examinations  was  roughly  between  $4  million  and  $4.5 
million. 

Q.5.   What's  the  average  length  of  time  of  a  CRA  exaunination? 
[Tcpt.  p.  85] 

A. 5.   Our  records  show  that,  on  average,  it  takes  50  hours  to 
complete  a  CRA  examination. 

Q.6.   [With  respect  to  CRA  protests]   Aside  from  the  protests 
that  you  noted  that  were  actually  filed  with  the  FDIC, 
are  you  aware  of  what  we  call  informal  protests,  where  an 
institution  will  be,  quote,  encouraged  to  enter  into  a 
lending  agreement  in  order  to  avoid  the  filing  of  a  pro- 

test? . . .  Would  you  check  that  out  and  furnish  that  for 
the  record?   [Tcpt.  pp.  125-126] 

A. 6.   The  FDIC  is  aware  that  institutions  develop  and  implement 

community  service  plans  or  other  lending  agreements  with  commu- 
nity groups  for  a  variety  of  reasons.   As  suggested,  some  banks 

may  enter  into  such  agreements  in  an  effort  to  address  concerns 
about  their  lending  and  services  that  have  been  raised  by 
community  groups.   Other  institutions,  however,  may  implement 
these  plans  on  their  own  initiative  to  achieve  internal  goals 
and  objectives.   The  FDIC  does  not  maintain  information  about 
such  agreements,  however,  as  the  FDIC  is  not  a  party  to  them. 
In  the  course  of  a  CRA  examination,  the  FDIC  does  not  examine 

for,  or  in  any  way  take  into  account,  a  bank's  compliance  with 
such  agreements  when  determining  a  CRA  rating. 

### 
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QUESTIONS  FOR  FDIC  CHAIR  RICKI  HELFER 
FROM  SENATOR  SARBANES 

May  2,  1995 

Ql.   Before  testimony  is  provided  by  you  or  others  on  behalf  of  the  FDIC, 
what  procedures  are  followed  to  assure  the  testimony  reflects  the  views,  of 
the  FDIC  Board?   Is  consultation  with  all  members  of  the  Board  standard 

practice  prior  to  testifying  before  a  Committee  of  the  Congress? 

^      FEDERAL  DEPOSIT  INSURANCE  CORPORATION.  Washington.  DC  20429 

OFFICE  OF  THE  CHAIRMAN 

June  16,  1995 

Honorable  Alfonse  M.  D'Amato 
Chairman 
Committee  on  Banking,  Housing 

and  Urban  Affairs 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

I  am  pleased  to  provide  a  response  to  the  question 
submitted  by  Senator  Sarbanes  pursuant  to  my  testimony 
before  the  Subcommittee  on  Financial  Institutions  and 
Regulatory  Relief. 

The  long-standing  practice  of  the  Federal  Deposit 
Insurance  Corporation  is  to  provide  draft  copies  of  the 

Corporation's  testimony  on  issues  of  interest  to  particular 
Directors  in  advance  of  scheduled  Congressional  hearings 
absent  significant  time  constraints. 

This  long-time  practice  assures  the  continuance  of 
the  FDIC's  independent  authority  to  protect  and  preserve 
the  insurance  funds  while  at  the  same  time  keeping  the 

Directors,  including  the  Administration's  designees,  informed 
of  the  FDIC's  position  on  substantial  policy  questions. 

I  appreciate  your  interest  in  this  matter.   If  you  or 
your  staff  have  further  questions,  please  let  me  know. 

Sincerely, 

C-^1/^. 

Ricki  Heifer 
Chairman 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  MACK  FROM 

RICHARD  S.  CARNELL 

Q.  1:  Since  the  passage  of  the  Foreign  Bank  Supervision  Enhancement  Act  of  1991,  have 
there  been  any  concerns  raised  by  other  countries  about  the  lack  of  openness  of  our 
market  for  foreign  financial  institutions? 

A.l: 

Since  enactment  of  the  Foreign  Bank  Supervision  Enhancement  Act  of  1991,  several 
developing  countries  have  expressed  concern  about  the  length  of  time  required  to  review 
applications  from  their  banks  to  establish  a  U.S.  branch  or  agency. 

The  delay  in  processing  applications  is  a  prudential  regulatory  issue,  not  a  market 
access  issue.    We  have  encouraged  foreign  governments  and  foreign  banks  to  consult  closely 
with  the  Federal  Peserve  Board  prior  to  submitting  an  application  and  during  the  review  in 
order  to  facilitate  the  process. 

The  concerns  about  the  delays  in  reviewing  foreign  bank  applications  have  been  raised 
bilaterally  and  in  the  context  of  multilateral  financial  services  negotiations  in  the  World 
Trade  Organization. 

We  are  aware  that  a  major  reason  for  the  delays  has  been  the  mandatory  requirement 
that  the  prospective  U.S.  office  of  a  foreign  bank  be  subject  to  comprehensive  consolidated 

supervision  ("CCS")  by  home  country  authorities.    We  support  the  effort  by  the  Congress  to 
ensure  that  foreign  bank  operations  in  the  U.S.  are  subject  to  supervision  comparable  to  that 
for  U.S.  banks. 

However,  we  believe  that,  consistent  with  the  safe  and  sound  operation  of  the  U.S. 
financial  system,  there  may  be  some  room  for  flexibility  in  applying  this  standard  to 
individual  foreign  banks  on  a  case  by  case  basis.    We  have  joined  the  OCC  in  endorsing  a 
proposal  to  permit  selected  exemptions  or  exceptions  to  the  CCS  standard  under  specific 
conditions  (attached). 

Q.2:  Does  the  slow  pace  of  the  approval  process  for  foreign  banks  raise  concerns  under 
any  international  treaties  or  agreements? 

A.2: 

The  prudential  regulatory  requirements  and  procedures  provided  in  the  Foreign  Bank 
Supervision  Enhancement  Act  do  not  violate  U.S.  international  obligations.    Prudential 

regulations  are  subject  to  a  broad  exception  in  the  General  Agreement  on  Trade  in  Ser\'ices 
(GATS). 
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1  SEC.  2 IS.  70REZGN  BANKS. 

2  (a)  ELIMINATION  OF  DUPLICATE  EXAMINATIONS  OF  FOREIGN  BANKS. — 

3  Section  7(c) (1)  of  the  International  Banking  Act  of  1978  (12  U.S.C. 

4  310S(c)(l])  is  amended  by  striking  siibparagraphs  (B)  and  (C)  and 

5  inserting  the  following: 

6  "(B)   RELIANCE  ON  PRIMARY  SUPERVISOR. — In  order  to  avoid 

7  unnecessary  duplication  and  cost,  the  Board  shall,  to  the 

8  maxinun   extent   practicable,   rely   upon   the   reports   of 

9  examinations  made  by  the  Comptroller  of  the  Currency,  the 

10  Federal  Deposit  Insurance  Corporation,  or  the  appropriate 

11  State  bank  supervisor  in  achieving  the  purposes  of  this 

12  subsection. 

13  "(C)   ON-SITE  EXAMINATION. — Each  branch  or  agency  of  a 

14  foreign  bank  shall  be  subject  to  on-site  examination  on  the 

15  same  schedule  that  a  comparable  national  or  State  nonmember 

16  bank  would  be  examined  by  the  Comptroller  of  the  Currency  or 

17  the  Federal  Deposit  Insurance  Corporation." 

18  (b)   STREAMLINING  REVIEW  OF  FOREIGN  BANK  APPLICATIONS  BY  THE 

19  BOARD. -Section  7(d)  of  the  International  Banking  Act  of  1978  (12 

20  U.S.C.  3105(d))  is  amended — 

21  (1)  by  striking  paragraphs  (1)  and  (2)  and  inserting  the 

22  following  new  paragraphs: 

23  "(1)  PRIOR  REVIEW  REQUIRED. — 

24  "(A)  IN  GENERAL. —  After  the  appropriate  State  bank 

25  supervisor  or  the  Comptroller  of  the  Currency  has 

26  approved  an  application  of  a  foreign  bank  to  establish  a 

27  branch  or  an  agency,  or  acquire  ownership  or  control  of 
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a  commercial  lending,  the  application  shall  be  reviewed 

by  the  Board  for  a  period  of  not  more  than  60  days. 

"(B)  REFERRAL  TO  THE  BOARD. —  Upon  receiving  an 

application  of  a  foreign  banX  to  establish  a  State  branch 

or  State  agency  or  commercial  lending  company,  the 

appropriate  State  banJc  supervisor  shall  forward  a  copy  of 

the  application  to  the  Board  for  review. 

"(C)  REQUIRED  STANDARDS  FOR  APPROVAL. —  Except  as 

provided  by  subparagraphs  (D)  and  (E)  ,  the  Board  may  not 

approve  or  recommend  approval  of  an  application  of  a 

foreign  bank  under  this  paragraph  unless  it  determines 

that  ~ 

"(i)  the  foreign  bank  engages  directly  in  the 

business  of  banking  outside  the  United  States  and 

is  subject  to  comprehensive  supervision  or 

regulation  on  a  consolidated  basis  by  the 

appropriate  authorities  in  its  home  country;  and 

"(ii)  the  foreign  bank  has  furnished  to  the 

Board  the  information  it  needs  to  adequately  assess 

the  application. 

"(D)  LIMITED  EXCEPTION  FOR  FOREIGN  BANKS  NOT  SUBJECT 

TO  COMPREHENSIVE  SUPERVISION. — 

"(i)  The  Board,  in  its  discretion,  may  approve 

or  recommend  approval  of  an  application  of  a 

foreign  bank  that  the  Board  determines  is  not 

subject  to  comprehensive  supervision  or  regulation 

on  a  consolidated  basis  if  — 
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1  "(I)  the  foreign  bank  engages  directly  in 

2  the  business  of  banking  outside  the  United 

3  States  and  any  branch,  agency,  or  commercial 

4  lending   company   of   the   foreign   bank 

5  established  and  operated  in  the  United  States 

6  as  of  the  date  of  application  is  not  the 

7  subject  of  an  ongoing  enforcement  action  by 

8  any  State  or  Federal  bank  regulatory  agency; 

9  ■  "(II)   the  Board  determines  that  the 

10  foreign  bank  will  make  adequate  financial 

11  resources  available  to  support  the  proposed 

12  operation  of  the  applicant;  and 

13  "(III)   the  Board  determines  that  the 

14  foreign   bank   is   subject   to   substantial 

15  supervision  or  regulation  on  a  consolidated 

16  basis  by  the  appropriate  authorities  in  its 

17  home   country,    and   continues   to   make 

18  demonstrable   progress   toward   establishing 

19  arrangements  for  comprehensive  supervision  or 

20  regulation  of  its  banks  on  a  consolidated 

21  basis. 

22  "(ii)  In  deciding  whether  to  approve  or  recommend 

23  approval  of  a  foreign  bank  application  under  subparagraph 

24  (i)  ,  the  Board  shall  also  consider  whether  the  foreign 

25  bank  has  adopted  and  implements  procedures  to  combat 

26  money  laundering.  In  this  context,  the  Board,  relying  on 

27  the  conclusions  of  the  Secretary  of  the  Treasury  and  the 
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1  Attorney  General,  may  take  into  account  whether  the  home 

2  country  of  the  foreign  bank  is  developing  a  legal  regime 

3  to  address  money  laundering,  or  is  particpating  in 

4  multilateral  efforts  to  combat  money  laundering. 

5  "(E)  EXEMPTION. —  The  Board,  in  its  discretion,  may 

6  approve  or  recommend  approval  of  an  application  without 

7  applying  the  criteria  in  subparagraph  (C) (i)  which 

3  requires  the  Board  to  determine  that  the  foreign  bank 

9  applicant  is  subject  to  comprehensive  supervision  or 

10  regulation  on  a  consolidated  basis  if — 

11  "(i)   the  Board  has  previously  approved  or 

12  recommended  approval  of  an  application  of  a  foreign 

13  bank  that  is  from  the  same  country  and  is  of  the 

14  same  class  of  banking  entities  as  the  current 

15  applicant;  and 

16  "(ii)  at  the  time  it  approved  or  recommended 

17  approval  of  the  previous  application,  the  Board 

13  made  the  determination  required  in  subparagraph 

19  (C)(i). 

20  "(2)   AUTHORITY  OF  THE  BOARD. — 

21  "(A)  DECISION  ON  APPLICATION. — Based  on  its 

22  review  of  an  application  submitted  to  it  pursuant 

23  to  paragraph  (1) (A) ,  the  Board  may — 

24  (i)   with   respect   to   an   application 

25  submitted  to  it  for  review  by  the  appropriate 

26  State  bank  supervisor,  confirm  the  approval  of 

27  or  deny  the  application;  or 
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1  (ii)   with  respect  to  an  application 

2  submitted  to  it  for  review  by  the  Comptroller 

3  of  the  Currency,  recommend  to  the  Comptroller 

4  that  the  approval  be  confirmed  or  denied. 

5  "(B)  EXTENSION  OF  REVIEW  PERIOD. —  The  Board 

6  is  authorized  to  extend  for  an  additional  60  days 

7  the  period  for  review  provided  in  paragraph  (1) (A) 

8  after  providing  notice  of  and  the  reasons  for  the 

9  extension  to  the  applicant  and  any  appropriate 

10  State  bank  supervisor  or  the  Comptroller  of  the 

11  Currency; 

12  "(C)  REASONS  FOR  DISAPPROVAL. —  If  the  Board 

13  denies   an   application   or   recommends   that   an 

14  application  be  denied,  the  Board  shall  provide  an 

15  explanation  of  its  reasons  to  the  appropriate  State 

16  bank  supervisor  or  the  Comptroller  of  the  Currency, 

17  as  appropriate." 

18  (d)  REGULATORY  SIMPLIFICATION. — Section  4  of  the  International 

19  Banking  Act  of  1978  (12  U.S.C.  3102)  is  amended — 

20  (1)  in  subsection  (a) — 

21  (A)  by  amending  paragraph  (2)  to  read  as  follows: 

22  "(3)   REVIEW   BY   THE   BOARD.—   Upon   receipt   of   an 

23  application   for   approval   under   this   subsection,   the 

24  Comptroller  shall  forward  the  application  to  the  Board  for  its 

25  review  in  accordance  with  section  7(d)."  and 

26  (B)  by  adding  at  the  end  the  following  new  paragraph: 

27  "(3)  BOARD  RECOMMENDATIONS  REQUIRED  TO  BE  CONSIDERED. — 
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1  In  considering  an  application  for  approval  under  this 

2  subsection,  the  Comptroller  of  the  Currency  shall  consider  any 

3  recomnendation  made  by  the  Board  under  section  7(d)."  and 

4  (2)   in  subsection  (c) — 

5  (A)   by  inserting  "(1)   IN  GENERAL"  before  "In 

6  acting    on    any    application"    and    indenting 

7  appropriately;  and 

8  (B)  by  adding  at  the  end  of  the  following  paragraph: 

9  "(2)   ADDITIONAL   CRITERIA. — In   acting   on   any 

10  application  to  establish  a  Federal  branch  or  agency,  the 

11  Comptroller  also  shall  apply  the  standards  that  the  Board 

12  applies  under  section  7(d)."; 

13  (3)   in  subsection  (d)  ,   by  amending  it  to  read  as 

14  follows: 

15  "(d)  FEDERAL  AGENCIES. — 

16  "(1)  IN  GENERAL. —  Notwithstanding  any  other 

17  provisions  of  this  section,  a  foreign  bank  shall 

18  not  receive  deposits  from  citizens  or  residents  of 

19  the  United  States  or  exercise  fiduciary  powers  at 

20  any  Federal  agency. 

21  "(2)  EXCEPTION. —  A  foreign  bank  may  maintain 

22  at  a  Federal  agency  for  the  account  of  others 

23  credit  balances  incidental  to,  or  arising  out  of, 

24  the  exercise  of  its  lawful  powers." 

25  (c)   CONFORMING  AMENDMENT. — Section  7(d)(5)  of  the 

26  International  Banking  Act  of  1978  (12  U.S.C.  3105(d)  is  amended  to 

27  read  as  follows: 
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1  "(5)  ESTABLISHMENT  OR  RECOMMENDATION  OF 

2  CONDITIONS. — Consistent  with  the  standards  in  this  section  for 

3  its  approval  or  recommendations,  the  Board  may — 

4  "(A)  with  respect  to  an  application  submitted  to  it 

5  for  review  by  the  appropriate  State  bank  supervisor, 

6  impose  any  conditions  on  its  approval  that  it  deems 

7  necessary;  or 

8  "(B)  with  respect  to  an  application  submitted  to  it 

9  for  review  by  the  Comptroller  of  the  Currency,  recommend 

10  to  the  Comptroller  that  any  condition  deemed  necessary  by 

11  the  Board  be  imposed  as  a  condition  of  the  Comptroller's 

12  approval." 



THE  ECONOMIC  GROWTH  AND  REGULATORY 
PAPERWORK  REDUCTION  ACT— S.  650 

WEDNESDAY,  MAY  3,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Subcommittee  on  Financial  Institutions  and 
Regulatory  Relief, 

Washington,  DC. 

The  Subcommittee  met  at  9:40  a.m.,  in  room  SH-216  of  the  Hart 
Senate  Office  Building,  Senator  Richard  C.  Shelby  (Chairman  of 
the  Subcommittee)  presiding. 

OPENING  STATEMENT  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  The  Subcommittee  will  come  to  order. 
Before  I  call  on  our  first  panel,  which  consists  of  the  Secretary 

of  Housing  and  Urban  Development,  Henry  Cisneros,  I  am  going 
to  recognize  the  Senator  from  North  Carolina,  Senator  Faircloth, 

because  he's  going  to  have  to  go  to  another  meeting.  He  has  some- 
one he  wants  to  recognize  that's  going  to  be  on  the  second  panel. Senator  Faircloth. 

OPENING  STATEMENT  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman.  I  thank  you  for 
allowing  me  to  go  ahead.  I  want  to  make  a  brief  statement.  Al- 

though I  am  not  a  Member  of  this  Subcommittee,  I  wanted  to  be 
here  today  to  voice  strong  support  for  S.  650. 

I  am  an  original  cosponsor  of  this  bill  because  I  think  that  legis- 
lation like  this  is  an  answer  to  the  message  that  the  American  peo- 

ple sent  us  in  the  last  election.  That  message  was  that  we  need  to 
rein  in  the  Federal  Government.  In  this  case,  we  need  to  reduce  ex- 

cessive Federal  regulations  on  the  banking  institutions  of  the  Na- 
tion. 

It's  hard  to  believe,  but  it  has  been  estimated  that  banks  spend 
$14  billion  a  year  complying  with  Federal  regulations. 

Having  said  that,  I  am  pleased  to  introduce  two  constituents  who 
are  before  your  Subcommittee  today,  Mr.  Chairman. 
Jim  Culberson  is  chairman  of  the  board  of  the  First  National 

Bank  and  Trust  in  Ashboro,  NC.  He  is  a  former  president  of  the 
North  Carolina  Bankers  Association  and  is  currently  the  president- 

elect of  the  American  Bankers  Association. 
I  welcome  him  and  think  he  can  impart  a  lot  of  knowledge  to  the 

banking  industry  in  this  Subcommittee  and  in  the  Nation  as  a 
whole,  and  I  am  proud  to  have  him  as  a  fellow  North  Carolinian, 
Jim,  and  thank  you  for  being  here. 

(215) 
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On  the  second  panel,  Mr.  Chairman,  is  Catherine  Bessant  from 

NationsBank.  She  is  the  bank's  senior  vice  president  for  commu- 
nity investment.  Although  she  is  based  here  in  the  Capital,  she  for- 

merly worked  with  NationsBank  in  its  Charlotte  branch. 
I  am  pleased  to  have  both  of  them  here  and  will  look  forward  to 

their  testiiffdny. 
Thank  you,  Mr.  Chairman. 
Senator  Shelby.  Thank  you. 
Secretary  Cisneros,  your  written  testimony  will  be  made  part  of 

the  record  in  its  totality.  You  may  proceed  as  you  wish. 

OPENING  STATEMENT  OF  HENRY  G.  CISNEROS,  SECRETARY 
DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

ACCOMPANIED  BY 
NICOLAS  P.  RETSINAS,  ASSISTANT  SECRETARY  FOR  HOUSING 

FEDERAL  HOUSING  COMMISSIONER,  WASHINGTON,  DC 

Secretary  CiSNEROS.  Thank  you  very  much,  Mr.  Chairman,  Mem- 
bers of  the  Subcommittee.  I  will  be  brief.  I  appreciate  your  putting 

into  the  record  the  longer  statement. 
Thank  you  for  the  opportunity  to  comment  on  S.  650,  The  Eco- 

nomic Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995. 
We  look  forward  to  working  with  you  to  promote  legislative  and 
regulatory  initiatives  that  safeguard  the  interests  of  consumers  of 
financial  services,  while  minimizing  regulatory  burdens  on  the 
lending  institutions. 

I'd  like  to  turn  briefly  to  the  three  provisions  of  S.  650  that  most 
directly  impact  our  daily  operations  at  HUD. 

S.  650  proposes  major  changes  to  the  scope  and  coverage  of  the 
Home  Mortgage  Disclosure  Act  of  1975,  HMDA,  an  essential  tool 
in  our  efforts  to  eliminate  bias  in  mortgage  lending. 

The  Administration  opposes  the  changes  to  HMDA  contained  in 
S.650  because  it  would  weaken  this  important  tool.  HMDA  is  es- 

sentially a  Sunshine  Law.  It  has  no  enforcement  mechanism. 
Under  HMDA,  lenders  must  make  available  valuable  information 
to  the  Government  and  to  the  public. 

As  the  Subcommittee  knows,  use  of  the  HMDA  data  by  news- 
papers and  analysts  has  helped  to  focus  public  debate  on  mortgage 

discrimination.  These  accounts  in  some  instances  have  served  to 
supplement  Federal  efforts.  Widespread  disclosure  of  data  has  the 
effect  of  bringing  about  positive  change.  Limiting  access  to  the  data 
•would  have  the  opposite  effect. 

Since  1975,  the  increased  use  of  computer  technology  has  actu- 
ally served  to  lower  the  cost  of  collecting  the  HMDA  data  to  the 

institutions,  even  for  relatively  small  institutions.  Indeed,  a  thriv- 
ing software-based  industry  has  developed  to  ensure  cost-effective 

HMDA  compliance. 
For  HUD,  however,  HMDA  is  a  most  important  tool  which  helps 

us  focus  our  fair  lending  efforts.  In  many  of  our  fair  housing  com- 
plaint investigations,  the  use  of  HMDA  data  has  resulted  in  less 

burdensome  investigations  for  the  lenders.  Use  of  the  data  has 

begun  to  simplify  the  data's  requests  for  loan  acceptance  and  denial 
information  in  the  context  of  individual  complaints.  Its  use  has  also 
resulted  in  more  reliable  and  consistent  investigations  and  out- 

comes nationally. 
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We  are  charged  under  the  law  to  protect  all  possible  victims  of 

housing  discrimination  and  a  result,  we  don't  favor  a  reduction  in 
the  scope  of  the  tools  which  aid  in  that  task. 
A  second  provision  about  which  I  will  speak  briefly  relates  to 

those  designed  to  streamline  and  rationalize  the  home  mortgage 
origination  process. 
The  Administration  supports  this  laudable  goal.  Current  disclo- 

sure laws,  including  the  Real  Estate  Settlement  Procedures  Act, 
RESPA,  and  the  Truth-in-Lending  Act,  required  disclosure  at  dif- 

ferent times  and  in  different  formats. 
We  do  believe,  however,  that  some  of  the  objectives  of  S.  650  can 

be  better  accomplished  in  other  ways.  Section  101,  for  example, 
would  give  the  Federal  Reserve  Board  authority  to  eliminate,  mod- 

ify, or  simplify  the  disclosure  requirements  under  RESPA  and 
Truth-in-Lending.  However,  this  approach  will  not  accomplish  its 
objectives.  The  problem  that  creates  the  overlap  is  primarily  statu- 

tory, not  regulatory,  and  does  not  lend  itself  to  creating  minor  ex- 
emptions from  one  provision  to  another. 

Revising  these  disclosure  statutes,  along  with  the  other  federally 
required  disclosures  in  the  home  purchase  and  finance  process, 
should  be  undertaken  comprehensively.  The  Administration  be- 

lieves that  an  inter-agency  task  force  made  up  of  Treasury  and 
HUD  and  the  Federal  Reserve  should  be  convened  to  develop  regu- 

latory and  legislative  recommendations  to  coordinate  the  timing 
and  content  of  disclosures  required  by  different  statutes  and  agen- 

cies, while  reducing  burdens  and  simplifying  consumer  information. 
Section  102  would  transfer  rulemaking  authority  under  RESPA 

to  the  Federal  Reserve  and  give  enforcement  authority  under 
RESPA  to  a  host  of  different  agencies,  including  the  bank  regu- 

latory agencies. 
The  Administration  does  support  clarifying  in  legislation  that  the 

bank  regulatory  agencies  have  concurrent  enforcement  authority 

along  with  HUD  under  RESPA.  However,  it's  important  that  the 
agency  charged  with  developing  regulations  under  RESPA  has 
knowledge  and  expertise  concerning  the  home  purchase  and  home 
finance  process  and  a  mission  that  includes  protection  of  the 
homebuying  consumer. 
RESPA  covers  not  only  banks  but  other  lenders  and  other  settle- 

ment service-providers,  including  real  estate  agents  and  appraisers, 
attorneys  and  others.  HUD  is  the  only  agency  with  responsibilities 
and  expertise  that  cover  the  wide  scope  of  all  housing  finance  sys- 
tems. 

Finally,  S.650  would  provide  needed  statutory  support  for  lend- 

ers' efforts  to  use  self-testing  as  a  compliance  tool.  However,  be- 
cause the  bill  is  broad  in  many  respects,  it  might  seriously  under- 

cut the  ability  of  the  law  enforcement  agencies  and  Federal  finance 
regulators  to  do  their  jobs. 
My  staff  and  I  are  ready  to  work  with  the  Subcommittee  to  craft 

a  solution  that  meets  your  objectives  and  corrects  some  of  these 
problems.  I  believe  the  following  principles  should  guide  policy  in 
this  overall  area. 

First,  we  must  encourage  self-testing  because  it  enables  lenders 
and  others  covered  by  the  law  to  act  on  their  own  to  identify  prob- 

lems and  correct  them.  Self-testing  leverages  the  limited  resources 

20-734    95-8 
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available  to  Government  agencies  and  the  independent  financial 
agencies  and  encourages  voluntary  compliance. 

A  second  principle  is  that  we  must  not  diminish  the  ability  of  the 
Federal  Government  to  carry  out  its  responsibilities  in  these  areas. 
We  must  assure  remedies  for  all  who  may  be  victims  of  the  finan- 

cial systems  as  they  work. 
In  sum,  HUD  is  a  strong  proponent  of  responsible  regulatory  re- 

form. As  my  testimony  has  indicated,  there  are  a  series  of  provi- 
sions in  S.650  on  RESPA  and  on  self-testing  that  can  form  the 

basis  for  meaningful  dialog  between  the  Congress  and  the  Adminis- 
tration. 

You  can  also  be  assured  that  HUD  will  continue  to  pursue  ac- 
tions on  the  regulatory  side  to  relieve  administrative  burdens  to  fi- 

nancial institutions  and  other  regulated  entities. 
I  remain  available  to  give  any  assistance  that  I  can  as  we  go  for- 

ward. Thank  you  for  inviting  me  to  be  present  and  submit  our  sug- 
gestions on  the  progress  of  this  legislation. 

Senator  Shelby.  Thank  you,  Mr.  Secretary. 
Mr.  Secretary,  it  sounds  to  me  from  your  opening  remarks  here 

that  you  like  the  status  quo  and  you  are  not  in  tune  with  all  the 
paperwork  that  is  going  on  in  the  financial  industry,  the  cost  of  pa- 

perwork, a  lot  of  it  coming  from  your  agency.  If  Congress  is  the 

one,  and  we  have  been,  to  pass  the  laws,  why  shouldn't  we  revise 
the  laws  and  not  leave  it  up  to  regulators  who  have  utterly  failed 
in  really  doing  it. 

It's  one  more  regulation  after  the  other,  but  not  much  relief.  A 
lot  of  talk  about  regulation  relief  when  you  hear  the  footsteps  of 
the  Congress  getting  ready  to  act.  I  said  the  same  thing  basically 
yesterday  to  the  Comptroller  and  the  Chairman  of  the  FDIC  and 
others.  Where  were  you  last  year  as  far  as  streamlining  the  paper- 

work that  costs  mortgage  bankers,  costs  the  consumer  ultimately 
all  this? 

A  lot  of  people  are  not  sure  that  HUD's  going  to  exist  down  the 
road.  I  don't  know.  I  am  sure  that  some  of  the  operations  of  HUD 
will  be  curtailed  if  transferred  and  so  forth.  So  why  not  move 
RESPA  and  change  RESPA  to  where  it  will  work  for  everybody  and 
not  just  more  and  more  paperwork,  layer  after  layer  of  regulation? 

Secretary  CiSNEROS.  Senator,  first  of  all,  I  am  not  insensitive  to 
the  problem  of   

Senator  Shelby.  Not  just  insensitive.  You  might  be  sensitive  to 
things,  but  what  have  you  really  done  about  it?  Absolutely  nothing. 

Secretary  Cisneros.  I  am  not  insensitive  to  the  problem  that  the 
banks  face  and  have  spent  a  good  deal  of  time  working  on  deregu- 

lation and  reducing  paperwork.  I  think  I  could  give  you  or  your 
staff  a  hard  record  of  areas  in  which  we  have  moved. 

I  will  say  that  I  am  not  opposed  to  the  general  thrust  of  this  leg- 
islation, as  I've  tried  to  indicate.  However,  as  much  as  we  want  to 

be  attentive  to  the  bankers  and  lenders  and  mortgage  finance  in- 
dustry and  so  forth,  we  also  want  to  be  attentive  to  some  problems 

in  the  system. 
One  of  those  is  the  continuing  problem  of  discrimination  faced 

particularly  by  African-Americans,  but  other  minorities,  and  the 
HMDA  information  has  been  very  helpful  in  helping  us  address 
those  problems.  It  has  resulted  in  major  national  attention  on  the 
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problem  and  we  think  it's  important  to  be  able  to  continue  to  col- lect that  information. 
As  I  said,  the  cost  of  collecting  the  information  are  reducing  and 

I  believe  it's  possible  to  reduce  regulations  and  paperwork  and  bur- 
densome bureaucracy  and  so  forth  for  the  financial  institutions  and 

still  keep  some  of  these  principles  intact. 
Senator  Shelby.  But  are  you  aware  of  the  real  burden  on  all  the 

financial  institutions? 
We  have  had  testimony  before  this  Subcommittee  that  a  lot  of 

small  banks  are  paying  up  to  20  percent  of  their  overhead  to  com- 

ply with  paper,  which  most  of  it's  unnecessary. 
When  people  go  to  borrow  money — if  you,  Mr.  Secretary,  go  to  a 

bank  to  borrow  money,  are  you  going  to  read  all  of  these  papers 

that  you  sign  or  are  given  you?  I  bet  you  don't.  I  bet  you  won't.  I 
know  very  few  people,  including  lawyers,  bankers,  that  never  look 

at  them.  They  think  it's  immaterial  to  the  whole  loan  process. 
If  you  are  borrowing  money,  what  are  you  basically  interested  in 

as  an  individual?  The  rate  of  interest,  the  monthly  payments,  and 

so  forth.  If  you  are  a  lender,  if  it's  a  real  estate  loan,  you  are  inter- 
ested in  security,  making  sure  the  security  is  in  line  for  the  loan 

and  go  from  there.  But  all  these  extraneous  things  that  people 
have  to  go  through  that  the  consumer  ultimately  pays  for,  why  do 
we  really  need  them? 

Secretary  CiSNEROS.  Senator,  I  am  aware,  to  answer  your  ques- 
tion, of  the  problem.  I  served  on — I  was  vice  chairman  of  the  Fed- 
eral Reserve  Bank  of  Dallas  2V-2.  years  ago,  before  coming  to  the 

Administration. 

Senator  Shelby.  Well,  when  you  were  at  the  Federal  Reserve  as- 
sociated with  the  one  in  Dallas,  what  did  you  initiate  as  far  as  re- 

ducing the  paperwork  on  banks? 
Secretary  Cisneros.  Well,  included  on  the  board   
Senator  Shelby.  I  am  talking  about  yourself. 
Secretary  Cisneros.  Included  on  the  board  of  our  Federal  Re- 

serve System  were  independent  bankers  who  brought  us  horror  sto- 
ries of  the  problems  caused  by  Federal  regulations. 

We  recommended  changes  and  today,  I  stand  before  you  encour- 
aging continued  changes,  both  statutory  and  regulatory.  All  I  am 

saying  is  that   
Senator  Shelby.  But  no  changes,  no  real  changes  have  hap- 

pened. We  have  the  best  opportunity  now  in  the  Senate  and  the 
House  to  mandate  changes  through  legislation,  not  just  you,  indi- 

vidually, but  your  predecessor  before  you  and  others,  have  put 
layer  after  layer  of  regulation  on  the  financial  institutions,  which 
costs  money  to  the  consumers,  ultimately. 

Secretary  Cisneros.  Certainly,  one  would  have  to  encourage,  and 
I  do,  the  efforts  to  eliminate  the  overlapping  jurisdiction  of  Federal 
agencies,  which  can  be  done.  I  simply  say  to  you  that   

Senator  Shelby.  Encourage,  or  do  it?  There's  a  lot  of  difference. 
Secretary  CiSNEROS.  To  do  it. 
Senator  Shelby.  I  can  encourage  you  to  do  something  and  noth- 

ing happens. 
Secretary  CiSNEROS.  To  do  it.  But  I  would  once  again  just  restate 

and  re-emphasize  that  collecting  data  for  home  mortgage  informa- 
tion, for  example,   is   not  the   paperwork   that  you   were   talking 
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about,  not  the  costs.  It's  not  the  loads  of  papers  that  consumers 
and  bankers  have  to  sort  through.  But  it's  a  very  important  tool 
to  try  to  deal  with  some  of  the  problems.  The  bottom  line  for  me 

is   
Senator  Shelby.  It's  a  social  tool,  isn't  it,  rather  than  a  financial 

tool.  It's  a  social  tool. 
Secretary  CiSNEROS.  Well,  I  would  say  this,  sir.  It  is  an  economic 

and  financial  tool  to  the  degree  that  our  financial  system  works 
best  when  it  works  for  everyone.  The  American  system  will  work 
best  when  everyone  plays  by  the  rules.  To  know  whether  or  not 
people  are  playing  by  the  rules,  we  have  to  have  some  rough  esti- 

mation of  whether  or  not  financial  opportunities  are  being  extended 
on  a  fair  basis. 

Senator  Shelby.  You  want  to  put  the  same  regulation  on  every 

financial  institution  in  the  country,  large  or  small.  That's  what  you 
have  today. 

Secretary  CiSNEROS.  I  am  not  in  favor  of  that,  sir. 

Senator  Shelby.  You  are  against  that,  aren't  you? 
Secretary  CiSNEROS.  Yes. 
Senator  Shelby.  On — what  do  you  call  it? — HMDA  provision  in 

S.650,  I  believe  simply  adjusts  the  existing  small  bank  exemption 

for  inflation,  doesn't  it?  Are  you  familiar  with  that? 
In  other  words,  the  $10  million  exemption  was  originally  set  in 

1975.  Think  of  inflation  since  1975.  I  don't  know  exactly  what  $10 
million,  if  it  was  adjusted  for  inflation,  would  be  today  from  20 
years  ago,  but  it  would  be  a  lot  more  than  $10  million  set  in  the 
HMDA.  Are  you  familiar  with  that? 

Secretary  CiSNEROS.  Yes,  sir. 
Senator  Shelby.  Are  you  against  that? 

Secretary  CiSNEROS.  We  believe,  sir,  that  it's  important  to  extend 
financial  credit  on  a  fair  basis,  including  in  small  communities  that 
have  independent  banks  and  that  it  is  useful  to  have  the  informa- 

tion from  banks  of  all  levels. 
Senator  Shelby.  Do  you  believe  it  should  be,  if  it  was  set  at  $10 

million  in  1975,  shouldn't  it  be  adjusted  for  inflation? 
Secretary  CiSNEROS.  Senator,  let  me  just  say  that   

Senator  Shelby.  In  other  words,  why  shouldn't  it  be? 
Secretary  CiSNEROS.  The  HMDA  data  is  not  the  problem.  The 

collection  of  HMDA  data   
Senator  Shelby.  My  question  dealt  with  HMDA. 
Secretary  Cisneros.  I  understand. 
Senator  Shelby.  Are  you  against,  sir,  changing  the  $10  million 

which  we  arrived  at  in  1975,  20  years  ago,  and  adjusting  it  for  in- 
flation today? 

Secretary  CiSNEROS.  No,  sir,  I  am  not  against  that. 
Senator  Shelby.  You  are  not  against  that.  OK.  Mr.  Secretary 

what  is  the  average  response  time  to  RESPA  inquiries  or  requests 
for  interpretations? 

Secretary  Cisneros.  I  can't  answer  that  here   
Senator  Shelby.  Can  you  furnish  that  for  the  record? 
Secretary  CiSNEROS.  But  I  can  get  it  for  you,  and  we  may  have 

someone  in  our  staff"  here  who  could  answer  that,  if  you  would  like 
to  give  them  the  opportunity. 

Senator  Shelby.  Sure.  I  would.  Anybody  you'd  like  to  call  on. 
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Secretary  CiSNEROS.  Nic  Retsinas,  our  FHA  head. 
Senator  Shelby.  Anybody  you  want  to  assist  you,  bring  them  up. 

The  average  response  time  to  RESPA  inquiries  or  requests  for  in- 
terpretations at  HUD. 

Mr.  Retsinas.  Senator,  good  morning. 
Senator  Shelby.  Yes,  sir. 
Mr.  Retsinas.  It  varies  significantly.  There  are,  for  example,  in 

the  focus  of  the  RESPA  responsibility,  the  Department  has  made 
a  decision  with  its  limited  resources  to  focus  on  those  provisions 
that  have  most  impact  on  consumers.  For  example,  over  the  past 
year,  we  focused  a  great  deal  of  time  on  the  issue  of  escrow  rules, 
how  much  homeowners  need  to  put  aside  in  terms  of  mortgages. 

Senator  Shelby.  Sure. 

Mr.  Retsinas.  As  a  matter  of  fact,  the  final  rule  will  be  pub- 
lished May  24,  1995,  which  we  think  is  a  significant  improvement 

to  the  industry  and  to  homeowners. 
So  it  varies.  In  some  cases,  the  rules  interpretations  could  take 

1  to  IV2  years.  It  is  our  preference  to  try  to  develop  rules  as  op- 
posed to  individual  opinions,  to  provide  some  standardization  in  the 

industry. 
Senator  Shelby.  Mr.  Secretary,  as  you  noted  in  your  testimony, 

the  IBAA's  complained  that  it  took  over  2  years  to  get  an  interpre- 
tation out  of  HUD.  How  do  you  expect  industries  regulated  under 

RESPA  to  conduct  business  with  such  uncertainty,  especially  in 
light  of  the  penalties  and  liability  available  for  violations  of 

RESPA?  In  other  words,  if  they  can't  get  an  interpretation  out  of them. 

Secretary  CiSNEROS.  Certainly,  sir,  any  delays  of  that  magnitude 
are  unreasonable  and  we  must  do  what  we  have  to  at  HUD  to  be 
more  responsive  on  that  front. 

Senator  Shelby.  What  does  that  mean,  though?  I  know  you  are 
saying  that,  but  what  are  you  doing  about  it? 

Secretary  CiSNEROS.  There's  a  lot  that  we're  doing.  We  have 
worked  hard  at  trying  to  move  people  to  the  retail  kind  of  offices 
out  of  regional  offices,  to  streamline  the  staffs  that  can  provide 

those  kinds  of  responses.  We're  getting  better  at  it  all  the  time. 
Certainly,  there  can  be  no  excuse  for  delays  that  just  make  life 

more  complex  for  people  trying  to  do  business  in  the  country.  They 

don't  help  the  consumer. 
Senator  Shelby.  It's  an  impediment  to  commerce,  isn't  it? 
Secretary  CiSNEROS.  Absolutely. 
Senator  Shelby.  Is  there  an  effective  waiting  list  for  responses 

or  on  interpretations  of  RESPA  by  HUD? 
Secretary  CiSNEROS.  Nic. 
Senator  Shelby.  Some  companies — let  me  just  add  this — claim  to 

have  been  told  by  HUD  that  they  number  70  to  80  in  line  for  a  re- 
sponse. In  other  words,  70  to  80  deals  are  ahead  (^  them  and  that 

they  are  looking  at  a  couple  of  years  for  a  response.  Is  that  un- 
heard of? 

Mr.  Retsinas.  There  are  several  requests  for  opinions.  They  are 
not  put  on  a  waiting  line  because,  certainly,  some  requests,  as  I 
said  before,  impact  many  more  people,  and  those  requests  get  pri- 
ority. 
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Senator  Shelby.  Is  RESPA  oversight  and  enforcement  a  priority 

of  HUD's  under  its  new  reinvention  plan,  Mr.  Secretary? 
Secretary  CiSNEROS.  Sir,  we  don't  place  it  as  one  of  our  frontline 

responsibilities.  But  we  do  believe  it  is  important. 
Senator  Shelby.  That  means  we  ought  to  go  ahead  and  move  it 

to  the  Fed  like  we  planned,  doesn't  it? 
Secretary  Cisneros.  No. 
Senator  Shelby.  In  other  words,  you  are  saying  here  at  this  Sub- 

committee today  that  it's  not  one  of  your  top  priorities.  If  it's  not 
a  top  priority,  tnen  we  ought  to  move  it. 

Secretary  CiSNEROS.  It  would  be  disingenuous  of  me  to  say  that 

it  ranks  on  the  same  level  of  priority  as  the  changes  we're  making 
in  public  housing  or  the  changes  we're  making  in  the  FHA  corpora- tion, multifamily. 

Senator  Shelby.  Well,  it  could  be  just  as  important  and  in  some 
areas,  more  important,  if  someone  was  trying  to  get  an  opinion  or 
interpretation  out  of  HUD  dealing  with  RESPA  and  a  lot  of  jobs 
depend  on  it. 

Secretary  Cisneros.  I  understand.  Yes,  sir. 

Senator  Shelby.  A  lot  of  movement  in  an  area.  You  don't  think 
that  that's  a  priority? 

Secretary  CiSNEROS.  To  suggest  that  it  is  not  listed  as  one  of  our 

highest  priorities  does  not  mean  that  we're  not  attentive  to  it.  We 
had  a  lot  of  success  over  the  course  of  the  last  year  on  RESPA  is- 
sues. 

Senator  Shelby.  I  think  you  have  your  priorities  mixed  up  if  you 

say  that's  not  a  priority  and  that  makes  a  strong  case  for  moving 
RESPA  from  your  jurisdiction,  because  you  certainly  haven't  been 
attending  to  what  you  should  have  been  doing.  How  many  profes- 

sional staff  are  responsible  for  RESPA  issues  at  HUD  now? 

Mr.  Retsinas.  I  believe,  and  I'll  get  the  specific  numbers,  Sen- 
ator, that   

Senator  Shelby.  OK  Will  you  furnish  that  for  the  record? 

Mr.  Retsinas.  I'll  furnish  that  information.  Senator. 
Senator  Shelby.  Can  you  give  a  judgment  now  how  many? 
Mr.  Retsinas.  Yes.  There  are,  and  I  believe — don't  hold  me  to 

the  number.  I'll  get  you  the  specifics. 
Senator  Shelby.  I  won't. 
Mr.  Retsinas.  But  three  or  four  in  the  enforcement  area  profes- 

sionals and  roughly  the  same  number  in  the  regulatory,  in  our 
General  Counsel's  office. 

Senator  Shelby.  What's  the  budget  of  that  office? 
Mr.  Retsinas.  I'd  have  to  get  you  the  specific  number,  Senator. Senator  Shelby.  You  will  furnish  that  for  the  record. 
Mr.  Retsinas.  If  I  could. 
Senator  Shelby.  Senator  Bryan. 

OPENING  STATEMENT  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Secretary,  it's  always  a  pleasure  to  have  you  before  us. 
Secretary  Cisneros.  Senator. 
Senator  Bryan.  Let  me  just  say  I  know  that  you  have  a  personal 

commitment  to  make  change  in  the  Federal  bureaucracy,  having 
attended  and  participated  in   the  hearing  that  was  held  by  the 
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Banking  Committee  earlier  this  year  on  the  changes  that  you  are 
proposing  for  HUD,  which  I  think  are  dramatic  and  I  think  indi- 

cate the  extent  to  which  you  are  prepared  to  look  at  the  way  we 
have  done  business  and  the  way  we  ought  to  be  doing  business  in 
the  future. 

I  was  struck  by  a  couple  of  comments  that  you  made  and  I  want 

to  pursue  those  for  a  moment,  and  then  I'll  yield  back  my  time  be- 
cause I  know,  Mr.  Chairman,  you  have  a  number  of  witnesses  that 

we  would  like  to  hear  today. 
You  talked  about  the  concept  of  an  interagency  task  force,  and 

that  may  make  some  sense.  I  would  say,  with  all  due  respect,  that 
my  judgment  is  that  this  or  a  similar  piece  of  legislation  is  likely 

to  move  in  this  Congress.  I  think  there's  tremendous  sentiment  on 
both  sides  of  the  political  aisle  that  the  regulators  who  testified 
yesterday  were  extremely  helpful  in  making  some  very  positive  and 
constructive  suggestions  to  us,  and  by  and  large,  were  complemen- 

tary of  many  pieces  that  comprise  this  legislation. 
I  guess  my  question  to  you  is  this  interagency  task  force,  what 

kind  of  timeline  are  we  looking  at? 

If  this  is  something  that's  going  to  be  reported  back  at  the  end 
of  next  year,  I  would  say,  in  all  due  respect,  Mr.  Secretary,  that's 
going  to  be  after  this  legislation  has  probably  cleared  this  Sub- 

committee, this  body,  and  may  indeed  be  on  its  way  to  the  Presi- 
dent's desk  in  some  form. 

Secretary  CiSNEROS.  Senator,  we  have  a  number  of  very  effective 
interagency  task  forces  on  financial  issues — fair  housing  and  oth- 

ers. I'd  be  happy  to  recommend  to  the  White  House  that  this  be 
organized  immediately  to  develop  some  of  these  regulatory  rec- 

ommendations for  changes  and  that  this  is  something  that  could  be 
done  in  a  matter  of  a  60-day  timeframe,  and  it  ought  to  be  thought 
of  that  way. 

Senator  Bryan.  I,  for  one,  would  recommend  that  you  do  that  so 
we  can  get  the  benefit  of  your  thinking.  I  think  a  number  of  us  are 
frustrated.  When  it  comes  to  RESPA,  some  of  us  who  have  had  the 
opportunity  to  be  homeowners  in  years  past,  and  I  had  the  experi- 

ence of  refinancing  our  home  during  a  period  when  the  interest 
rates  were  down,  I  was  absolutely  astounded  by  the  volume  of  pa- 

perwork required. 
I  do  agree  with  what  the  Chairman  said,  that,  by  and  large,  even 

those  of  us  that  have  had  the  benefit  of  a  little  legal  training,  it's 
so  overwhelming  that  you  simply  do  not  read  it  all.  It's  a  stack  and 
that  is  not  an  exaggeration.  You  and  I  have  been  involved  in  public 

service  for  a  number  of  years,  Mr.  Secretary.  I  know  that  there's 
always  a  great  tendency  to  overstate  a  case  in  order  to  make  the 
point. 

I  must  say  that  I  am  persuaded  as  one  Senator  that  the  burden 
in  terms  of  the  RESPA  paperwork  is  something  that  we  do  have 
to  deal  with.  There  ought  to  be  a  way  of  simplifying  that.  Some  of 

the  stuff  that's  required,  you  simply  don't  look  at  it.  I  think  you 
would  probably  agree  that  some  of  it  is  unnecessary. 

Secretary  CiSNEROS.  I  do. 
Senator  Bryan.  So  I  guess  I  would  encourage  you  with  the  expe- 

rience that  you  have,  with  the  resources  that  you  have  in  the  De- 
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partment,  to  work  with  us  because  we  want  to  make  some  of  these 
changes,  and  I  think  that  the  agency  can  be  a  part  of  it. 

I  take  it  from  your  testimony  that  you  are  agreeable  with  the 
concept  of  some  kind  of  indexing  in  terms  of  the  threshold  levels, 
the  $10  million.  The  proposal  here  is  to  take  that  to  $50  million. 

I  understand  and  respect  your  position,  but  let's  take  a  look  at 
this  and  see  if  there  aren't  some  areas  that  perhaps  the  Chairman, 
in  the  draft  that  he's  put  together,  and  I  am  proud  to  cosponsor 
this  legislation  with  him.  Senator  Mack,  and  others — there  may 
even  be  some  areas  that  we  haven't  thought  of,  Mr.  Secretary,  that 
you  can  look  at  and  say,  look,  this  just  doesn't  make  sense  to  re- 

quire all  of  that. 

So  I  think  that's  kind  of  the  challenge  that's  out  there  and  I 
want  to  assure  you  that  I  want  to  work  with  you  and  your  Depart- 

ment to  see  if  we  can't  fashion  a  piece  of  legislation  that  makes 
some  sense.  Retaining  those  essential  points  that  you  have  made, 
and  at  the  same  time  alleviating  some  of  the  burdens  that  clearly 
over  a  number  of  years,  long  before  you  became  Secretary  we  have 
added  one  layer  onto  one  layer  onto  one  layer  on  another  layer,  all 
of  which  have  legitimate  and  well-intended  purposes  that  I  think 
most  of  us  would  agree.  The  effect  of  that,  however,  has  created  an 
enormously  complex  regulatory  process  with  a  lot  of  redundancies, 
with  conflicting  jurisdictions. 
We  can  do  better,  and  I  know,  Mr.  Secretary,  based  upon  your 

track  record,  you  will  want  to  help  us,  and  I  would  encourage  you 
to  do  so.  I  look  forward  to  working  with  you,  and  yield  back  my 
time. 

Senator  Shelby.  Senator  Bennett. 

OPENING  STATEMENT  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

I  would  just  add  this  one  thought  to  Senator  Bryan's  comment. Remember  the  power  of  the  old  statement,  where  do  you  hide  a 
leaf?  The  answer  is — on  the  floor  of  the  forest  with  all  the  other 
leaves,  and  it  disappears.  If  there  is  something  important  consum- 

ers ought  to  know,  it  gets  lost  in  all  of  the  leaves.  In  the  name  of 
consumer  protection,  you  are  creating  a  circumstance  where  there 
is  no  consumer  protection  because  the  one  leaf  that  the  consumer 
needs  is  lost  on  the  floor  of  the  forest. 

Let  me  give  you,  if  I  might,  a  suggestion  coming  out  of  your  testi- 
mony here. 

You  talk  about  HMDA  and  you  tell  us  that  you  have  made  deci- 
sions, management  decisions,  with  respect  to  housing  for  African- 

Americans  on  the  basis  of  HMDA  data.  To  me,  that  is  a  definitive 

part  of  your  statement,  your  testimony,  because  the  number-one 
question  I  always  ask  in  business  when  somebody  gives  me  a  re- 

port is  not  what  is  all  this  data,  but,  rather,  what  decision  does 
this  data  help  you  make? 

I  would  suggest  to  you,  Mr.  Secretary,  that  you  go  back  over  the 
HMDA  data  and  say,  which  numbers  do  we  use  to  make  these  deci- 

sions? Then  look  at  the  form  and  say,  can  the  form  be  changes  so 
that  these  are  the  only  numbers  that  we  collect? 

If  there  are  numbers  on  those  forms  that  you  don't  use  to  make 
decisions,  that  should  be  the  definitive  driving  force  to  say,  if  no- 
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body  in  this  Department  is  using  any  of  these  numbers,  why  are 
we  collecting  them?  But  if  there  are,  as  you  have  testified  here  this 
morning,  numbers  that  you  find  vital  to  make  management  deci- 

sions in  the  Department  coming  out  of  the  HMDA  forms,  I  think 

you  ought  to  defend  those  with  all  the  vigor  you  can.  But  don't  try to  defend  the  whole  form  just  because  there  s  one  number  or  two 
numbers  on  the  form  that  you  use.  That  would  be  the  suggestion 
that  I  would  make  to  you  from  my  business  background. 

Secretary  CiSNEROS.  Senator. 

Senator  Bennett.  I  don't  have  any  more  specifics  than  that,  Mr. 
Chairman,  but  that  would  be  the  suggestion  that  I  would  make  to 
the  Secretary. 

Secretary  CiSNEROS.  Senator,  it's  a  point  well  taken  and  I  think 
it  might  be  helpful  to  the  Subcommittee  by  looking  through  our 
own  analysis  of  how  we  use  the  HMDA  data  and  find  out  wnether 

there's  a  way  to  narrow  the  scope  of  what  is  requested  to  isolate 
that  which  is  actually  used. 

I  would  simply  say  this.  First  of  all,  I  take  what  you  say  seri- 
ously and  we  will  do  that.  We  will  provide  the  Subcommittee  an 

analysis  of  what  aspect  of  the  data  is  the  one  more  regularly  used 
and,  therefore,  that  ought  to  be  fought  for.  But  I  would  say  this. 

We  have  an  American  problem.  It's  not  a  HUD  problem  and  it's  not 
an  African-American  problem.  It's  an  American  problem.  We  have 
a  national  home  ownership  rate  of  about  65  percent,  almost  65  per- 

cent. But  a  minority  home  ownership  rate,  African-American  home 
ownership  rate  20  points  under  the  average,  about  45  percent. 
The  Federal  Reserve  Bank  of  Boston,  not  some  wild-eyed  advo- 

cacy group,  but  the  Federal  Reserve  System  Bank  of  Boston  did  an 
analysis  several  years  ago  that  shows  bank  rejection  rates  and 
home  mortgage  differentials  of  2^2  times  greater  levels  of  rejections 
for  African-Americans  than  the  general  population,  after  correction 
for  other  factors — income,  education,  occupation,  and  so  forth. 

We  have  a  problem.  I  firmly  believe  this  with  all  my  heart.  It's 
a  deep  point  of  conviction  with  me. 

For  the  American  system  to  work,  for  people  to  trust  the  Amer- 
ican system  of  finance  and  home  finance  and  opportunity  and  not 

then  require  the  crutch  of  Government  means  that  the  rules  need 

to  work  fair  and  square  for  everyone,  and  that's  what  we're  seeking to  achieve.  So  we  target  our  efforts,  markets  that  are  particularly 
troublesome  or  in  organizations  that  are  particularly  troublesome, 
and  the  HMDA  data  has  been  indispensable  in  that  process. 

But  I  hear  you  loud  and  clear  and  we  will  look  at  that  which  is 
helpful  and  eliminate  that  which  is  simply  superfiuous. 

Senator  Bennett.  Thank  you  for  your  willingness  to  do  that  be- 
cause I  do  not  disagree  with  your  goal.  I  do  not  disagree  with  your 

statement  that  the  opportunities  must  be  equal  for  all,  and  go  back 
to  my  opening  analogy.  Maybe  you  have  so  many  leaves  on  the 
floor  of  the  forest  that  you  are  missing  something  as  you  are  plow- 

ing through  all  of  that  data. 
The  one  other  comment  that  I  would  make  is  to  Mr.  Retsinas. 
Mr.  Retsinas.  Sir. 
Senator  Bennett.  With  respect  to  the  speed,  the  comment  that 

was  made  earlier,  the  speed  with  which  things  are  processed. 
Might  I  suggest  out  of  the  business  world  this  quality  control  de- 
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vice?  I  know  it  is  totally  foreign  to  Grovernment,  but  let  me  just  in- 
ject it  as  a  possibility. 

If  we  don't  deliver  your  pizza  by  such  and  such  a  time,  it's  free. 
If  we  don't  deliver  your  ruling  by  such  and  such  a  time,  you  are 
off  the  hook.  There  will  be  no  ruling,  and  say  that  we  have  the  re- 

sponsibility to  give  you  an  answer  within  30  days  or  60  days  or 

whatever.  If  we  don't,  then  we  have  in  fact  said  there  will  be  no 
ruling  and  no  action. 

I  think  such  an  attitude  or  such  a  requirement  would  go  a  long 
way  toward  changing  priorities  and  causing  people  to  very  quickly 

say,  well,  there's  nothing  really  here,  so  we  can  dismiss  with  this 
one  in  15  or  20  minutes.  Instead  of  the  attitude  that  I've  had  rep- 

resenting private  clients  before  the  Government  on  occasion,  where 
the  Grovernment  fellow  has  said  to  my  client,  look,  this  is  important 

to  you,  right?  Yes,  this  is  very  important  to  me.  Understand,  it's 
not  important  to  me,  and  I  will  get  to  it  when  I  get  to  it  and  you 
just  have  to  wait. 

In  this  day  of  listening  to  the  customer,  I  would  hope  that  Gov- 

ernment would  take  a  page  out  of  the  pizza-seller's  book  and  say, 
if  we  can't  get  it  for  you  within  such  and  such  a  period  of  time,  it's free. 

Mr.  Retsenas.  Senator,  if  I  could  respond  just  briefly. 
As  a  former  short-order  cook,  I  am  well  aware  of  that  principle. 
[Laughter.] 
As  a  matter  of  fact,  for  many  of  our  HUD  grant  programs,  we 

follow  that  principle.  If  an  application  isn't  reviewed  by  a  certain 
period  of  time,  it  is  approved. 
The  difficulty  in  some  of  these  regulatory  matters  is  that  the 

problem  lies  oflen  at  the  statute.  What  the  inquirer  is  really  mak- 
ing a  request  that  really  is  alien  to  the  statute  and  is  really  looking 

for  some  relief  from  the  statute. 

I  am  very  sympathetic,  as  the  Secretary  indicated,  to  the  need 
to  reduce  paperwork,  and  I  think  we  have  made  some  inroads,  for 
example,  in  the  Federal  Housing  Administration.  We  have  reduced 
our  paperwork  by  about  50  percent,  and  for  new  construction 
projects,  about  60  percent. 
The  difficulty  here  is  this  legislation  is  certainly  well-intended 

and  will  make  a  contribution  as  an  approach.  But  in  terms  of 
RESPA,  just  transferring  responsibilities  is  only  part,  with  all  due 
respect,  Mr.  Chairman,  of  the  answer.  A  bigger  part  of  the  answer 
may  be  looking  at  the  underlying  statute.  RESPA  was  passed  in 
1974.  It  is  a  very,  very  different  world  in  1995. 

Senator  Shelby.  Do  we  need  it  today? 
Mr.  Retsenas.  I  think  we  need  it,  but  in  a  different  way.  I  think 

we  need  to  be  cognizant  of  the  fact  of  how  the  world  has  changed 
so  much.  I  believe,  for  example,  the  concept  of  prohibiting  kick- 

backs certainly  makes  sense. 
Senator  Shelby.  Oh,  it  does.  It  does. 
Mr.  Retsinas.  Kickbacks  have  now  become  referrals.  Sometimes 

referrals  make  sense. 
Senator  Shelby.  Are  they  still  kickbacks  and  they  just  call  them 

referrals? 

Mr.  Retsenas.  That's  the  issue. 
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Senator  Shelby.  Are  you  going  to  say,  well,  since  we  changed  the 

name,  the  term  to  referrals,  are  we  going  to  let  it  go  on?  I  don't think  we  can. 
Mr.  Retsinas.  Right.  But  all  I  am  saying,  Mr.  Chairman,  if  I 

could,  is  I  think  we  also  need  to  look  at  the  statute  because  the 
statute  is  based  in  a  different  era,  in  a  different  time.  We  certainly 
are  willing  to  help  you  do  that. 

Senator  Shelby.  I  hope  we  would  not  give  any  relief  to  anybody 

that's  going  to  change  the  name  of  a  kickback  to  a  referral  fee. 
Mr.  Retsinas.  Right. 

Senator  Shelby.  That's  what  goes  on.  We  should  never  do  that. 
Mr.  Retsenas.  Therein  is  part  of  the  problem  that  we  need  to  ad- 

dress. 

Senator  Shelby.  Well,  let's  address  that  together. 
Mr.  Retsenas.  I  agree. 
Senator  Shelby.  Senator  Sarbanes. 

OPENING  STATEMENT  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Thank  you  very  much. 
I  want  to  welcome  the  Secretary  and  Mr.  Retsinas  to  the  Sub- 

committee. 

I'll  simply  make  the  observation  that  I  think  they've  been  work- 
ing long  and  hard  to  address  many  of  the  very  issues  that  are 

being  raised  by  this  legislation,  and  I  urge  them  on. 
I  just  want  to  make  a  couple  of  observations.  One  is  I  find  it  in- 

teresting that  the  agency  to  which  it  is  proposed  under  this  legisla- 
tion to  transfer  RESPA  doesn't  want  it.  In  fact,  I'll  quote  Governor 

Phillips'  statement  yesterday: 
Although  the  Board  supports  the  great  majority  of  the  provisions  of  S.650,  I  would 

like  to  discuss  two  that  cause  us  considerable  concern. 

One  of  the  two  was  transferring  authority  for  administering  the 
Real  Estate  Settlement  Procedures  Act,  or  RESPA,  to  the  Board. 
Then  later  in  the  statement,  she  details  the  concerns  the  Board 

has,  including  that  they  lack  the  expertise  to  administer  it  and  it's 
foreign  to  the  Board's  central  bank  responsibility. 

Second,  I  want  to  come  back  to  the  CRA  issue,  which  was  dis- 
cussed yesterday  and  I  assume  will  come  up  later  in  the  morning. 

I  may  not  be  here  then,  but  I  just  want  to  make  this  observation. 
The  legislation  before  us  would  completely  exempt  from  CRA 

small  banks  with  assets  under  $250  million. 
Now  the  new  CRA  regulations  which  have  been  developed  would 

significantly  reduce  the  regulatory  requirements  on  small  banks 
under  CRA,  but  it  would  not  completely  exempt  them. 

It's  asserted  that  while  the  smaller  banks,  those  under  $250  mil- 
lion in  assets,  make  up  80  percent  of  all  the  banks  in  the  country, 

they  only  are  18  percent  of  the  assets.  But  I  think  it's  important 
to  note  that  in  many  communities,  particularly  rural  communities, 
the  only  banks  are  small  banks.  According  to  the  OCC,  97  percent 
of  banks  outside  metropolitan  areas  have  assets  of  less  than  $250 
million.  In  some  States,  small  banks  account  for  over  50  percent  of 
all  the  banking  assets. 

Thus,  while  small  banks  may  account  for  a  relatively  small  per- 
centage of  all  the  banking  assets  in  the  United  States,  in  some 
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States,  and  in  many,  many  communities,  they  may  be  the  principal 
and,  indeed,  the  only  source  of  credit. 

Therefore,  it's  my  view  that  while  it's  reasonable  to  seek  to  re- 
duce the  regulatory  requirements  imposed  on  small  banks  under 

CRA,  as  the  regulators  have  been  trying  to  do,  it  would  not  be  wise 
to  completely  exempt  small  banks  from  the  requirements  of  the 
Community  Reinvestment  Act.  I  just  wanted  to  make  that  observa- 

tion for  the  record. 

Now,  I  was  interested  in  Senator  Bennett's  question.  I  would 
think  that  if  the  approach  is  going  to  be  adopted,  that  if  you  don't 
act  within  a  certain  period  of  time,  there's  an  automatic  approval, 
as  I  understood  it.  We  ought  to  get  from  you  the  number  of  staff 
you  need  in  order  to  make  that  work.  Is  the  Department  under  a 
hiring  freeze? 

Secretary  ClSNEROS.  Yes,  sir. 
Senator  Sarbanes.  How  long  you  been  under  a  hiring  freeze? 
Secretary  Cisneros.  About  a  year  and  a  half 
Senator  Sarbanes.  You  are  also  downsizing? 
Secretary  ClSNEROS.  Yes,  sir.  Dramatically,  from  about  13,500 

when  we  came  to  about  7,500  at  the  end  of  5  years. 
Senator  Sarbanes.  Well,  Mr.  Retsinas,  are  you  responsible  for 

the  RESPA  program? 
Mr.  Retsinas.  The  RESPA  policymaking  responsibility  is  my  re- 

sponsibility. It  is  the  Greneral  Counsel's  office  that  actually  pre- 
pares and  drafts  the  regulations  and  rulings. 

Senator  Sarbanes.  Is  part  of  the  problem  with  RESPA  due  to  in- 
adequate staffing? 

Mr.  Retsinas.  Certainly,  there  are   
Senator  Sarbanes.  Some  of  the  problems  alluded  to  by  my  col- 

leagues. Is  one  reason  for  that  inadequate  staffing? 
Mr.  Retsinas.  There  are  resource  and  staffing  shortages  to  do  all 

that  we  are  expected  to  do.  We  have  tried  to  work  in  the  area  of 
RESPA,  for  example,  more  cooperatively  with  States  and  with 
State  Attorney  Grenerals  to  supplement  that  work.  But,  clearly,  it 
has  been  difficult  with  the  freeze  and  with  the  staffing  shortages. 

Senator  Sarbanes.  Well,  you  are  a  pretty  good  administrator. 
You  certainly  did  a  good  job  in  Rhode  Island.  I  think  you  are  doing 
a  good  job  now. 

Mr.  Retsinas.  Thank  you. 
Senator  Sarbanes.  If  you,  as  an  administrator,  could  say,  look, 

if  you'll  give  me  this  staff  and  these  resources,  I  can  take  care  of 
this  problem.  Could  you  take  care  of  it? 

Mr.  Retsinas.  I  could  certainly  give  you  an  estimated  number  of 
staff  that  would  reduce  significantly  that  backlog  of  rulings. 

Senator  Sarbanes.  I  take  it  that  number  of  staff  would  be  sub- 

stantially larger  than  what's  now  devoted.  Is  that  correct? 
Mr.  Retsinas.  Yes,  it  would,  sir. 

Senator  Sarbanes.  Of  course,  I  don't  know  quite  how  you  would 
do  that  unless  there  was  some  earmarking  or  something  in  the  con- 

text of  a  shrinking  Department.  You  are  bringing  the  Department 
down  now  from  what  to  what? 

Secretary  Cisneros.  Sir,  when  we  came,  it  was  13,500.  We  are 
now  at  about  11,000.  We  will  be  headed  to  7,500. 
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Now,  RESPA  is  a  discrete  piece  of  work.  It  is  not  part  of  our  pub- 
lic housing  or  single-family  or  community  development  programs. 

So  as  others  come  down,  RESPA  would  not,  of  necessity,  be  tar- 
geted for  reductions.  The  cuts  we  make,  for  example,  in  FHA  will 

take  FHA  from  some  6,000  people  to  about  2,500.  The  fact  that 

we're  consolidating  programs  from  60  to  3  is  a  big  reason  why  we 
can  do  the  downsizing  of  the  Department.  This  is  a  function  that 

doesn't  lend  itself  to  downsizing. 
I  noticed  on  some  data  that  I  was  reviewing  this  morning  some- 

thing like  12,000  complaints,  RESPA-related  complaints,  about  2:1 
telephone  calls  versus  letters  over  a  period  of  time.  But  this  is  a 
serious  set  of  consumer  issues. 

By  the  way,  the  greatest  source  of  those  complaints  was  not  from 
consumers,  but  from  competitors  concerned  about  the  unfair  prac- 

tices of  others  in  related  industries  who  they  felt  were  not  playing 
by  the  rules,  or  one  layer  in  industry  had  been  treated  badly  by 
someone  with  a  superior  position.  Not  a  competitor,  but  someone 
taking  advantage  of  them. 

So  there's  issues  to  be  protected  against  here.  I  think  right  at  the 
heart,  right  at  the  very  core  of  what,  with  all  due  respect,  you  have 
to  consider,  is  that  when  you  take  these  functions  and  send  them 
to  agencies  whose  traditional  responsibilities  are  on  the  lender  and 
banking  side,  that  we  may  lose  the  perspective  of  the  consumer 
protection.  What  we  really  do  have  to  do  here  is  strike  a  balance 
because  there  are  consumer-related  questions. 

I'd  like  to  defer  to  Nic  for  1  minute  and  ask  him  to  just  comment 
about  the  great  victory  we  just  had  with  RESPA,  which  is  putting 

money  in  consumers'  pockets  right  this  minute  because  HUD  was 
on  the  job  working  on  RESPA. 

Mr.  Retsenas.  One  of  the  priorities  in  the  RESPA  review  was 
looking  at  the  accounting  rules  that  lenders  use  to  maintain  escrow 
accounts.  There  was  a  great  diversity  in  those  rules  and  there  was 
a  lack  of  standardization.  As  a  result,  there  was  pending  litigation 
and  actually  litigation  that  was  filed  and  in  some  cases,  settled 
over  time. 

In  the  financial  services  industry,  one  of  the  greatest  ways  that 
you  undermine  value  is  by  increasing  risk  and  by  increasing  uncer- 

tainty. So  we  made  it  a  priority  over  this  past  year  to  look  very 
closely  at  the  escrow  rules,  to  look  in  a  way  that  would  standardize 
those  rules  and  make  them  fair  to  the  consumer  and  to  the  lenders. 

As  a  result  of  that,  at  the  end  of  last  year,  we  issued  a  rule  that 
changes  the  nature  of  accounting,  that  again  standardizes  account- 

ing rules  for  all  homeowners. 
While  the  rule  takes  effect  on  May  24,  1995,  within  the  next  sev- 

eral weeks,  already  homeowners  are  starting  to  get  a  return  on 
some  of  the  escrow  accounts  that  have  been  built  up  over  time,  that 
really  were  not  necessary,  that  exceeded  that  which  was  necessary 
to  make  appropriate  tax  payments  and  insurance  payments. 
We  estimate,  and  we  have  been  told  we  may  have  underesti- 

mated, we  estimate  that  about  $1.5  billion  will  be  returned  to  4.5 
million  American  families  over  the  course  of  the  next  year  as  this 
begins  to  take  effect.  In  addition,  we  estimate  that  the  average 
home  buyer  will  need  to  put  down  about  $250  less  at  closing.  That 
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$250  less  means  more  of  a  downpayment,  less  debt.  It's  a  win-win all  around. 

It's  been  an  important  priority,  one  that's  gotten  support,  not 
only  among  consumers,  but  among  States,  and  we  have  also 
worked  in  conjunction  with  the  mortgage  bankers  and  other  insti- 

tutions. We  think  it's  a  good  way  to  do  business.  It  does  maintain 
that  priority  with  consumers  that  the  Secretary  alluded  to. 

Secretary  Cisneros.  It  iust  makes  my  point  about  the  need  to 
strike  a  balance.  That  probably  would  have  never  happened  in  an 
agency  who  viewed  its  responsibility  as  essentially  protection  of  the 
lenders,  of  the  financial  system. 

This  was  purely  a  change  that  could  be  made  with  modern  tech- 
nology that  would  serve  consumers  in  a  fair  way. 

Senator  Sarbanes.  Of  course,  the  agency  which  it  is  proposed  to 

send  this  disavows  it.  They  say  that  they  don't  want  it  and  they 
can't  handle  it. 
Thank  you,  Mr.  Chairman.  I  see  my  time  is  up. 
Senator  Shelby.  Mr.  Secretary,  it  is  my  understanding  that  the 

administration  of  the  Community  Reinvestment  Act  does  not  fall 
within  HUD. 

Secretary  Cisneros.  Correct. 
Senator  Shelby.  As  a  matter  of  fact,  it  specifically  falls  outside 

of  HUD  and  your  jurisdiction. 

Secretary  Cisneros.  No  question.  I  wasn't  here  to  talk  about 
CRA  and  I  didn't  even  bring  it  up. 

Senator  Shelby.  All  right. 
Secretary  Cisneros.  But,  if  I  may   
[Laughter.l 
Senator  Bryan.  Now  that  you  have  mentioned  it. 
[Laughter.] 
Secretary  Cisneros.  Since  the  Senator  raised  it. 
[Laughter.] 
I  would  like  to  say  this.  What  we  try  to  do  in  communities  has 

a  counterpart  that  is  at  least  as  important  as  everything  the  Gov- 
ernment can  do  in  bringing  private  capital  to  communities.  I  was 

overjoyed  to  see  the  large  American  banking  institutions — 
NationsBank  and  others — who  have  taken  the  position  that  con- 

tinuing to  target  resources  to  communities  is  an  important  Amer- 
ican priority. 

Senator  Shelby.  What  if  the  small  banks  are  already  targeting 
the  communities  in  which  they  operate?  They  have  to  by  the  very 
nature  of  them. 
You  are  advocating,  I  assume,  keeping  the  CRA  and  all  of  its 

burden  on  these  small  banks  all  over  America,  who  couldn't  operate 
unless  they  loan  money  in  the  community,  unless  they  were  part 
of  the  community.  There  are  two  different  issues  here. 

Secretary  Cisneros.  Senator,  they  are  two  different  issues.  From 
that  experience  that  I  shared  with  you  earlier  from  the  Federal  Re- 

serve Bank,  I  would  say,  as  you  go  through  this,  and  now  I  am 
speaking  just  from  previous  experience,  not  as  an  Administration 
witness,  per  se.  But  as  you  go  through  this,  if  you  can  find  ways 
to  reduce  the  process-oriented  things  that  are  required  of  banks, 
like  publishing  a  brochure  or  documenting  that  thev  have  some- 

thing on  a  bulletin  board,  or  holding  a  meeting,  and  figure  out  a 
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way  to  focus  more  on  producing  outcomes,  where  a  lot  of  banks  do 

want  to  do  that,  and  what  they're  rebelling  against  is  the  process, 
the  burdensome  process  that  they  have  to  undergo. 

They're  not  unwilling  to  figure  out  how  to  invest  in  the  commu- 
nity. They  want  to  do  it.  They  just  don't  want  to  be  graded  on  the 

wrong  things — how  many  brochures  that  they've  published,  for  ex- 
ample. 

Senator  Shelby.  Should  you  be  telling  them  how  to  invest  in  the 

community  or  should  the  market  work  that's  fair  to  everybody?  In 
other  words,  let  the  system  work  as  long  as  it's  fairly  done. 

Secretary  CiSNEROS.  I  think  we  want  to  make  sure  that  there  is 
a  real  system  of  fairness  operating  in  communities  of  all  sizes 
across  America  and  that  the  capital,  that  absolutely  essential  fuel 
for  community  progress,  is  available  to  people  of  all  ethnic  groups 
and  all  races  and  all  walks  of  life  and  that  it  can  reach  farther  into 

people  of  moderate-  and  lower-income  than  in  many  cases  it  does 
today. 

Senator  Shelby.  Do  you  believe  basically  that  the  statement  that 
you  heard  bandied  around  here  and  elsewhere,  that  loans  or  risks 
should  be  colorblind  but  not  riskblind?  Do  you  agree  with  that? 

Secretary  CiSNEROS.  That's  a  basic  tenet  of  our  capitalist  system. Senator  Shelby.  Should  be  colorblind  but  not  riskblind. 

Secretary  CiSNEROS.  I  certainly  can't  disagree  with  that. 
Senator  Shelby.  OK  Do  you  have  any  other  questions? 
Senator  Sarbanes.  Yes. 
Senator  Shelby.  Senator  Sarbanes. 
Senator  Sarbanes.  I  just  wanted  to  follow  up  on  this  very  point. 
As  I  understand  it,  the  scrubdown  which  the  regulatory  agencies 

did  with  respect  to  CRA  was  designed,  in  fact,  to  shift  from  process 
toward  this  outcome.  In  fact,  that  was  a  major  objective  and,  ap- 

parently, it's  being  perceived  as  having  certainly  moved  signifi- 
cantly in  the  right  direction  because  the  result  of  that  regulatory 

review  has  brought  favorable  comment  both  from  the  industry 
groups  and  from  consumer  groups,  which  I  think  is  a  nice  piece  of 
work  when  you  can  achieve  that  objective. 

But  I  am  interested  in  your  point  that  the  Government  effort  has 
to  obviously  harmonize  with  the  private  sector  effort  if  we  are  to 
revitalize  these  communities.  Is  that  not  the  case? 

Secretary  CiSNEROS.  Absolutely,  sir.  We  cannot  with  Grovernment 
money  rehabilitate  housing  on  the  scale  that  is  necessary  unless 
banks  are  willing  to  use  some  of  the  programs  or  their  own  equity 
investment  to  do  that  rehabilitation.  We  cannot  build  neighbor- 

hoods without  financial  institutions  leading  the  way.  We  cannot 
build  affordable  housing.  This  perhaps  is  the  most  difficult  area  be- 

cause to  use  the  word  affordable  means  at  lower  incomes,  for  lower 
income  persons  where  the  risk  is  the  greatest. 
We  cannot  do  that  for  Government  programs  in  this  era  without 

the  delicate  layering  of  two  or  three  levels  of  financing,  including 
banks  that  are  willing  to  step  forward  and  be  part  of  that  process. 

So  where  you  see  communities,  and  Nic  was  telling  me  that  he 
was  in  Cleveland  just  yesterday  and  saw  the  home  ownership 
strategies  of  the  mayor  of  Cleveland  which  are  truly  among  the 
most  impressive  in  the  country. 
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That  would  not  be  possible  but  for  the  role  of  financial  institu- 
tions that  are  willing  to  step  forward  in  that  setting.  It  is  abso- 
lutely key  for  our  hopes  for  community  development  that  we  fmd 

the  proper  balance  in  the  work  that  you  are  doing. 
Senator  Sarbanes.  Thank  you. 

Senator  Shelby.  Senator  D'Amato,  our  Chairman?  Do  you  have 
any  questions  for  the  Secretary? 

OPENING  STATEMENT  OF  SENATOR  ALFONSE  M.  D'AMATO 

Senator  D'Amato.  Yes,  thank  you.  I  have  one  question,  Mr. Chairman. 

Mr.  Secretary,  it's  good  to  see  you. 
Secretary  Cisneros.  Senator. 

Senator  D'Amato.  I  note  that  in  your  written  testimony,  you  ex- 
press concern  about  limiting  the  data  collection  requirements  of  the 

Home  Mortgage  Disclosure  Act.  You  indicate  that  one-third  of  all 
reporting  banks  would  fall  within  the  exemption.  Would  you  ex- 

pand on  that? 
Secretary  Cisneros.  Just,  Senator,  that  we  have  been  discussing 

the  importance  of  that  information  in  trying  to  get  fairness  in  ex- 
tending credit  for  home  mortgages  and  credit  for  nousing  loans  and 

so  forth,  and  the  irriportance  of  having  that  data. 
I  want  to  congratulate  the  Senator  for  his  part  in  the  New  York 

experience.  I  was  real  pleased  to  see  a  front  page  story  in  Sunday's 
New  York  Times  that  went  on  at  great  length  about  50,000  afford- 

able housing  units  built  in  New  York  City.  It  dwarfs  other  cities' 
efforts,  largely  because  we  have  been — the  Federal  Government,  to- 

gether with  banks  together  with  the  city  government,  has  made  a 
major  commitment  to  housing. 

It  is  always  helpful  in  those  situations  to  have  data  that  shows 
where  to  target  and  what  communities  are  underserved  and  where 

the  Government  programs  need  to  be  focused.  That's  the  impor- 
tance. That's  a  case  example  of  the  importance  of  having  data available  to  make  those  kinds  of  Governmental  decisions. 

Senator  D'Amato.  Mr.  Secretary,  as  you  have  already  mentioned 
the  tremendous  housing  efforts  of  New  York  City  and  we  both  have 
difficult  schedules,  let  me  take  this  opportunity  to  bring  up  another 
New  York  housing  matter. 

As  you  are  aware,  over  the  years,  some  of  our  cities,  especially 
New  York,  have  had  a  very  difficult  time  utilizing  the  funds  they 
have  due  to  the  limitations  of  the  siting  requirements.  Many  times 
they  find  that  land  they  want  to  use  has  been  declared  not  avail- 

able or  not  adequate  for  the  intended  use  because  of  the  population 
demographic  concerns  in  the  target  neighborhoods.  As  a  result, 
many  projects  have  been  held  up. 

We  are  now  reaching  a  time  when  it  is  critical  that  the  city's  ap- 
plication be  approved.  I  don't  want  to  go  into  too  much  detail,  but 

I  would  like  to  note  that  dollars  which  were  approved  in  1983  will 
be  lost,  unless  the  new  contract  with  HUD  is  signed.  These  are 

really  very  extenuating  circumstances — in  a  case  where  there  is  al- 
ready agreement  that  this  action  should  be  taken,  and  that  this 

project  will  maximize  the  use  of  resources. 
Secretary  Cisneros.  True.  If  you  give  me  the  person  on  your 

staff,  we'll  be  on  it  this  afternoon. 
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Senator  D'Amato.  Well,  this  is  the  problem,  I  have  been  told  con- 
flicting things  about  this  situation  from  your  staff. 

But  if  the  contract  is  completed  today.  New  York  runs  the  risk 
of  losing  this  important  funding.  We  are  talking  about  a  substan- 

tial dollar  commitment  to  the  city.  Mayor  Koch,  Mayor  Dinkins, 
and  Mayor  Guliani  have  all  been  involved  with  this  program  that 
has  really  helped  to  revitalize  New  York  City  neighborhoods.  We 

can't  afford  to  lose  those  dollars.  We  have  to  get  a  contract  signed. 
Secretary  CiSNEROS.  We  have  good  news  for  you,  I  think,  on  that 

front. 

Senator  D'Amato.  Thank  you. 
Secretary  CiSNEROS.  I'd  be  happy  to  share  that  with  you. 
Let  me  just  say,  Senator,  in  another  part  of  your  responsibility, 

part  of  your  State,  Buffalo,  are,  arguably,  some  of  the  most  impres- 
sive home  ownership  and  new  construction  of  housing  anywhere  in 

the  United  States,  where  a  particular  developer  named  Penman 
Homes,  in  conjunction  with  local  banks,  has  invested  back  in  the 
city. 

Again,  to  go  right  to  the  point  of  this  legislation,  I  am  sensitive 
to  the  problems  that  we  create  for  banks.  But  I  also  know  that 
there  are  ways  that  we  can  do  this.  We  can  invest  in  poor  neighbor- 

hoods. We  can  invest  in  cities.  We  can  invest  in  building  commu- 
nities if  we  can  strike  the  proper  balance.  You  have  in  the  next 

panel  bankers  who  are  doing  it,  like  the  folks  at — I  don't  want  to 
single  out  an  institution,  but  I  know  the  work  that  NationsBank 

is  doing.  I've  seen  it  up  close  in  Charlotte  and  other  places  that 
they  operate  in. 

Cathy  Bessant,  who  is  on  the  next  panel,  is  a  good  example  of 
somebody  who  is  striking  the  right  balance. 

As  we  go  through  this  re-evaluation  of  programs  for  the  last  dec- 

ade or  15  years,  it's  critical  that  we  don't  throw  the  baby  out  with 
the  bathwater,  but  strike  a  good  balance,  which  I  know  you  will  do. 

Senator  Shelby.  Mr.  Secretary,  we're  not  going  to  change  any 
proposals.  There  are  no  proposals  to  change  anything  dealing  with 

NationsBank  and  these  large  institutions.  We're  talking  about  giv- 
ing relief  on  the  CRA  to  the  small  banks  of  the  Nation  that  are  al- 

ready involved  in  the  community. 

What  NationsBank's  doing  or  wants  to  do,  they  can  keep  on 
doing.  What  other  banks,  big  banks,  are  doing,  that's  great.  They 
can  keep  on  doing  those  things  under  our  proposal. 
Any  other  questions  of  the  Secretary? 
[No  response.] 
Mr.  Secretary,  we  appreciate  your  appearance  here  and  hope 

that  this  information  you  were  going  to  furnish  for  the  record  will 
be  forthcoming. 

Secretary  CiSNEROS.  Yes,  we'll  be  happy  to. 
Senator  Shelby.  Thank  you. 
Secretary  CiSNEROS.  Thank  you.  Senator. 
Mr.  Retsinas.  Thank  you. 
Senator  Shelby.  Our  second  panel  will  begin  with  James  M. 

Culberson,  Jr.,  chairman  of  the  board.  First  National  Bank  and 
Trust,  Ashboro,  NC,  on  behalf  of  the  American  Bankers  Associa- 
tion. 
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Richard  Mount,  president  and  CEO,  Saratoga  National  Bank, 
Saratoga,  CA,  on  behalf  of  the  Independent  Bankers  Association  of 
America. 

Billy  Don  Anderson,  president  and  CEO,  Valley  Federal  Savings 

Bank,  Sheffield,  AL,  on  behalf  of  America's  Community  Bankers. 
Ralph  Rohner,  dean,  Catholic  University  School  of  Law,  Wash- 

ington, DC,  on  behalf  of  the  Consumer  Bankers  Association. 
Warren  Lyons,  president,  AVCO  Financial  Services,  Irvine,  CA, 

on  behalf  of  the  American  Financial  Services  Association. 

John  Davey,  senior  vice  president,  Draper  &  Kramer,  Incor- 
porated, Chicago,  IL,  on  behalf  of  the  Mortgage  Bankers  Associa- 

tion of  America. 

We'll  start  with  Mr.  Culberson,  chairman  of  the  board,  First  Na- 
tional Bank  and  Trust.  All  of  your  written  testimony  will  be  made 

part  of  the  record  in  its  totality.  If  you  will  take  5  minutes  each 
and  sum  up  your  basic  testimony. 

OPENING  STATEMENT  OF  JAMES  M.  CULBERSON.  JR. 
CHAIRMAN  OF  THE  BOARD 

FIRST  NATIONAL  BANK  AND  TRUST,  ASHBORO,  NC 
ON  BEHALF  OF  THE  AMERICAN  BANKERS  ASSOCIATION 

Mr.  Culberson.  Thank  you,  Mr.  Chairman. 
Mr.  Chairman,  I  would  like  to  thank  you  and  Senator  Mack  for 

your  continuing  leadership  in  the  battle  to  trim  back  unnecessary 
regulatory  redtape. 

I  would  also  like  to  thank  Senator  Bryan  and  other  Members  of 
the  Senate  Banking  Committee  that  are  cosponsoring  the  Shelby- 
Mack  bill,  S.  650. 

S.  650  will  go  a  long  way  toward  restoring  balance  to  bank  regu- 
lation. By  untangling  some  of  the  red  tape  and  reducing  unneces- 

sary costs,  S.  650  will  help  accomplish  three  important  goals.  First, 
it  will  help  bank  customers  by  making  bank  products  less  expen- 

sive and  less  complicated.  Second,  it  wul  help  communities  by  free- 
ing up  scarce  resources  that  can  be  used  to  foster  economic  growth. 

Third,  it  will  reduce  the  competitive  disadvantage  of  banks  versus 
nonbank  competitors  which  offer  virtually  identical  products  with- 

out the  same  regulatory  costs. 
Mr.  Chairman,  the  cost  of  regulation  is  not  just  a  minor  nuisance 

for  bankers.  It  has  a  significant  impact  on  bank  customers  and 
local  economies.  A  study  oy  the  regulators  put  the  cost  as  high  as 
$17V2  billion,  and  that  was  3  years  ago.  This  is  a  significant  drain 
on  bank  resources  and  results  in  more  expensive  bank  products 
and  lower  economic  growth. 

As  an  ABA  officer,  I  talk  to  hundreds  of  bankers  across  the  coun- 
try. Many  have  told  me  they  are  considering  leaving  banking  be- 

cause they  simply  can't  keep  up  with  the  huge  volume  of  redtape. 
In  the  short  time  I  have  this  morning,  I  would  like  to  touch  brief- 
ly on  a  few  provisions  of  S.  650. 

First,  Truth-in-Savings.  Truth-in-Savings  is  a  good  example  of 
how  well-intentioned  laws  can  end  up  as  a  costly  and  unnecessary 
regulation.  This  law  was  aimed  at  preventing  paying  interest  only 
on  investable  balances.  But  it  ended  up  changing  disclosures  on 
virtually  all  consumer  accounts. 
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The  Federal  Reserve  study  on  Truth-in-Savings  found  that  most 
banks  already  provided  customers  with  the  required  disclosure.  But 

few  provided  all  disclosures  exactly  as  specified  by  Truth-in-Sav- 
ings. So  most  banks  had  to  change  virtually  all  their  documents 

and  practices.  The  cost?  About  $417  million,  according  to  the  Fed, 
and  this  is  only  one  regulation.  The  cost  for  smaller  banks  is  pro- 

portionately greater,  5  times  as  much  per  account  as  larger  institu- 
tions. 

The  worst  part  is  that  it  isn't  helping  our  customers.  I  can  tell 
you  from  my  experience  that  almost  no  one  reads  the  disclosures. 
They  generally  go  straight  into  the  trash  can. 
CRA  is  another  example  of  how  a  simple  and  well-intentioned 

law  can  develop  into  a  compliance  nightmare.  The  problem  with 
CRA  is  not  that  it  requires  bankers  to  invest  in  a  community.  They 
do  that  anyway.  The  problem  is  that  CRA  compliance  takes  time 
and  resources  that  could  otherwise  be  invested  in  the  community. 

S.  650  addresses  four  specific  CRA  problems. 
First,  it  would  eliminate  the  required  reporting  of  small  business 

and  small  farm  loans.  The  data  collected  would  be  useless  in  deter- 

mining a  bank's  commitment  to  community  reinvestment  or  small 
business  credit  conditions.  But  it  will  add  significantly  to  the  cost 
and  complexity  of  small  business  lending.  The  result  would  be  more 
expensive  bank  credit  and  less  of  it,  exactly  the  opposite  of  what 
CRA  is  all  about. 

Second,  it  recognizes  that  community  banks  do  not  need  CRA  to 
make  them  invest  in  their  communities.  Community  investment  is 

what  banks  like  mine  do.  If  I  didn't  invest  in  my  community,  I 
would  not  be  in  business  very  long.  But  to  prove  and  document 

what  we're  doing  is  expensive,  frustrating  and  time-consuming. 
Third,  it  establishes  a  conclusive  CRA  rating  system.  This  provi- 

sion will  not  limit  community  input.  In  fact,  it  provides  a  formal 
mechanism  for  that  input  and  establishes  a  procedure  that  is  fair 
to  all  parties.  Allowing  banks  with  a  satisfactory  or  better  CRA  rat- 

ing to  have  their  application  held  hostage  by  community  group  pro- 
tests simply  makes  no  sense. 

Fourth,  it  eliminates  duplicative  CRA  requirements  for  members 
of  the  Federal  Home  Loan  Bank  System.  It  is  pointless  to  have  a 
redundant  CRA  regulation  from  different  Government  agencies. 

Mr.  Chairman,  there  are  many  other  important  provisions  in 
S.  650  that  we  strongly  support.  We  look  forward  to  working  with 
you  to  ensure  its  passage. 

Thank  you,  Senator. 
Senator  Shelby.  Thank  you.  Mr.  Richard  Mount,  president  and 

CEO,  Saratoga  National  Bank,  Saratoga,  CA,  on  behalf  of  the  Inde- 
pendent Bankers  Association. 

OPENING  STATEMENT  OF  RICHARD  L.  MOUNT 
PRESIDENT  &  CEO,  SARATOGA  NATIONAL  BANK 

SARATOGA,  CA  AND  PRESIDENT 
INTERNATIONAL  BANKERS  ASSOCIATION  OF  AMERICA 

ACCOMPANIED  BY  PETER  M.  KRAVTTZ,  LEGISLATIVE  COUNSEL 
ON  BEHALF  OF 

INDEPENDENT  BANKERS  ASSOCIATION  OF  AMERICA 

Mr.  Mount.  Good  morning,  Mr.  Chairman. 
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We  appreciate  the  opportunity  to  testify  on  the  issue  of  rehef 
from  unnecessary  regulatory  burden. 
We  want  to  commend  you  and  Senator  Mack  for  your  previous 

efforts  which  culminated  in  the  regulatory  relief  provisions  con- 
tained in  the  Riegle  Community  Development  and  Regulatory  Im- 

provement Act  of  1994.  That  bill  was  an  excellent  first  step  in  free- 

ing the  resources  of  banks  to  do  what  they're  intended  to  do,  and 
that  is  loan  money  to  their  communities. 

S.  650,  The  Economic  Growth  and  Paperwork  Reduction  Act  of 
1995,  is  a  much  needed  second  step  that  contains  many  additional 
needed  reforms. 

I  want  to  give  you  an  example  of  what  the  regulatory  burden 
does  to  community  banks. 

I  have  23  employees  and  in  my  last  CRA  and  compliance  exam- 
ination, there  were  8  examiners  in  my  bank  for  3  weeks. 

Senator  Shelby.  Repeat  that  again,  if  you  would,  Mr.  Mount. 
Mr.  Mount.  Yes.  I  have  23  employees. 
Senator  Shelby.  You  have  23  employees. 

Mr.  Mount.  That's  correct.  In  my  last  CRA  and  compliance 
exam,  I  had  8  examiners  in  my  bank  for  3  weeks.  Now  that  com- 

pares with  only  5  examiners  for  3  weeks  when  I  had  my  safety  and 
soundness  review.  This  pattern  of  having  longer  and  longer  CRA 
compliance  examinations  is  repeated  over  and  over  again. 

I  think  there  is  something  badly  flawed  with  a  system  which 
takes  twice  as  long  to  examine  for  CRA  and  consumer  compliance 
than  what  it  takes  to  examine  for  safety  and  soundness. 
Remember,  the  cost  to  the  bank  and  to  the  consumer  is  tremen- 

dous. I  think  Chairman  Heifer  from  the  FDIC  went  into  some  de- 
tail yesterday  as  to  the  costs  involved  with  small  banks  in  comply- 
ing with  some  of  these  issues. 

The  other  thing  is  one  size  does  not  fit  all  in  the  area  of  bank 
regulation.  The  IBAA  hopes  that  this  recognition  will  set  a  trend 
for  future  banking  legislation  so  that  all  legislation  will  take  into 
account  whether  community  banks  should  be  treated  differently 
from  the  large  financial  institutions. 

I  would  like  to  now  discuss  several  provisions  in  the  bill  which 
IBAA  believes  will  relieve  unnecessary  burdens  and  therefore  in- 

crease access  to  credit  for  all  Americans. 
My  written  statement  goes  into  a  great  deal  of  detail  about  these 

and  other  areas  that  the  bill  addresses. 

The  bill  would  exempt  banks  with  less  than  $250  million  in  as- 
sets from  the  CRA  requirements.  The  exempt  banks  would  only 

have  approximately  14  percent  of  the  total  banking  assets  in  the 
United  States. 
Community  banks  must,  by  their  very  nature,  transact  business 

in  their  local  communities.  The  health  of  a  community  bank  is  di- 
rectly related  to  the  health  of  the  community.  If  the  community 

does  not  flourish,  the  bank  itself  will  not  flourish.  CRA  is  not  nec- 
essary to  make  these  banks  responsive  to  their  community  needs. 

With  regard  to  RESPA,  I  have  several  comments  there  and  I  will 

save  some  of  these  for  questions  because  there's  quite  a  bit  of  de- tail. 

We  went  through — the  IBAA  Mortgage  Corporation  went  through 
2y2  years  trying  to  get  some  kind  of  a  resolution  from  HUD  with 
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regard  to  our  mortgage  program.  And  2V2  years  later,  we  still  don't have  an  answer. 
As  a  result  of  that,  we  stopped  the  program  with  roughly  200  of 

our  community  banks,  mostly  in  the  rural  areas  of  the  United 
States,  and  an  average  asset  size  of  about  $53  million,  average  loan 
size  of  about  $75,000.  This  was  cut  because  we  simply  could  not  get 
an  answer  from  HUD. 

As  far  as  the  Real  Estate  Settlement  Procedures  Act,  RESPA 
provides  consumers  with  some  very  valuable  information  when 
they  purchase  a  home.  However,  some  of  the  disclosures  are  dupli- 

cations of  disclosures  required  under  Truth-in-Lending  and  the 
timing  of  some  of  these  Truth-in-Lending  and  RESPA  disclosures 
are  not  coordinated. 

S.  650  would  solve  many  of  these  problems  by  transferring  regu- 
lation writing  and  interpretive  ruling  authority  from  HUD  to  the 

Federal  Reserve  Board. 

With  regard  to  Truth-in-Lending,  the  proposed  Truth-in-Lending 
amendments  make  several  worthwhile  changes.  First,  it  rectifies 
the  ridiculous  decision  of  the  11th  Circuit  in  the  Rodash  case.  This 
permits  borrowers  to  rescind  loans  for  minor  technical  violations  in 
disclosures.  Second,  it  eliminates  an  unnecessary  right  of  rescission 
in  refinance  transactions.  Third,  it  allows  the  Federal  Reserve  to 
eliminate  the  right  of  rescission  for  other  types  of  transactions. 
Fourth,  it  greatly  simplifies  the  disclosures  needed  for  adjustable 
rate  mortgages,  which  many  banks  do  not  offer  due  to  the  complex- 

ity of  the  current  disclosures. 
In  short,  the  changes  in  the  Truth-in-Lending  would  enhance  the 

products  that  banks  offer  consumers  without  lessening  the  value 
and  the  quality  of  the  disclosures  and  the  protection. 

With  regard  to  Truth-in-Savings,  the  bill  would  repeal  the  disclo- 
sure provisions  of  the  Truth-in-Savings  Act.  Truth-in-Savings  dis- 

closures are  complicated,  they're  confusing,  and  they're  not  very 
helpful  to  the  consumer.  The  formula  that  was  ultimately  adopted 
by  the  Federal  Reserve  for  the  APY  is  recognized  as  being  the  best 
of  many  possibilities.  But  it  still  has  been  subject  to  very  harsh 
criticism,  and  the  consumer  rarely,  if  ever,  uses  the  disclosure. 
The  small  bank  examination  cycle,  S.  650  would  extend  the  ex- 

amination cvcle  to  24  months  for  CAMEL  1  rated  banks  with  up 
to  $250  million  in  assets  and  allow  the  agencies  the  discretion  to 
extend  the  cycle  for  CAMEL  2  rated  banks  with  up  to  $250  million 
in  assets. 
We  fully  agree  and  support  the  credit  card  and  EFT  proposals 

that  are  under  S.  650. 
There  are  a  number  of  other  areas  that  are  covered  by  the  bill. 

Generally,  IBAA  supports  these  other  initiatives.  There  are  two 
sections  of  this  bill,  however,  that  we  believe  should  not  be  enacted. 
The  most  important  of  these  is  the  lifting  of  the  nonbank  bank 

growth  cap.  Consideration  of  lifting  the  nonbank  bank  growth  cap 
does  not  belong  in  a  regulatory  burden  reduction  bill.  This  is  a 
powers  and  structures  issue,  not  a  regulatory  burden  issue.  Non- 
bank  banks  breach  the  Bank  Holding  Company  Act  ban  on  mixing 
banking  and  commerce.  Congress  closed  this  loophole  in  1987. 
The  IBAA  believes  that  breaching  the  banking  and  commerce 

wall  is  unwise  for  many  reasons.  The  appropriate  place  for  this  de- 
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bate  to  occur  is  in  the  context  of  proposals  to  change  bank  powers. 
It  is  not  proper  to  consider  the  issue  in  the  context  of  regulatory 
burden  reduction  legislation.  Therefore,  we  urge  you  to  delete  this 
provision  from  S.  650. 
The  Shelby-Mack  Economic  Growth  and  Regulatory  Paperwork 

Reduction  Act  of  1995  is  an  important  and  a  very  real  step  in  re- 
lieving the  banking  industry  of  many  unnecessary  burdens.  Pas- 

sage of  this  legislation  will  save  consumers  money  and  help  invig- 
orate the  economy  by  lessening  costs  and  freeing  up  resources  to 

allow  the  industry  to  better  meet  its  job  of  serving  the  banking 
needs  of  its  communities. 
We  salute  your  efforts  in  this  area  and  thank  you  for  allowing 

us  to  testify  on  this  extremely  important  issue. 
I  would  be  pleased  to  answer  any  questions  you  may  have.  I  real- 

ize I  had  to  rush,  but  I  had  5  minutes. 
Senator  Shelby.  Yes,  sir.  Thank  you,  Mr.  Mount. 
Our  next  witness  is  Billy  Don  Anderson,  president  and  CEO,  Val- 

ley Federal  Savings  Bank,  Sheffield,  AL. 
Mr.  Anderson. 

OPENING  STATEMENT  OF  BILLY  DON  ANDERSON 
PRESIDENT  &  CEO,  VALLEY  FEDERAL  SAVINGS  BANK 

SHEFFIELD,  AL 

ON  BEHALF  OF  AMERICA'S  COMMUNITY  BANKERS 
Mr.  Anderson.  Thank  you,  Mr.  Chairman.  Good  morning.  My 

name  is  Billy  Don  Anderson  and  I  am  president  and  chief  executive 

officer  of  Valley  Federal  Savings  Bank.  We're  a  $125  million  SAIF- 
insured  institution  that  has  four  offices  and  serving  the  northwest 
portion  of  Alabama. 

It's  indeed  a  pleasure  to  be  here  to  testify  to  the  Subcommittee 
on  behalf  of  America's  Community  Bankers.  I  am  a  director  at  the 
ACB  and  a  member  of  the  regulatory  burden  relief  task  force  and 
also  a  member  of  its  governmental  affairs  council.  The  ACB  is  a 
national  trade  organization  with  about  2,000  savings,  community 
and  financial  institutions  and  some  related  business  firms. 
We  welcome  and  encourage  the  successful  effort  that  was  made 

last  year.  We  do  not  view  the  success  that  the  Congress  had  last 
year  as  the  end,  but  more  or  less  as  the  beginning  or  another  step 

to  the  path  of  reducing  some  of  this  regulatory  burden.  There's  a lot  more  work  that  needs  to  be  done. 
This  particular  bill  here,  the  S.  650,  The  Economic  Growth  and 

Regulatory  Paperwork  Reduction  Act,  is  an  excellent  measure  that 
significantly  advances  this  process.  ACB  supports  the  thrust  of  this 
legislation  with  a  few  suggested  modifications  and  most  of  those 
have  been  submitted  in  our  previously  written  testimony,  papers 
and  outlines. 

What  I'd  like  to  do  this  morning  is  simply  quickly  share  with  you 
some  of  the  personal  experience  tnat  we  have  with  regulatory  bur- 
den. 

I've  been  with  the  bank  for  over  30  years.  When  I  first  was  con- 
fronted with  the  lending  business,  the  loans  were  rather  simple 

documents.  There  was  an  application,  approval  form,  an  underwrit- 
ing approval  form,  a  note,  a  mortgage,  and  maybe  an  insurance 

policy.  These  were  good  loans.  There  was  almost  no  foreclosures 
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and  yet,  today,  that  same  conventional  loan  would  require  a  loan 
document  about  an  inch  thick. 

I  bring  for  your  visual  look  the  number  of  forms  that  are  in  our 
computer  base  that  are  required  or  maybe  available  for  a  conven- 

tional loan. 
Mr.  Chairman   
Senator  Shelby.  By  conventional  loan,  you  are  speaking  of  a  loan 

on  someone's  home. 
Mr.  Anderson.  That's  correct,  just  a  regular  home  mortgage. 
Now,  not  all  of  these  documents  are  used  in  every  case,  but  all 

of  these  documents  have  to  be  viewed  by  my  underwriting  people, 
my  processing  people  to  determine  if  they  are  necessary  and  re- 

quired. If  I  wanted  to  be  dramatic  with  this,  I  could  take  them  to- 
gether and  they  would  stretch  out  119  feet. 

Senator  Shklby.  119  feet. 
Mr.  Anderson.  Yes,  sir. 
Senator  Shelby.  What  do  most  people  do  with  those  papers?  Do 

they  read  them  at  closings  at  all? 
Mr.  Anderson.  Are  you  kidding? 
Senator  Shelby.  No,  I  am  kidding. 
[Laughter.] 
Do  they  read  them  or  do  they  just  sign  them  and  throw  them 

away,  or  what  do  they  do? 
Mr.  Anderson.  They  sometimes  take  them  back  with  them.  I 

don't  know  what  happens  to  them.  But  I  can  tell  you  this.  I  was 
speaking  with  one  of  our  closing  attorneys  the  other  night  and  I 
asked  him  about  this  very  situation. 

He  said,  in  all  the  years  that  I've  been  closing  mortgages,  I  have 
never  had  anyone  to  read  these  documents,  even  though  they  have 
been  encouraged  to  read  them  and  time  has  been  given  for  them 
to  read  them. 

Senator  Shelby.  What  do  they  read?  The  note? 
Mr.  Anderson.  The  check.  They  read  who  the  check  is  made  out 

to. 

Senator  SHELBY.  Absolutely. 

Mr.  Anderson.  In  the  disclosure,  I'll  be  honest  with  you,  there 
are  some  very  important  things,  the  APR  and  into  settlement, 

there's  a  lot  of  items  in  the  settlement  sheet  that  they  need  to  have for  their  records. 
Senator  Shelby.  Cost. 
Mr.  Anderson.  Cost.  Of  course,  in  that  case,  we  have  some  areas 

that  we  need  to  have  some  revisions  on,  as  you  well  know,  very 
well  know. 

I  would  encourage  this  legislation  to  pursue  further  the  blending 

of  the  RESPA  with  the  Truth-in-Lending  and  see  if  we  can't  get 
some  relief  to  mesh  those  things  down  into  less  burdensome  docu- 
ments. 

I  showed  you  the  conventional.  Look  at  the  FHA.  This  is  the 
FHA  forms. 

Senator  Shelby.  Now  how  much  thicker  is  the  second  one  you 
just  put  up? 

Mr.  Anderson.  This  one  is  only  129  feet  long. 
Senator  Shelby.  129  feet  long. 
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Mr.  Anderson.  This  is  the  VA.  Evidently,  they  trust  our  veter- 

ans a  Httle  more.  It's  only  89  feet  long. Senator  Shelby.  89  feet  long. 
[Laughter.] 
Mr.  Anderson.  Of  course,  here  are  some  miscellaneous  forms 

that  deal  with  credit  denial  and  a  number  of  other  things  that  may 
not  get  into  the  file,  especially  the  file  that  was  approved. 

Senator  Shelby.  In  your  30  years  in  consumer  banking,  dealing 
with  people  and  forms  and  regulations,  has  most  of  this  paperwork 
grown,  say,  in  the  last  10  or  12  years? 

Mr.  Anderson.  Immensely.  I  mentioned  before,  I  am  only  a  $125 
million  bank.  I  would  have  never  thought  that  I  would  see  the  day 
when  I  would  have  to  hire  a  full-time  compliance  officer  to  work 
in  my  institution. 

Today,  we  not  only  have  a  full-time  compliance  officer.  We  have 

a  library  of  compliance  materials  next  door  to  her  office.  We  can't 
even  put  those  in  there.  Then  we  have  costs  associated. 

I  have  47  employees.  About  15  of  them  are  involved  in  some 
manner  of  speaking  throughout  their  business  in  statute  compli- 

ance. It  costs  my  institution,  I  am  roughly  estimating,  about 
$695,000  a  year  to  comply  with  everything  that  we  do. 

Senator  Shelby.  You  are  basically  a  community  banker.  That's 
what  you  are. 

Mr.  Anderson.  That's  correct.  I  am  a  community  bank. 
Senator  Shelby.  Most  of  your  deposits  come  out  of  the  commu- 

nity and  most  of  your  loans  are  in  the  community.  Is  that  right? 
Mr.  Anderson.  We  finance  most  of  our  loans  from  local  retailde- 

posits.  I  have  purposely  directed  our  business  plan  to  serve  the 
community  and  with  all  the  products  that  are  associated  with  that. 

Senator  Shelby.  All  the  people  in  the  community.  Is  that  right? 

Mr.  Anderson.  That's  correct,  all  of  the  people  in  the  commu- 
nity. As  you  said  earlier,  I  depend  on  all  the  business.  I  cull  no 

business  there.  If  it's  well  underwritten,  I  want  it. 
Senator  Shelby.  If  it's  in  the  community. 
Mr.  Anderson.  Certainly. 
Senator  Shelby.  OK  Thank  you,  Mr.  Anderson. 
Our  next  witness  is  Mr.  Ralph  Rohner,  dean.  Catholic  University 

School  of  Law,  on  behalf  of  the  Consumer  Bankers  of  America. 

OPENING  STATEMENT  OF  RALPH  ROHNER,  DEAN 
CATHOLIC  UNIVERSITY  SCHOOL  OF  LAW,  WASHINGTON,  DC 
ON  BEHALF  OF  THE  CONSUMER  BANKERS  ASSOCIATION 

Mr.  Rohner.  Thank  you,  Mr.  Chairman.  Good  morning. 
I  also  serve  as  chair  of  the  Consumer  Bankers  Association  law- 

yers committee,  and  it  is  in  that  context  that  I  speak  on  their  be- 
nalf  this  morning. 
CBA  first  joins  the  chorus  of  commendation  from  the  panel  on 

the  introduction  and  pursuit  of  this  legislation. 

Indeed,  CBA  supports  virtually  the  entirety  of  S.  650.  In  particu- 
lar, CBA  would  note  its  support  for  the  spirit  or  the  themes  that 

run  through  that  legislation.  Particularly  the  spirit  or  theme  of  re- 
ducing regulatory  redundancies,  burdens  and  obstacles,  and  in  ad- 
dition, providing  incentives  for  financial  institutions  and  the  regu- 
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lators  and  their  customers  to  pursue  a  shared  objective  of  healthy 
economic  growth. 
Our  prepared  statement  addresses  a  number  of  matters  and  I 

would  focus  on  only  several  in  my  few  minutes  this  morning. 
The  first  is  the  provisions  in  Section  302  of  the  bill  dealing  with 

self-testing  incentives  in  the  fair  lending  area. 
As  a  premise,  certainly  CBA,  and  I  believe  the  entire  financial 

institutions  industry,  supports  the  nondiscrimination  goals  of  the 
Equal  Credit  Opportunity  Act  and  the  Fair  Housing  Act,  especially 
in  this  area  where  the  issues  can  be  so  difficult,  so  nuanced. 

Banks  need  and  want  to  know  how  their  own  credit-granting 
processes  work,  from  computer  systems  to  personnel  training  to 

sensitivity  in  the  loan  office  and  at  the  receptionist's  desk. 
An  important  tool  in  these  efforts  is  internal  compliance  audit- 

ing, self-testing  in  some  fashion. 
The  more  thorough  and  self-critical  banks  are  encouraged  to  be 

in  these  self-testing  exercises,  the  more  likely  they  will  be  able  to 
identify  and  eliminate  any  kinds  of  questionable  practices. 

Thus,  we  commend  and  particularly  support  Section  302,  which 
gives  to  financial  institutions  the  incentive  to  engage  in  that  kind 
of  thorough  self-testing  by  assuring  that  the  results  of  that  process 
will  not  be  used  against  them  by  their  bank  regulators  or  by  refer- 

ral to  other  enforcement  agencies. 
Again,  we  support  that  provision. 
Indeed,  we  would  suggest  that  it  might  well  be  expanded  to  in- 

clude an  equivalent  protection  for  self-testing  materials  and  results 
in  private  civil  litigation  as  well,  where  discovery  fishing  expedi- 

tions and  the  like  may  turn  up  or  might  otherwise  turn  up  that 
kind  of  information  and  turn  it  against  the  banks  in  a  fashion 
which  certainly  provides  substantial  disincentive  to  continue  that 
kind  of  self-analysis. 

A  second  matter  that  we  would  comment  on  are  the  proposed  ad- 
justments to  the  Community  Reinvestment  Act.  Again,  I  would 

state  at  the  premise,  or  as  a  premise,  that  the  Consumer  Bankers 
Association  supports  wholly  the  objectives  of  the  Community  Rein- 

vestment Act  and  not  just  because  it  is  a  tolerable  layer  of 
consumer  protection  compliance  in  some  fashion,  but  because  we 
believe  it  goes  almost  to  the  heart  of  the  business  of  banking,  that 
it  represents  a  statement  of  aspirations  or  objectives  of  investment 
by  financial  institutions  back  into  their  communities,  that  banks 
perhaps  have  been  doing,  or  at  least  ought  to  be  doing,  always. 

The  amount  of  such  activity  that  is  community  reinvestment  ac- 
tivity of  banks  in  this  country  over  recent  years  has  been  enor- 
mous. We  have  attached  to  our  testimony  a  compendium  of  efforts 

by  banks  to  invest  back  into  their  communities. 
CBA  also  acknowledges  and  applauds  the  extraordinary  efforts  of 

the  bank  regulatory  agencies  to  revise  recently  the  CRA  regula- 
tions in  directions  that  apparently  all  agree  are  healthy. 

But  we  do  particularly  support  the  provisions  in  S.  650  that  add 
or  link  two  notions  that  we  think  are  very  appropriately  linked  and 
very  critical  to  a  future  healthy  CRA  arena.  Those  two  notions  are 
community  input  and  conclusive  ratings. 
We  do  indeed  support  the  notion  that  community  input  in  the 

CRA  process  is  appropriately  at  the  examination  stage  and  that 
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conclusive  satisfactory  and  above  ratings  ought  then  stand  the 
bank  in  good  stead  and  enable  the  bank  to  rely  on  them  thereafter. 

Finally,  and  iust  a  brief  comment  because  other  panelists  have 
already  touched  on  it  and  you  have  as  well,  Mr.  Chairman. 
There  are  any  number  of  provisions  in  the  bill  that  attempt  to 

fix  problems  in  existing  statutes  that  have  been  on  the  books  for 
a  while,  from  Truth-in-Lending  to  Truth-in-Savings  to  RESPA  to 
Electronic  Fund  Transfer  Act  and  the  Equal  Credit  Opportunity 
Act.  We  would,  indeed,  add  the  Consumer  Leasing  Act  as  one  that 
may  be  eligible  for  some  fixes. 

It  is  simply  the  reality  that  those  various  statutes  written  at  var- 
ious times  with  regulatory  and  enforcement  duties  assigned  to  var- 
ious agencies  over  time  get  a  bit  out  of  kilter.  They  need  a  tune- 

up. 
We  commend  you  and  this  legislation  for  attempting  that  kind  of 

tune-up.  We'll  be  happy  to  answer  any  questions. Thank  you. 
Senator  Shelby.  Mr.  Warren  Lyons,  president,  AVCO  Financial 

Services,  on  behalf  of  the  American  Financial  Services  Association. 
Mr.  Lyons. 

OPENING  STATEMENT  OF  WARREN  R.  LYONS 
PRESroENT,  AVCO  FINANCIAL  SERVICES 

IRVINE,  CA  ON  BEHALF  OF  THE 
AMERICAN  FINANCIAL  SERVICES  ASSOCIATION 

Mr.  Lyons.  Good  morning. 
Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  War- 

ren Lyons  and  I  am  presenting  this  testimony  on  behalf  of  the 
American  Financial  Services  Association,  which  is  located  here  in 
Washington,  DC. 

I  serve  as  chairman  of  AFSA  and  also  as  president  of  AVCO  Fi- 
nancial Services,  which  is  located  in  Irvine,  CA,  and  is  a  subsidiary 

of  Textron,  Inc.  We  do  business  in  42  States,  the  Commonwealtn 
of  Puerto  Rico,  through  over  700  offices  and  service  more  than  1 
million  customers.  Our  average  customer  has  income  of  approxi- 

mately $35,000  per  year  and  is  in  the  age  range  of  25  to  45. 
The  American  Financial  Services  Association  appreciates  this  op- 

portunity to  express  our  views  on  S.650. 
AFSA  is  the  trade  association  for  a  wide  variety  of  nontradi- 

tional,  market-funded  providers  of  financial  services  to  consumers 
and  small  businesses,  providing  between  10  and  15  percent  of 
consumer  credit  in  the  United  States. 

AFSA  strongly  supports  S.  650  and  appreciates  the  opportunity 
to  express  its  views.  We  believe  the  bill  takes  a  major  step  toward 
simplifying  the  enormously  complex  Federal  consumer  lending  laws 
that  have  evolved  over  the  past  25  years,  and  which  place  signifi- 

cant operating  burdens  on  consumer  creditors. 
Despite  the  best  of  intentions,  it  is  not  clear  from  common  sense, 

individual  experience,  or  any  empirical  evidence  that  very  much  of 
this  effort  and  its  associated  costs  substantially  benefit  consumers. 

The  chart  attached  to  my  written  statement,  based  on  a  survey 
of  home  equity  borrowers,  gives  some  idea  of  the  problem.  While 
almost  100  percent  of  all  consumers  knew  or  learned  that  there 
was  a  lien  on  their  home,  and  approximately  90  percent  knew  that 
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there  was  a  right  to  cancel,  only  6  to  8  percent  of  those  consumers 
said  that  the  Truth -in -Lending  Act  disclosures  affected  their  credit 
decisions. 

There  is  no  doubt  that  consumers  and  lenders  alike  benefit  from 

and  want  simple,  meaningful  disclosures.  But  as  this  study  indi- 
cates, there  are  significant  cost-benefit  concerns  and  serious  ques- 

tions as  to  whether  consumers  need  or  want  this  type  of  regulation. 
S.  650  identifies  a  number  of  major  problem  areas  in  regulation 

and  takes  constructive  steps  to  reduce  the  burden  on  lenders  with- 
out impairing  consumer  protection.  When  consumer  abuses  do 

occur,  it  tends  to  be  in  very  limited  situations  where  market  forces 
are  weak.  No  legitimate  lender  operating  in  a  competitive  market 
can  stay  in  business  for  long  by  mistreating  customers. 
We  particularly  support  the  provisions  of  the  bill  that  provide  for 

reconciling  two  of  the  most  far-reaching  and  complex  disclosure 
statutes  for  consumer  credit — the  Truth-in-Lending  Act  and  the 
Real  Estate  Settlement  Procedures  Act. 

Not  only  do  these  statutes  have  two  different  mechanisms  for 
providing  similar  information  in  real  estate  transactions,  but  they 
are  presently  interpreted  by  two  different  regulators.  By  transfer- 

ring interpretive  authority  for  the  RESPA  to  the  Fed  with  instruc- 
tions to  eliminate  duplicative  and  unnecessary  requirements,  S.  650 

would  begin  to  simplify  and  even  reduce  the  extraordinary  paper- 
work which  is  involved  in  most  real  estate  transactions  today. 

We  are  also  pleased  that  the  bill  would  remove  some  classes  of 
loans  from  RESPA  coverage  and  we  are  hopeful  that  the  committee 
will  consider  making  additional  changes  to  the  act. 

In  addition  to  taking  steps  to  eliminate  duplication  and  overlap 
between  RESPA  and  Truth-in-Lending,  S.  650  also  addresses  some 
of  the  most  serious  problems  specific  to  Truth-in-Lending.  The  bill 
would  clarify  the  act  to  rectify  the  uncertainty  and  inflexibility  in 
the  law  that  gave  rise  to  the  Rodash  decision  and  would  prevent 
further  class  action  suits  over  minor,  technical  violations  of  TILA. 

Although  we  hope  there  is  room  for  discussion  on  issues  such  as 

tolerance  levels,  we  commend  the  bill's  sponsor  for  taking  the  first 
important  steps  toward  making  the  act  a  more  useful  and  user- 
friendly  law. 

Title  II  of  the  bill  amends  the  Home  Mortgage  Disclosure  Act  to 

increase  the  exemption  for  "small  institutions."  While  AFSA  does 
not  oppose  this  provision,  we  believe  that  an  additional  useful 

change,  possibly  in  place  of  the  bill's  provisions,  would  be  to  limit 
its  applicability  to  those  loans  which  are  actually  meant  to  serve 
the  housing  needs  of  the  community — specifically  home  purchase 
and  home  improvement  loans. 

Unfortunately,  the  law  has  been  interpreted  in  recent  years  to  go 
far  afield  from  the  type  of  lending  that  was  actually  intended, 
which  was  to  help  people  purchase  homes.  The  regulations  now 
cover  refinancings  and  some  types  of  equity  loans  which  are  not 
used  for  housing  purposes. 

Although  S.  650  does  not  currently  address  the  Consumer  Leas- 
ing Act,  AFSA  believes  that  a  legislative  update  of  certain  parts  of 

that  law  is  necessary  to  assist  the  regulators  and  help  maintain  the 
integrity  of  leasing  as  a  consumer  alternative  to  financing  a  vehi- 
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cle.  We  hope  to  work  with  the  Subcommittee  on  appropriate  lan- 
guage. 
AFSA  is  pleased  that  S.650  also  addresses  a  restriction  on  22 

limited- purpose  banks  whose  asset  growth  is  restricted  by  law  to 
7  percent  annually.  Section  308  would  repeal  that  7  percent  growth 
restriction. 

Finally,  we  support  the  bill's  expansion  of  the  kind  and  amount 
of  credit  available  through  a  savings  association  by  broadening  the 

definition  of  a  "qualified  thrift  investment"  for  purposes  of  the  65 
percent  portfolio  asset  limitation  under  the  Qualified  Thrift  Lender 
test. 

Mr.  Chairman,  thank  you  very  much  for  the  opportunity  to  ex- 
press our  views.  We  look  forward  to  answering  any  questions  the 

subcommittee  may  have. 
Senator  Shelby.  Thank  you. 
Mr.  John  Davey,  senior  vice  president,  Draper  &  Kramer,  Chi- 

cago, Illinois,  on  behalf  of  the  Mortgage  Bankers  Association. 
Mr.  Davey. 

OPENING  STATEMENT  OF  JOHN  P.  DAVEY 
SENIOR  VICE  PRESIDENT 

DRAPER  &  KRAMER,  INC.,  CHICAGO,  IL 
ON  BEHALF  OF  THE  MORTGAGE  BANKERS  ASSOCIATION 

Mr.  Davey.  Thank  you,  Mr.  Chairman. 
MBA  strongly  supports  the  objectives  of  this  important  legisla- 

tion, which  will  reduce,  simplify  and  consolidate  regulatory  require- 
ments that  apply  to  mortgage  lending. 

Consumers  do  need  clear,  concise  disclosures  to  help  them  shop 
for  a  mortgage  and  to  understand  the  process.  Disclosures  have 
built  up  over  the  years.  We  have  heard  about  that  here.  At  this 

point,  they're  paperwork  burden  on  lenders.  But  more  than  that, 
they've  produced  a  blizzard  of  disclosures  which  are  just  over- 

whelming to  the  consumers  and  difficult  for  them  to  understand. 
Truth-in-Lending  and  RESPA  together  should  be  carefully  re- 

viewed to  eliminate  unnecessary  disclosures  and  to  simplify  them 
to  make  the  process  more  user-friendly. 

Lenders  must  have  intelligible  standards  to  comply  with  both 
Truth-in-Lending  and  RESPA.  Unclear  regulations  or  conflicting 
judicial  interpretations  are  subjecting  the  mortgage  lending  indus- 

try to  endless  rounds  of  litigation. 

We  have  heard  about  the  Rodash  holding.  It's  vivid  evidence.  It 
has  spawned  an  industry  rash  of  class-action  lawsuits. 
MBA  would  like  to  express  appreciation  for  the  recent  enactment 

of  H.R.  1380,  which  places  a  moratorium  on  these  class-action  suits. 
This  moratorium  will  give  Congress  time  to  consider  the  sub- 

stantive legislative  changes  within  this  bill,  S.  650. 
We  urge  that  these  issues  be  resolved  promptly  to  eliminate  the 

enormous  economic  exposure  that  the  industry  faces.  The  speed 
and  ferocity  with  which  the  plaintiffs  bar  are  attacking  this  oppor- 

tunity are  impressive,  if  not  chilling. 
In  our  written  materials,  we  snow  some  ads  the  lawyers  are 

sending  out,  soliciting  this  kind  of  business,  a  small  group  of  these 

lawyers  are  sending  out  these  ads.  They're  relying  on  legal  tech- 
nicalities to  reap  attorneys'  fees.  The  consumer  isn't  the  beneficiary 
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of  the  lawsuits.  Indeed,  the  lawsuits,  if  left  unchecked,  will  drive 
up  the  costs  for  all  buyers. 

Lenders  face  excessive  remedies  for  minor  errors  or  misinter- 
pretations, even  if  there  was  no  loss  to  the  borrower.  Truth-in- 

Lending  and  RESPA  are  intended  to  inform  consumers  and  to  zeal- 
ously protect  their  rights.  But  there  currently  is  no  balance  be- 
tween those  concerns  and  the  need  to  protect  an  entire  industry 

from  the  risk  of  economic  extinction. 

First,  the  3-year  right  of  rescission  is  a  draconian  remedy.  For 
a  $100,000  mortgage,  exercising  that  rescission  right  can  produce 
a  penalty  to  the  lender  and  a  windfall  to  the  borrower  of  up  to 
$30,000,  even  though  the  borrower  has  not  been  harmed  by  what 
is  usually  a  minor  technical  error. 

It's  important  to  note  that  RESPA  mandates  detailed  disclosure 
so  that  the  borrower  gets  an  itemization  of  all  fees. 
Truth-in-Lending  also,  second  of  all,  contains  a  3-day  rescission 

right.  This  is  the  cooling-off  period,  which  also  adds  cost  to  the 
transaction.  Many  consumers  resent  the  fact  that  this  rule  requires 
them  to  wait  3  days  after  settlement  to  receive  any  funds  on  refi- 
nance. 
The  purpose  of  most  refinance  loans  is  to  reduce  the  term  or 

rate,  which  benefits  borrowers.  So  it's  particularly  hard  to  under- 
stand the  purpose  of  a  cooling-off  period.  We  believe  the  borrower 

has  sufficient  time  to  refiect  upon  the  transaction  and  to  withdraw 
the  application  while  the  lender  is  processing  the  loan  prior  to  the 

settlement  of  the  mortgage.  He  doesn't  need  the  cooling-off  period. 
Rescission  subjects  lenders  to  the  possibility  of  massive  forfeit- 

ures for  minor  errors,  serves  no  credit-shopping  purpose,  and 
threatens  the  continued  vitality  of  the  mortgage  lending  and  secu- 

rities markets.  Mortgage  costs  will  increase  if  rescission  is  not  cur- 
tailed. All  mortgage  borrowers  will  have  to  pay  for  the  windfall  en- 

joyed by  those  borrowers  who  exercise  these  limited  rights. 
This  legislation  also  seeks  to  resolve  the  state  of  uncertainty  that 

exits  regarding  how  fees  should  be  characterized  and  to  increase 
the  extremely  low  $10  tolerance  that  applies  to  mortgage  disclo- 

sures. The  idea  behind  having  a  tolerance  is  to  recognize  the  inevi- 
tability of  minor  errors  that  represent  no  real  harm  to  the 

consumer  and  to  keep  such  harmless  errors  from  triggering  harsh 
remedies.  The  current  tolerance  does  not  serve  that  purpose.  In- 

stead, it  subjects  the  industry  to  a  standard  of  near-perfection. 
S.  650  moves  regulatory  jurisdiction  over  RESPA  from  HUD  to 

the  Fed.  Coordinating  RESPA  and  Truth-in-Lending  requirements 
is  an  important  objective.  MBA  strongly  believes  that  the  effective 
enforcement  of  RESPA,  which  prohibits  kickbacks  and  referral  fees, 
should  fall  to  a  single  regulator. 
MBA  has  strong  concerns  about  the  dispersal  of  RESPA  enforce- 

ment to  a  variety  of  regulators,  who  have  general  enforcement  pow- 
ers over  various  segments  of  the  real  estate  industry. 

MBA  believes  that  the  enforcement  provisions  of  RESPA  should 
be  administered  by  a  single  entity,  with  adequate  resources  to  pro- 

vide effective  deterrence  of  prohibited  activities,  which  can  have  a 
serious  impact  on  the  integrity  of  the  marketplace  if  left  unen- 
forced. 



246 

Congress  has  enacted  tough  rules  under  RESPA,  incorporating 
both  civil  and  criminal  penalties  into  that  provision.  MBA  believes 
that  RESPA  should  be  enforced  under  a  single  standard  and  that 
there  should  be  rigorous  enforcement  and  swift  articulation  of  the 
rules  to  reduce  that  uncertainty. 
Thank  you. 
Senator  Shelby.  I  guess  this  would  apply  to  all  of  you.  What  has 

been  your  experience  with  the  number  of  safety  and  soundness  ex- 
aminers that  examine  your  banks  in  comparison  to  the  number  of 

CRA  compliance  examiners  that  examine  your  banks? 
We  heard  a  few  minutes  ago  from,  I  believe,  Mr.  Mount. 
Mr.  Mount,  give  that  number  again  for  the  record.  You  can  start 

it  off. 

Mr.  Mount.  Basically,  we  had  8  examiners  for  3  weeks  for  CRA 
and  compliance  review.  We  had  5  examiners  for  3  weeks  for  safety 
and  soundness. 

Senator  Shelby.  How  large  is  your  bank? 

Mr.  Mount.  We're  $87  million. 
Senator  Shelby.  $87  million? 
Mr.  Mount.  Right. 
Senator  Shelby.  How  many  employees? 
Mr.  Mount.  Twenty-three  employees. 

Senator  Shelby.  What's  the  size  of  the  com.munity  you  operate in? 

Mr.  Mount.  Our  community  is  about  36,000  people. 
Senator  Shelby.  Small  community. 
Mr.  Mount.  Yes. 
Senator  Shelby.  What  about  you,  Mr.  Culberson? 
Mr.  Culberson.  My  bank  is  $260  million.  We  have  found  that 

we  have  had  probably  about  an  equal  number  of  safety  and  sound- 
ness and  compliance  examinations. 

Senator  Shelby.  CRA. 

Mr.  Culberson.  That's  right.  The  way  the  examiners  come  in, 
sometimes  it's  hard  to  identify  how  long  they're  there.  They'll  come 
for  2  days  and  leave.  But  generally,  it's  been  about  an  equal  num- ber. 

Senator  Shelby.  Mr.  Anderson,  what's  your  experience? 
Mr.  Anderson.  I  would  have  to  admit  that  they're  about  the 

same.  We  had  4  to  5  examiners  for  the  safety  and  soundness  re- 
cently. But  they  do  come  and  go  because  some  of  them  specialize 

in  certain  areas,  and  that's  certainly  true  for  the  compliance  area because  some  of  them  have  more  expertise. 
Now  I  will  say,  though,  the  compliance  examination  has  more  of 

a  burden  on  the  institution  for  preparation  prior  to  examination 
and  during  the  examination  than  the  safety  and  soundness  does. 

Senator  Shelby.  Dean  Rohner. 

Mr.  Rohner.  My  conversation  with  CBA  members  tends  to  con- 
firm the  same  range  of  numbers. 

Senator  Shelby.  Mr.  Lyons. 
Mr.  Lyons.  We  are  a  very  small,  limited  purpose  bank  with  total 

assets  under  $2  million.  We  have  been  negotiating  with  the  powers 
that  be  for  the  last  2  or  3  years  to  develop  a  CRA  policy,  although 
we  do  not  make  any  loans  at  the  present  time. 

Senator  Shelby.  Mr.  Davey. 
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Mr.  Davey.  Many  of  our  companies  are  bank-owned.  But  I  work 
for  a  small,  independent  mortgage  banker.  We  don't  take  deposits 
and  don't  get  the  benefit  of  Government  insurance. 

Senator  Shelby.  Have  any  of  you  ever  had  the  case  where  the 
number  of  examiners  in  your  bank  actually  outnumbered  your 
staff?  Has  it  gotten  that  bad  yet? 

[No  response.] 
Mr.  Mount. 
Mr.  Mount.  We  had  a  situation,  of  course,  when  the  bank  just 

opened.  At  that  point  in  time,  we  were  just  getting  ready  to  open 
the  doors.  We  had  7  employees.  I  know  that  at  the  first  examina- 

tion, we  had  12  examiners. 
Senator  Shelby.  Dean  Rohner,  the  FDIC  supports  expanding  the 

self-testing  provisions  of  S.  650  to  cover  private  litigation.  How 
could  a  Federal  privilege  be  crafted  like  the  Maryland  compliance 
review  documents  confidentiality  act  model  that  you  noted  in  your 
testimony? 

Mr.  Rohner.  How  could  it? 
Senator  Shelby.  Yes,  sir. 
Mr.  Rohner.  I  think,  frankly,  quite  readily. 
Senator  Shelby.  OK 
Mr.  Rohner.  In  fact,  CBA  has  done  some  of  that  drafting  and 

would  be  happy  to  continue  to  work  with  the  Subcommittee  on 
that.  It  is  a  delicate  crafting  process,  as  was  shown  in  the  Mary- 

land model,  but  I  think  it  can  be  done. 
Senator  Shelby.  But  the  Maryland  model  works? 
Mr.  Rohner.  As  far  as  I  know. 
Senator  Shelby.  OK  Mr.  Lyons,  nobody  seems  to  like  Section  8 

of  RESPA  or  knows  what  to  do  with  it.  What  are  the  problems  with 
the  interpretation  and  enforcement  of  Section  8? 

Mr.  Lyons.  I  think,  Mr.  Chairman,  some  of  the  difficulties  with 
Section  8  have  to  do  with  the  power  it  gives  HUD  to  define  what 

real  violations  are.  The  wording  is  so  broad  and  so  general,  as  it's 
currently  crafted,  that  it  makes  it  very  difficult  as  a  lender  to  know 
what  a  potential  violation  is.  Yet,  the  penalties  can  be  very  severe. 
So  clarification  would  be  in  order. 

Senator  Shelby.  If  RESPA  rule-writing  were  removed  from 
HUD,  what  would  you  recommend  we  do  with  Section  8? 

Mr.  Lyons.  Other  than  eliminate  it? 
Senator  Shelby.  Whatever.  Eliminate  it. 
Mr.  Lyons.  That  would  be  the  recommendation,  yes. 
Senator  Shelby.  S.  650  eliminates  what  we  call  subordinate  liens 

from  RESPA's  application.  What  disclosures  would  remain  on  these 
kinds  of  loans,  dealing  with  subordinate  loans? 

Mr.  Lyons.  I  cannot  tell  you  immediately,  but  we  would  certainly 
be  able  to  provide  a  response  in  writing  to  that  question. 

Senator  Shelby.  All  right.  Can  you  do  that  for  the  record? 
Mr.  Lyons.  Yes,  we  will. 

Senator  Shelby.  OK  This  is  to  the  home  mortgage  lending  proc- 
ess. Do  you  believe  that  the  volume  of  disclosures  required  in  the 

home  mortgage  lending  process  may  result  in  what  we  call  infor- 
mation overload  for  the  consumer? 

Mr.  Davey.       ' 

Mr.  Davey.  It's  data  overload,  not  information. 
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Senator  Shelby.  Definitely. 
Mr.  Davey.  It  becomes  information  when  somebody  reads  it  and 

understands  it. 

Senator  Shelby.  So  you  differentiate  between  data  and  informa- 
tion. 

Mr.  Davey.  Right. 
Mr.  Anderson.  I  would  agree  with  that. 
Senator  Shelby.  Mr.  Anderson. 
Mr.  Anderson.  A  lot  of  people  would  characterize  this  regulatory 

relief  that  we're  talking  about  as  just  being  beneficial  to  the  banks. 
But  I  submit  to  you  that  there's  a  great  benefit  in  taking  some  of 
this  paperwork  off  of  our  customers  and  not  having  them  burdened 
with  not  only,  I  guess,  the  fear  of  reading  it  all,  but  to  take  it  home 
and  actually   

Senator  Shelby.  Understand  it  after  reading  it. 

Mr.  Anderson.  It's  impossible  to  understand.  Absolutely  impos- sible. 
Senator  Shelby.  The  disclosure  requirements  of  RESPA  and  the 

Truth-in-Lending  Act  both  relate  to  home  mortgage  loans.  Could 
they  be  better  integrated?  And  if  so,  how? 

Mr.  Davey. 

Mr.  Davey.  Yes.  The  Truth-in-Lending  Act  you  know  was  passed 

like  in  1969  or  something  and  there  wasn't  a  RESPA  at  that  point. 
RESPA  came  along  in  1974.  RESPA  added  steps  like  an  estimate 
of  the  good-faith  costs.  It  added  a  special  kind  of  closing  statement. 

It  added  some  things.  But  it  didn't  relate  to  Truth-in-Lending. 
Truth-in-Lending  was  basically  the  APR  disclosure  form.  Those 
could  all  be  put  into  the  process  together  so  that  the  information 
that  the  borrower  got  or  the  consumer  got  was  integrated. 

Right  now,  you  mix  in  the  closing  costs  with  this  definition  of 

what's  a  financing  cost  and  what  isn't  under  Truth-in-Lending.  All 
that  is  spelled  out  in  the  RESPA,  anyway.  It's  much  clearer  to  the 
people  to  see  it  there.  It  could  easily  be  integrated. 

Senator  Shelby.  We  heard  testimony  earlier — this  will  be  my 
last  question  on  this  round.  Who  should  oversee  Section  8  of 

RESPA  that  deals  with  anti-kickbacks  and  referral  fees?  I  don't 
think  that  has  any  place  in  the  financial  markets. 

Mr.  Davey,  you  want  to  try  that  one? 
Mr.  Davey.  Our  position  would  be  that,  first  of  all,  there  has  to 

be  some  uniform  rules  written  for  that  and  there  has  to  be  uniform 
enforcement.  The  best  place,  we  think,  for  that  to  be  done  at  the 
present  time  is  with  either  the  Fed  or  HUD.  The  reason  is  the  Fed 

is  already  dealing  with  Truth-in-Lending.  They're  going  to  be  there. That  deals  with  all  sorts  of  kinds  of  lenders. 
But  if  you  are  going  to  integrate  that,  you  are  going  to  have  to 

get  the  same  regulator  to  write  those  rules.  The  Fed  or  HUD  would 
be  the  appropriate  place  to  do  that. 
We  feel  very  strongly  on  Section  8  also  that  this  kickback  thing 

is  a  very  serious  thing.  The  issue  here  is  steering. 

Senator  Shelby.  It  soils  the  whole  process,  doesn't  it? 
Mr.  Davey.  It  soils  the  whole  process  because  the  competitive 

ability  to  bargain  for  services  is  very  important  to  the  consumer. 
If  you  are  improperly  steered,  that  takes  away  that  competitive  ad- 

vantage that  the  consumer  has.  We  think  it's  very  important  that 
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there  be  very  clear  rules.  Those  practices  which  make  sense,  people 
ought  to  be  able  to  engage  in  with  proper  disclosure  and  so  forth. 

But  those  that  don't  make  sense  ought  to  be  enforced. 
Senator  Shelby.  Let's  outlaw  them  here.  They  should  be  out- 

lawed, shouldn't  they? 
Mr.  Davey.  Absolutely. 
Senator  Shelby.  Senator  Bryan. 
Senator  Bryan.  Thank  you  very  much,  Mr.  Chairman. 
I  think  the  Secretary  gave  us,  at  least  my  perspective  of  the  chal- 

lenge that  confronts  us  as  we  process  this  piece  of  legislation. 
Mr.  Anderson,  you  make  an  absolutely  compelling  argument  of 

how  absurd  and  ridiculous  and  counterproductive  the  process  has 
been  in  requiring  the  equivalent  of  189  feet  of  paperwork.  No 
consumer  benefits  in  that. 

Even  those  of  us  who  have  had  the  benefit  of  some  formal  legal 
training,  I  would  be  a  statistic  which  anecdotally  would  be  consist- 

ent, what  you  are  saying — nobody  reads  it  all.  Nobody  reads  it  all. 
As  a  result,  I  think  we  obscure  some  of  the  things  that  are  terribly 
important  for  us. 

I  agree  with  the  comment  I  think  Mr.  Davey  you  made,  that  we 
need  to  address  the  Rodash  problem.  That,  too,  strikes  me  as  being 
ridiculous  and  this  legislation,  as  you  know,  addresses  it. 

On  the  other  perspective,  however,  I  think  it's  fair  to  say  that, 
as  the  Secretary  points  out,  consumers  have  benefited  as  a  result 
of  the  requirement  to  remit  monies  that  are  currently  held  in  im- 

pound accounts  that  exceed  the  amounts  that  are  legitimately 
needed.  I  believe  you  said  something  like  in  excess  of  a  billion  dol- 

lars, that  the  average  downpayment  would  be  reduced  by  $250  a 
month  in  terms  of  the  impound  account  requirement  that  could  go 
toward  the  equity  and  make  the  loan  even  more  secure  and  safer. 

I  think  that's  the  breadth  of  what  we're  dealing  with. 
I  have  a  couple  of  questions  but  I  know  that  we're  going  to  be 

called  very  shortly  for  a  vote.  That  is,  Mr.  Culberson,  with  respect 
to  the  Community  Reinvestment  Act,  your  comments  on  our  legis- 

lation crafted  before  the  Administration  came  with  its  community 
reinvestment  revisions,  which  have  been  generally  lauded  by  the 
industry  and  by  consumer  groups. 

Tell  us  your  comments  with  respect  to  the  burden  of  CRA  be  the 
same  in  light  of  these  new  regulations?  That  would  strike  me  as 
addressing  some  of  the  concerns  that  have  been  raised  about  the 
burdens  of  the  CRA. 

Mr.  Culberson.  Well,  there  were  certainly  improvements  in  the 

Administration's  new  CRA  programs.  But  there  are  still,  in  our 
opinion,  excessive  regulations  involved  with  CRA. 

For  example,  the  small  business  reporting.  My  bank — I  am  a 
community  bank.  We  have  been  making  loans  to  businesses  for 

years.  That's  part  of  our  lifeline  of  banking.  The  largest  employer 
in  our  town  employs  4,000  people.  We  loaned  to  them  in  1972, 
when  they  started  up,  long  before  there  was  the  CRA.  I  think  that 
the  small  business  reporting  is  not  really  necessary. 

In  addition,  there  are  many  other  lenders  in  the  community  that 

are  making  small  businesses  that  don't  fall  under  this  umbrella.  So 
you  don't  get  any  valid  statistics  out  of  it  in  trying  to  really  under- 

stand what's  going  on.  That's  one  example. 
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Another  example  is  the  safe  harbor  issue.  I  guess  that's  one  of 
the  hardest  ones  for  many  of  us  to  understand.  We  go  through  the 
CRA  examination.  We  get  a  rating.  Then  anybody  can  protest  our 

rating.  What's  the  point  in  going  through  it  to  start  with  if  you  are 
going  to  get  a  protest  on  it? 

Now  the  way  that  we  would  see,  and  the  way  it's  outlined  in  the 
bill,  would  be  to  allow  us  to  have  the  CRA  rating,  allow  the  com- 

munity groups  to  come  in  and  talk  about  what  we're  doing  and 
then  give  us  a  2-year  period  of  time,  or  until  our  next  examination, 
without  a  protest. 

Senator  Bryan.  I  understand  what  you  are  saying.  There  are 
four  categories,  are  there  not,  in  the  CRA  rating,  and  help  me  out, 

Mr.  Culberson.  I  don't  presume  to  be  an  expert  in  this  area,  but 
I  believe  there  are  four  categories.  Two  of  the  categories  are,  what, 
outstanding  and  satisfactory. 

Mr.  Culberson.  Needs  improvement  and  unsatisfactory. 
Senator  Bryan.  And  unsatisfactory.  But  in  the  top  two  cat- 

egories, I  am  told,  and  again,  please  correct  me  for  the  record,  that 
something  like  94  percent  of  the  institutions  that  are  reviewed  are 
in  the  top  two  categories.  Am  I  in  the  ballpark? 

Mr.  Culberson.  Yes,  yes. 

Senator  Bryan.  It  strikes  me  that  that's  an  A. 
Mr.  Culberson.  That's  right. Senator  Bryan.  But  I  am  also  not  unmindful  of  the  fact  that  the 

American  educational  system,  in  my  judgment,  suffers  from  grade 
inflation.  That  is,  the  kind  of  thing  that  used  to  be  a  C  a  genera- 

tion ago  now  has  kind  of  gotten  into  a  B-plus  or  A-minus  category. 
Is  there  any  validity  to  that  observation,  do  you  think,  that  maybe 
the  outstanding  and  the  satisfactory  evaluations  really  overstate 
the  level  of  performance? 

I  am  not  saying  in  every  institution,  but   

Mr.  Culberson.  Well,  I  think  if  you  take  the  premise  that  that's 
what  community  banks  are  for,  lending  in  their  community,  and 
you  start  out  with  the  fact  that  90  percent  of  the  banks  in  the 
country  are  community  banks,  that  gives  you  a  pretty  good  start, 

if  that's  how  they  exist.  So  I  don't  think  that  number  is  out  of  line. 
Senator  Bryan.  Let  me  just  say,  I  am  a  cosponsor  of  this  legisla- 

tion. I  am  committed  to  process  a  bill.  An  observation. 

It  doesn't  require  rocket  science  or  a  degree  in  the  legislative 
process  to  know  that  the  real  area  of  controversy  here  is  CRA.  We 
all  understand  that  and  that  could  be  something  that  really  ulti- 

mately prevents  us  from  achieving  what  we  need. 
I  must  say  that  I  watched  the  Nightline  report  on  CRA.  At  some 

point  in  time,  I  want  to  give  you  all  an  opportunity  to  respond  to 
that.  I  have  to  tell  you  that  that  presents  one  point  of  view.  It  may 
not  be  accurate.  Those  of  us  in  public  life  know  that  not  every 
media  presentation  is  totally  balanced. 

But  I  have  to  tell  you,  I  was  impressed.  I  was  impressed.  Obvi- 
ously, those  of  you  who  have  seen  it  know  that  its  premise  was 

that  CRA  can  make  a  difference  as  you  look  over  the  area  of  the 
Bronx,  as  I  recall,  in  which  the  premise  was  that  there  were  no  in- 

stitutions that  were  involved  in  lending  before  the  series  of  chal- 
lenges. Then  you  see  the  construction  that  has  occurred  as  a  result. 
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It  strikes  me  that  there  may  have  been  a  case  there  that  CRA 
made  a  difference.  Please,  your  response,  if  you  have  that.  I  thank 
you,  Mr.  Chairman. 

Mr.  Culberson.  Well,  I  was  one  that  showed  up  on  that 
Nightline  program.  I  testified  in  the  House.  But  the  portion  that 

I  was  on  was  about  15  seconds,  which  really  didn't,  as  you  pointed 
out,  you  don't  really  get  a  full  view  of  what  all  the  comments  were. 

Certainly,  I  think  the  CRA  has  helped  in  many  ways.  We  don't 
object  to  CRA  per  se.  It's  just  the  ongoing  regulations  that  go  with it. 

But  recordkeeping  on  a  business  loan?  What's  coming  out  of 
that?  It's  beyond  what  CRA  was  originally  designed  for. 

It's  those  kinds  of  additional  regulations  that  layer  on  that  begin 
to  wear  you  down. 

Senator  Shelby.  Senator  Sarbanes,  we  have  9  minutes  left  in 
this  vote.  Do  you  want  to  go  ahead? 

Senator  Sarbanes.  I  have  two  questions,  Mr.  Chairman,  thank 

you. 
The  first  follows  up  on  the  questioning  that's  just  been  asked.  I'd 

ask  any  of  the  panel  if  they  choose  to  respond  to  this,  is  it  possible 
for  a  community  bank  to  lend  in  its  community,  but  not  lend  in  its 
entire  community? 

Mr.  Mount.  I  would  say  it's  possible,  but  highly  unlikely. 
Senator  Sarbanes.  You  don't  think  that  was  happening? 
Mr.  Mount.  Again,  Senator  Sarbanes,  I  think  it's  possible.  I 

think  it's  highly  unlikely. 
You  take  your  typical  $50  million  bank  that's  in  a  community  of 

10,000  to  15,000  to  25,000  people.  In  order  for  that  bank  to  survive, 

they  have  to  lend  to  the  entire  community.  They  can't  selectively 
lend.  They're  drawing  their  retail  deposits  from  that  community. 
The  only  way  they  can  put  those  retail  deposits  to  use  is  by  making 

loans.  They  don't  have  other  sources  to  put  those  funds  to  use. 
Senator  Sarbanes.  I  understand  that.  But  they  may  not  be  loan- 

ing in  certain  parts  of  their  community. 

Mr.  Mount.  Again,  I  would  say,  it's  possible.  It's  highly  unlikely. Senator  Sarbanes.  I  thought  that  was  one  of  the  problems  we 
were  confronted  with  when  the  CRA  was  passed. 

Mr.  Mount.  Well,  that  may  have  been  a  problem,  one  of  the  rea- 
sons it  was  proposed.  I  disagree  with  that.  The  community  banks 

that  I  am  familiar  with,  and  we  represent  about  6,000  of  them 

throughout  the  United  States,  I  don't  see  that  as  an  issue  at  all. 
Those  banks  do  lend  to  their  communities.  That's  the  only  way 

that  they  can  survive.  If  they  don't  lend  to  the  community,  they 
can't  survive.  They  can't  selectively  lend  to  a  portion  of  the  commu- 

nity because  there's  not  enough  there  to  make  good  economic  sense. 
They  have  to  lend  to  the  whole  community. 

Senator  Sarbanes.  The  other  question  I  want  to  put  is  to  Mr. 
Culberson  and  Mr.  Mount,  given  that  you  are  here  representing  the 
IBAA  and  the  ABA.  Do  you  regard  lifting  the  cap  on  the  growth 
of  nonbank  banks  as  a  regulatory  relief  measure? 

Mr.  Mount.  No.  I  absolutely  do  not.  I  mentioned  that  in  my  oral 

testimony.  It's  not  a  regulatory  relief  measure.  It's  a  structural 
issue  that  should  not  be  debated  in  this  forum  as  far  as  we're  con- cerned. 
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Senator  Sarbanes.  As  a  matter  of  fact,  doesn't  it  have  very  wide 
ranging  implications  for  the  structure  of  the  financial  industry? 

Mr.  Mount.  It  most  definitely  does. 
Senator  Sarbanes.  If  we  lift  it  here  under  the  guise  of  regulatory 

reform,  it  could  conceivably  have  an  impact  on  the  structure  of  the 
financial  industry  that  fundamentally  alters  the  landscape. 

Now  maybe  it  should  be  done.  But  if  it's  going  to  be  done,  it 
ought  to,  it  seems  to  me,  be  addressed  in  the  context  of  examina- 

tion of  the  structure  of  the  financial  industry  and  not  in  the  context 
of  regulatory  relief. 

Mr.  Mount.  I  would  agree  with  that  100  percent. 
Mr.  Culberson.  I  agree  also  with  Mr.  Mount  and  your  position 

on  it. 
Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 
Senator  Shelby.  I  am  going  to  recess  the  Subcommittee  until  1 

p.m.,  we're  going  to  have  five  consecutive  votes. 
So  the  committee  will  stand  in  recess  until  1  p.m. 
[Whereupon,  at  11:40  a.m.,  the  Subcommittee  was  recessed,  to 

reconvene  at  1  p.m.  of  the  same  day.] 
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AFTERNOON  SESSION 

Senator  Shelby.  The  Committee  will  come  back  to  order. 

I  am  sorry  about  the  delay,  but  it's  the  nature  of  the  Senate. 
Some  of  you  know  this. 

I  understand  we  have  lost  a  couple  of  people.  But,  we  have  still 
got  an  outstanding  panel  left. 

I  am  going  to  run  through  a  number  of  questions  for  the  record. 

I  know  it's  tedious  at  times,  but  it's  important  I  believe  in  building the  record. 
What  are  the  penalties  that  are  available  for  a  violation  of  the 

Truth-in-Lending  Act? 
Mr.  Culberson. 

Mr.  Culberson.  I  couldn't  answer  you  specifically.  They  are  se- 
vere in  terms  of  penalty  and  returning  the  interest  and  rescission 

and  so  forth.  But,  I  couldn't  tell  you  specifically,  sir. Senator  Shelby.  Dean  Rohner. 
Mr.  Rohner.  Well,  for  disclosure  violations,  in  general,  for  at 

least  violations  of  substance,  there  are  provisions  both  for  actual 
damages  if  they  can  be  demonstrated  but  also  statutory  damages 
up  to  a  thousand  dollars  per  violation.  Of  course,  there  were  discus- 

sions this  morning  about  the  extraordinary  impact  of  rescission 
which  forces  you  to  undo  a  transaction  with  potentially  very  signifi- 

cant costs  in  addition  to  loss  of  your  profit. 
Senator  Shelby.  OK.  What  kind  of  violations  trigger  the  right  of 

rescission  under  the  Truth-in-Lending? 
Mr.  Davey. 
Mr.  Davey.  Improper  disclosure  of  the  APR. 
Senator  Shelby.  Start  again,  sir. 
Mr.  Davey.  Improper  disclosure  of  the   
Senator  Shelby.  Improper  disclosure. 
Mr.  Davey.  APR.  There  is  a  tolerance  there,  but  you  could  dis- 

close an  incorrect  rate. 
You  could  also  miscalculate  the  fees.  There  could  be  other  things 

missing  of  a  substantial  nature  in  your  disclosure,  the  things  that 
you  are  supposed  to  explain  to  borrowers  that  are  missing. 

Senator  Shelby.  Does  it  seem  a  little  draconian  to  you  to  allow 
a  rescission  for  a  missed  disclosure  of  items  for  as  little  as  10  dol- 

lars? I  mean,  that's  just  such  a  little  window  there. Mr.  Davey.  Yes. 
Senator  Shelby.  Dean. 

Mr.  ROHN-ER.  Yes. 
Mr.  Anderson.  You  know,  we  touched  on  this  morning  some  of 

the  advantages  that  some  attorneys  were  taking   
Senator  Shelby.  The  Rodash  decision,  for  example. 
Mr.  Anderson.  Yes,  to  take  advantage  of  unintentional  small  er- 

rors but  actually  working  some  of  them  up  as  class  action  suits. 
Senator  Shelby.  I  know  it. 
Mr.  Anderson.  In  Alabama,  you  are  very  familiar  with  a  couple 

of  three  instances  where  they  have,  I  would  say,  extorted  a  large 
amount  of  sums  from  banks  based  on  some  glitch  in  the  document, 

in  the  loan  document,  that  didn't  conform  to,  say,  the  disclosure. 
Senator  Shelby.  Would  all  of  you  agree  that  we  need  some  relief 

from  the  Rodash  decision  and  a  tolerance  level  of  something  that 
is  reasonable? 
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Mr.  Davey.  Absolutely. 
Mr.  RoHNER.  Absolutely. 
Mr.  Anderson.  Yes. 
Senator  Shelby.  All  of  you? 
Mr.  Culberson.  Yes. 
Senator  Shelby.  How  clear  are  the  disclosure  requirements  of 

the  Truth-in-Lending  for  lenders  to  understand?  In  other  words, 
how  clear  are  the  disclosure  requirements? 

Mr.  Davey. 

Mr.  Davey.  I  think  they  are  relatively  clear.  There  is  a  lot  of  lit- 
erature out  on  how  to   

Senator  Shelby.  They  are  relatively  clear.  But,  are  they  explicit? 
Mr.  Davey.  Well,  there  are  some  ambiguities.  The  question,  I 

don't  think,  is — in  my  view  anyway,  lenders  over  the  years  have 
figured  out  how  to  disclosure  fairly  reasonably  under  Truth-in- 
Lending.  The  issue  that  we  are  talking  about  is  a  consumer  getting 
the  benefit  of  the  work  that  goes  into  those. 

Senator  Shelby.  That's  right. 
Mr.  Davey.  Most  of  us  have  had  computer  systems  design  docu- 

ments for  us  now  where  we  have  had  them  checked  out  with  our 
attorneys.  Probably  the  documents  meet  the  Act. 

But,  the  real  problem  is  the  consumer  isn't  getting  the  benefit 
out  of  that,  because  they  are  very  hard  to  understand.  I  think  the 
most  interesting  thing  is  after  all  these  years  of  Truth-in-Lending, 
if  you  read  the  advertisements  in  the  newspapers — not  the  adver- 

tisements but  the  mortgage  listings,  for  instance,  in  the  newspaper, 
they  always  list  just  the  interest  rate,  never  the  APR. 

I  mean,  the  whole  purpose  of  the  Act  originally  was  to  get  people 
to  think  in  terms  of  annual  percentage  rate.  Yet,  the  general  public 

still  calls  up  and  says,  "Wliat's  the  rate?  How  many  points  are 
there?"  So,  it  really  hasn't  accomplished  quite  what  it  should,  even 
though  I  think  lenders  are  able  to  meet  the  requirements. 

Senator  Shelby.  Dealing  with  the  Truth-in-Lending  and  the  tol- 
erance of  10  dollars,  what  repercussions  could  that  have  on  the  sec- 
ondary mortgage  market  which  we  fostered  and  all  of  us  in  Amer- 

ica have  benefited  from? 

Mr.  Davey.  Very  significant,  because  one  of  the  other  things  that 
occurs  is  when  a  loan  is  sold  to  somebody  else,  that  person  who 
buys  the  loan  takes  on  all  of  these  responsibilities  for  whatever 
that  error  that  may  have  been  made  at  the  time  or  origination.  Ob- 

viously, people  who  purchase  loans  in  the  secondary  market  are 
going  to  be  much  more  reluctant  to  purchase  loans  if  they  think 
there  is  an  additional  risk  that  they  are  taking  on  that  may  actu- 

ally— in  some  cases  if  it  turns  out  there  was  a  small  error  and  now 
the  loan  is  rescinded  they  will  lose  all  of  the  interest  that  they  col- 

lected on  the  loan  for  the  period  from  the  error  until  it's  rescinded. 
Senator  Shelby.  It  could  really  disrupt  the  secondary  mortgage 

market,  could  it  not   
Mr.  Davey.  Absolutely. 
Senator  Shelby.  The  Rodash  decision?  Truth -in-Savings  that  we 

talked  about  earlier,  how  useful  are  the  disclosures  required  under 
the  Truth-in-Savings  to  the  consumer?  Mr.  Culberson,  you  men- 

tioned that  earlier. 
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Mr.  Culberson.  In  many  instances,  they  are  completely  useless. 
We  have  situations  where  we   

Senator  Shelby.  In  other  words,  it's  of  no  use? 
Mr.  Culberson.  That's  correct. 
Senator  Shelby.  Why? 
Mr.  Culberson.  We  have  situations  where  we  must — in  addition 

to  telling  what  the  rate  is,  we  need  to  tell  what  the  rate  would  be 
if  you,  for  example,  turned  in  a  CD  prior  to  maturity,  what  the  rate 
would  be  if  that  happened  but  it  may  never  happen.  So,  you  go 
through  an  exercise   

Senator  Shelby.  Supposition? 

Mr.  Culberson.  That's  right,  a  supposition  that  most  of  the  time 
never  occurs.  It  gets  confusing,  because  you  get  two  rates  on  there. 
Well,  what  rate  did  I  get  on  my  CD,  is  what  they  come  down  to. 

Senator  Shelby.  Do  the  benefits  of  the  Truth-in-Savings,  in  your 
view,  outweigh  its  cost? 

Mr.  Kravitz.  Mr.  Chairman,  one  of  our  bankers  has  reported  to 

us — and  it's  not  uncommon — that  it  takes  about  40  minutes  to  put 
a  set  of  disclosures  together  in  order  to  open  a  CD  or  a  new  ac- 

count, and  that  generally  the  customer  is  very  unhappy  at  having 
to  wait  that  length  of  time.  The  banker  also  reports  that  in  prob- 

ably 90  percent  of  the  cases,  he  finds  the  disclosures  in  the  trash 
bin  by  the  front  door  of  his  bank  which  he  then  has  to  take  and 
pay  to  have  shredded  for  recycling. 

Senator  Shelby.  Let  me  ask  all  of  you  this:  Are  there  other  less 
burdensome  ways  to  protect  against  misleading  disclosures  without 
requiring  complicated  calculations  in  disclosures?  In  other  words, 
could  we  benefit  the  consumer  in  an  honest  way  without  going 
through  all  these  exercises? 

Mr.  Anderson. 

Mr.  Anderson.  Well,  I  think  you  already  know  this,  but  when 
you  look  at  the  studies  that  have  been  made  following  up  the 
Truth-in-Savings  Act,  for  instance,  90  percent  literally — 85  and  90 
percent  or  95  percent,  in  some  cases,  of  the  things  that  they  are 
asking  you  to  now  document  that  you  were  doing  were  already 
being  done.  We  were  already  abiding  by  all  of  those  measurements. 

The  only — the  real  problem  there  was  they  kept  changing — you 
know  that  they  kept  coming  back  with  two  or  three  different  meth- 

ods of  calculating  the  interest.  They  would  not  be  satisfied  and 
come  back  and  do  another  one  and  another. 

Senator  Shelby.  Dean. 

Mr.  ROHNER.  I  think  it — ^yes,  in  general,  as  an  answer  to  your 
question,  there  is  no  doubt  that  there  is  some  streamlining  and 
some  simplification  that  could  be  done  probably  in  Truth-in-Sav- 

ings and  Truth-in-Lending  as  well.  But,  it  is  not  wholly  as  simple 

as  saying,  "Let's  just  pare  away  or  even  repeal." 
If  any  of  those  disclosure  statutes  have  any  continuing  value,  it 

is  a  certain  standardization  of  terms  and  standardization  of  for- 
mulas for  the  numbers  that  are  disclosed.  I  simply  fiag  that  as,  I 

think,  a  reality  that  if  you  are  going  to  disclose  anything,  for  exam- 
ple, under  Truth-in-Lending  it  needs  to  be  a  rate  that  has  some 

standard  meaning  and  probably  the  same  in  Truth-in-Savings. 
Senator  Shelby.  Mr.  Davey. 
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Mr.  Davey.  I  would  agree  with  what  was  said.  But,  let  me  make 
the  point  that  he  was  making  in  another  way. 

The  Secretary  of  Housing  today  explained  this  thing  that  they 
had  done  in  terms  of  escrows  and  setting  some  new  requirements 
for  escrows.  I  think  the  emphasis  there  is  that  what  the  FHA  ac- 

complished or  what  HUD  accomplished  was  setting  some  standard 

ways  to  do  escrows.  The  problem  in  escrows  wasn't  that  people 
were  iust  holding  too  much  money  or  too  little  money.  It  was  that 
the  whole  industry  was  doing  different  practices. 

Senator  Shelby.  In  other  words,  there  was  not  explicit  instruc- 
tion? 

Mr.  Davey.  Right.  People  were  doing  it  differently. 
Senator  Shelby.  Yes. 
Mr.  Davey.  So,  what  they  really  brought  to  it,  rather  than  all 

this,  whether  you  save  money  or  not,  the  real  answer  is  they 
brought  a  uniform  practice.  I  think  that  is  what  the  Dean  is  talk- 

ing about.  There  is  an  advantage  to  a  uniform  practice.  There  is 
a  value  to  that. 

It  would  be  better  if  it  was  a  little  clearer.  It  would  be  better  if 
it  was  a  little  simpler.  But,  it  is  good  that  everybody  does  it  the 
same  way  so  that  consumers  can  compare. 

Senator  Shelby.  Senator  Sarbanes. 
Senator  Sarbanes.  Are  we  going  to  go  on  to  the  other  panel? 
Senator  Shelby.  Yes.  We  are  going  to  as  soon  as   
Senator  Sarbanes.  I  don't  have  any  questions. 
Senator  Shelby.  OK  Gentlemen,  I  appreciate  you  coming  and 

giving  your  testimony  and  answering  our  questions  and  also  com- 
ing back.  This  will  conclude  this  panel. 

Our  next  panel  will  be  Michelle  Meier,  Counsel,  Consumers 
Union/Consumers  Federation  of  America;  Frances  Smith,  Director, 
Consumer  Alert;  and  Tess  Canja,  Board  of  Directors,  AARP. 

Your  written  statements  will  be  made  part  of  the  record,  and,  I 

will  start  with  you.  If  you  can,  sum  up  in  5  minutes  your  oral  testi- 
mony. 

OPENING  STATEMENT  OF  TESS  CANJA 
MEMBER,  NATIONAL  BOARD  OF  DIRECTORS 

AMERICAN  ASSOCIATION  OF  RETIRED  PERSONS  [AARPl 
PORT  CHARLOTTE,  FL 

Ms.  Canja.  Thank  you  for  your  courtesy,  Mr.  Chairman  and 
Members  of  the  Subcommittee. 

Senator  Shelby.  Do  you  want  to  bring  that  mike  up  closer  to 

you,  if  you  would,  ma'am?  Thank  you. Ms.  Canja.  Is  that  better? 

Senator  Shelby.  That's  better. 
Ms.  Canja.  I  am  Tess  Canja  from  Port  Charlotte,  Florida  and  a 

member  of  the  National  Board  of  Directors  of  the  American  Asso- 
ciation of  Retired  Persons.  I  appreciate  this  opportunity  to  testify 

on  S.  650  and  will  be  concentrating  on  the  Act's  provisions  relating 
to  revisions  in  the  Truth-in-Lending  Act  and  the  Truth-in-Savings 
Act. 

Just  last  year,  AARP's  Legal  Counsel  for  the  Elderly  was  con- 
tacted by  an  older  woman  who  sought  a  home  equity  loan  to  con- 

solidate her  credit  card  and  her  car  loan  debt.  She  went  to  a  mort- 
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gage  broker  in  Maryland  who  arranged  a  one  year  balloon  loan 

with  a  24  percent  interest  rate  and  a  12  percent  broker's  fee. 
The  actual  annual  percentage  rate  on  this  loan  was  in  excess  of 

34  percent.  The  monthly  payments  exceeded  70  percent  of  her  in- 
come even  before  considering  insurance  and  taxes. 

The  Truth-in-Lending  disclosures  were  so  unreadable  that  it  was 
impossible  to  find  the  finance  charge,  the  total  of  payments  or  ref- 

erence to  the  balloon  payment.  Moreover,  the  broker's  fee  was  not included  in  the  disclosed  APR. 

The  Association's  Legal  Counsel  attorneys  arranged  a  rescission 
of  the  loan  and  helped  the  client  fund  the  rescission  with  a  reverse 
mortgage.  Unfortunately,  this  case  is  just  one  of  the  many  that  our 
Legal  Counsel  for  the  Elderly  attorneys  encounter  all  the  time. 

Because  older  persons  have  accumulated  significant  equity  in 
their  homes,  they  become  targets  for  unscrupulous  home  equity 
scam  artists.  AARP  believes  that  three  features  of  Truth-in-Lend- 

ing Act  protections  are  absolutely  essential  to  the  efficient  and  fair 
operation  of  mortgage  markets.  First:  Clear  and  accurate  disclo- 

sures so  that  consumers  can  reasonably  make  informed  decisions. 
Second:  The  right  of  rescission  for  3  days  after  the  loan  has  been 
completed  with  additional  rights  of  rescission  for  3  years  if  infor- 

mation has  not  been  fully  and  accurately  disclosed.  Three:  Assignee 
liability  so  that  purchasers  of  loans  on  the  secondary  market  have 
an  incentive  to  carefully  review  the  work  of  loan  originators. 
We  believe  that  all  of  these  essential  features  would  be  seriously 

undermined  by  the  proposals  included  in  S.650.  At  the  same  time, 
we  do  acknowledge  some  of  the  problems  that  gave  rise  to  these 
proposals. 

Specifically,  the  Rodash  court  decision  last  year  unleased  a  wave 
of  concern  among  lenders  and  investors  that  trivial  technicalities  in 

the  law  will  be  used  to  rescind  b^oad  classes  of  loans.  It's  our  be- 
lief, however,  that  many  of  the  concerns  since  Rodash  are  rooted 

in  the  ambiguities  of  a  statute  that  selectively  requires  that  some 
costs  be  reported  as  finance  costs  while  others  are  exempt. 

Based  on  such  ambiguity,  the  current  system  is  doomed  to  pro- 
mote unethical  gaining  and  reporting  costs,  endless  litigation  on 

genuinely  unclear  areas  and  periodic  breakdowns  over  newly  devel- 
oped costs  and  mortgage  products.  If  the  issue  of  fuller  disclosure 

is  resolved,  we  believe  that  other  issues  such  as  class  action  law- 
suits for  rescission  rights,  tolerance  levels  and  retroactive  relief  can 

also  be  resolved. 

As  to  the  Truth-in-Savings  Act,  consumers  confronted  a  bewilder- 
ing array  of  complex  and  confusing  account  offerings  before  its  en- 

actment. They  lacked  the  basic  information  needed  to  make  pru- 
dent choices.  Have  the  circumstances  that  gave  rise  to  Truth-in- 

Savings  protection  somehow  evaporated?  No.  They've  only  gotten worse. 

Financial  institutions  today  offer  an  even  greater  variety  of  in- 
sured products.  Banks,  these  days,  are  also  selling  all  sorts  of  unin- 
sured products,  including  mutual  funds,  annuities,  life  insurance 

and  brokerage  services.  More,  not  less,  needs  to  be  done  to  educate 

and  protect  consumers  in  today's  financial  services  environment. 
AARP  is  particularly  opposed  to  three  Truth-in-Savings  repeals 

called  for  in  S.  650.  First:  Repeal  of  the  account  disclosure  provi- 
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sions;  second,  repeal  of  Truth-in-Savings  advertising  provisions; 
and,  third,  repeal  of  the  requirement  that  all  deposit  accounts  be 
comparable  on  the  basis  of  annual  percentage  yield.  These  provi- 

sions, we  believe,  are  essential  for  consumers  to  make  informed  de- 
cisions and  to  comparison  shop. 

Thank  you,  Mr.  Chairman.  AARP  appreciates  this  opportunity  to 
comment  today. 

Senator  Shelby.  Ms.  Meier. 

OPENING  STATEMENT  OF  MICHELLE  MEIER 
COUNSEL  FOR  GOVERNMENT  AFFAIRS,  CONSUMERS  UNION 

ON  BEHALF  OF  CONSUMER  FEDERATION  OF  AMERICA, 
PUBLIC  CITIZEN,  AND  U.S.  PIRG,  WASHINGTON,  DC 

Ms.  Meier.  Thank  you.  Gk)od  afternoon,  Mr.  Chairman  and  Sen- 
ator Sarbanes. 

Senator  Shelby.  Bring  that  mike  a  little  closer  to  you,  please. 
Ms.  Meier.  OK 
Senator  Shelby.  Thank  you. 
Ms.  Meier.  Grood  afternoon,  Mr.  Chairman  and  Senator  Sar- 

banes. It's  good  to  see  you  today. 
I  am  Michelle  Meier.  I  am  counsel  for  Grovernment  Affairs  with 

Consumers  Union,  which  is  the  publisher  of  Consumer  Reports 
magazine  and  a  nonprofit  consumer  advocacy  group  founded  in 
1936. 

I  am  testifying  today  on  behalf  of  Consumers  Union  and  also  on 
behalf  of  three  other  major  national  consumer  groups — Consumer 
Federation  of  America,  Public  Citizen  and  U.S.  PIRG.  Altogether, 
our  organizations  represent  over  50  million  consumers,  individual 
consumers  across  the  country. 

I  am  going  to  cut  to  the  quick  in  my  statement.  Our  organiza- 
tions, the  national  consumer  groups,  believe  that  S.  650  could  not, 

by  any  stretch  of  the  imagination,  be  called  "Reform  Legislation." 
We  believe  it  could  only  be  called  "Special  Interest  Legislation." We  believe  that  the  American  public  wants  reform  legislation  that 

cleans  up  inefficient  regulation,  modernizes  regulation  to  make  it 
respond  to  the  current  economy  and  the  current  problems  in  the 
marketplace  and  reform  legislation  that  gets  rid  of  useless  old  reg- 
ulation. 
We  are  sorry  to  say,  even  though  we  support  and  would  work 

hard  toward  crafting  reform,  good  Government  legislation,  that  this 
bill,  S.  650,  misses  the  mark.  Instead,  we  think  S.  650  will  seriously 
harm  individual  consumers  in  the  financial  security  of  American 

families.  It's  anti-competitive  and  will  hurt  the  U.S.  economy  by 
stymieing  full  competition  among  banks  and  other  financial  serv- 

ices providers.  How  will  this  occur?  How  will  American  families  be 
hurt  by  this  special  interest  legislation? 

They  will  be  hurt,  because  the  bill,  in  eviscerating  key  portions 
of  the  Truth-in-Lending  Act  and  the  Truth-in-Savings  Act  will 
allow  banks  to  hide  the  truth  about  the  loan  products  they  are  of- 

fering and  to  hide  the  truth  from  consumers  about  the  deposit  ac- 
counts they  are  offering.  It  will  let  banks  who  have  violated  the  law 

in  the  past  off  the  hook  for  their  violations.  It  will  let  banks  who 
violate  the  law  in  the  future  who  fail  to  make  honest  disclosures 
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about  their  products  off  the  hook  by  making  it  hard  for  consumers 
to  hold  them  accountable. 

It  will  also  hurt  consumers,  because  it  will  shift  a  tremendous 
burden  on  to  consumers  when  they  are  victimized  by  ATM  crime. 
It  will  also  hurt  communities  and  the  local  economies  in  certain 

neighborhoods  by  cutting  major  holes  in  the  Community  Reinvest- 
ment Act.  Those  changes  will  allow  banks  to  go  back  to  their  old 

ways  of  redlining  poor  communities  and  minority  communities. 
While  we  would  like  to  work  with  this  Subcommittee  toward  re- 

forming and  modernizing  consumer  protection  laws,  those  laws 
that  are  so  important  to  protect  the  financial  security  of  Ameri- 

cans, we  believe  that  we  need  to  start  from  scratch. 
I  am  going  to  shift  for  a  moment  and  try  to  clear  the  air  of  some 

false  suggestions  that  I  heard  made  earlier  this  morning  about  the 
mortgage  lending  process  and  the  relationship  of  the  consumer  pro- 

tection laws  to  the  mortgage  lending  process.  I  must  say,  my  ears 
were  astounded  to  hear  it  suggested  that  the  laws  that  are  gutted 
in  S.  650  have  anything  to  do  with  the  major  problems  consumers 
face  in  the  mortgage  market. 

One  problem  is  the  mind-boggling  mountain  of  papers  consumers 
face,  when  they  go  to  close  on  a  loan.  I  pulled  out  the  mountain 
of  papers  that  I  had  to  face  when  I  closed  on  my  townhouse  5  years 
ago.  This  morning,  I  counted  up  all  these  documents.  I  found  over 
107  pieces  of  paper  that  I  had  to  look  at  and  sign  5  years  ago. 

I  found  two  pieces  of  paper  that  were  related  to  the  consumer 
protection  laws  that  S.650  will  seriously  eviscerate — the  Truth-in- 
Lending  statement  and  the  HUD-1  settlement  statement  that  was 
used  to  walk  the  parties  through  the  mortgage  transaction,  two 
documents  in  a  mound  of  over  107  pieces  of  paper  that  have  any- 

thing to  do  with  the  consumer  protection  laws  that  have  been  criti- 
cized today.  The  othor  documents  protect  the  private  parties,  in- 

cluding the  lender  and  the  settlement  attorneys  by  requiring  the 
borrower  to  sign  documents  immunizing  them  from  future  liability. 

I  think  that  this  problem,  the  mountains  of  paperwork,  is  a  prob- 
lem that  this  Subcommittee  should  look  at,  not  by  eviscerating  the 

modest  consumer  protection  laws  that  just  begin  to  address  the 
problem  but  by  moving  forward  on  true  reform  legislation  that  will, 
for  example,  eliminate  some  of  the  usurious  interest  rates  allowed 

because  this  body  preempted  state  law  in  the  1980's  allowing  mort- 
gage lenders  and  others  to  hit  borrowers  with  very,  very  high  inter- 

est rates. 

There  are  other  problems  in  the  mortgage  market,  the  problem 
where  mortgage  lenders  promise  an  interest  rate  at  the  beginning 
of  the  loan  process  and  change  that  rate  to  a  higher  one  at  closing 
that  we  have  urged  this  body  to  move  forward  on  for  years  and 
that  in  any  reform  effort  we  would  hope  this  body  would  address. 
Thank  you  very  much.  I  will  close  simply  by  saying  we  certainly 

agree  with  the  American  public  that  reform  legislation  is  needed, 
modernization  is  needed.  But,  S.  650  goes  in  the  wrong  direction 
and  simply  eliminates  the  few  consumer  protections  that  exist. 
Thank  you  very  much. 
Senator  Shelby.  Ms.  Smith. 
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OPENING  STATEMENT  OF  FRANCES  B.  SMITH 
EXECUTIVE  DIRECTOR,  CONSUMER  ALERT,  WASfflNGTON,  DC 

Ms.  Smith.  Thank  you.  Good  afternoon.  I  am  Frances  Smith,  Ex- 
ecutive Director  of  Consumer  Alert.  I  can't  claim  50  million  mem- 

bers. We  have  several  thousand  members  located  and  active  in  all 
50  States.  We  are  a  national  individual  membership  group.  We 
have  been  around  since  1977. 

We  educate  policymakers,  the  media  and  the  public  about  how 
consumers  benefit  from  consumer  choice  and  competition — they 

best  advance  consumers'  interests.  Our  members  also  recognize 
that  they  and  other  consumers  are  individuals  who  enjoy  and  are 
better  off  making  their  own  decisions  and  holding  responsibility  for 
those  decisions.  Since  we  are  not  well  known,  I  thought  I  would 
start  with  that. 

In  my  opening  statements,  I  am  going  to  use  my  closing  quote 
that  was  in  my  written  testimony,  because  I  think  it  gets  right  to 

the  point.  It's  a  quote  from  the  Federal  Financial  Institutions  Ex- 
amination Council's  "Study  on  Regulatory  Burden,"  from  December 

1992.  That's  the  Council  that  includes  all  the  Federal  financial  reg- 
ulatory agencies.  I  quote: 

While  some  benefits  generally  could  result  from  each  regulatory  proposal,  it  is  im- 
portant to  recognize  that  those  benefits  are  not  free  for  consumers  just  because  they 

appear  to  be  paid  by  institutions.  Legislation  and  the  supporting  regulation  often 
is  framed  in  what  amounts  to  an  adversarial  proceeding.  Supporters  typically  tout 
the  benefits  of  the  proposal  whereas  opponents  concentrate  only  on  the  costs.  In 
such  an  environment,  compromises  often  result.  Such  solutions  tend  to  overlook  the 
truism  that  although  people  enjoy  all  the  benefits  of  legislation  and  regulation,  they 
also  pay  all  the  costs. 

I  will  leave  you  with  that  thought.  I  am  going  to  continue  my  tes- 
timony, but  that  is  the  thread  throughout. 

I  am  pleased  today  to  testify  on  S.  650.  I  feel  that  the  bill's 
amendments  represent  a  long  overdue  step  toward  simplifying  nu- 

merous requirements  that  have  little  benefit  yet  high  costs  for  con- 
sumers. 

In  my  remarks  on  RESPA  and  CRA,  I  will  focus  on  how  these 
laws  restrict  consumer  choice  and  impede  competition.  I  will  start 
with  the  Real  Estate  Settlement  Procedures  Act. 

We  have  all  heard  about  the  lengthy  and  complex  disclosures  re- 
quired under  both  RESPA  and  the  Truth-in-Lending  Act.  I  think 

Ms.  Meier's  illustration  of  the  107  pages  is  an  apt  one. 
We  all  know  that  in  buying  a  home,  the  average  consumer  is  at 

a  loss.  He  or  she  will  find  it  almost  impossible  to  discriminate 
among  essential  information,  useful  information,  and  useless  infor- 
mation. 

When  every  possible  term  and  contingency  and  relationship  have 
to  be  disclosed  and  disclosed  at  different  times  and  on  different 
forms,  consumers,  as  we  have  heard,  suffer  information  overload. 

I  am  not  the  only  one.  I  sympathized  with  Senator  Bryan.  That's 
what  happened  to  me  a  few  months  ago  when  I  got  my  first  mort- 

gage at  my  age. 
I  even  had  my  brother-in-law  the  realtor  helping  me  and  my  own 

long  experience  in  educating  consumers  on  personal  financial  is- 
sues. Yet,  I  was  overwhelmed  by  the  volume  and  the  detail  of  the 

disclosures.  I  was  really  irritated  that  my  brother-in-law,  the  real- 
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tor,  couldn't  recommend  the  best  value  companies  for  mortgage  re- lated services. 

To  make  the  mortgage  process  more  understandable  to  consum- 
ers, Consumer  Alert  thus  supports  the  provisions  of  S.  650  that  at- 

tempt to  simplify  the  disclosures  and  the  process  for  mortgage 
transactions.  I  would  also  urge  Congress  to  review  RESPA  from  a 
broader,  substantive  standpoint.  That  is,  does  RESPA  harm  con- 

sumers more  than  it  benefits  them? 
In  particular.  Consumer  Alert  recommends  that  Congress  or,  if 

it  gets  rulemaking  authority,  the  Federal  Reserve  Board  undertake 
a  study  on  this  issue.  We  all  know  that  the  mortgage  industry  is 
one  in  a  dramatic  state  of  flux,  fueled  principally  by  technological 
and  other  advances  that  offer  consumers  much  greater  control  over 
the  home  financing  process  and,  I  think,  potentially  lower  costs. 

RESPA's  restrictions,  however,  are  interfering  with  this  evolving 
market  and  will  almost  certainly  affect  consumer  welfare.  In  par- 

ticular, I  point  to  RESPA  restrictions  that  stymie  innovations  that 
would  make  mortgage  shopping  easier  for  consumers,  such  as  com- 

puterized loan  origination  systems;  restrictions  that  unnecessarily 
treat  all  referrals  as  steering;  and  other  restrictions  that  isolate 
rather  than  integrate  the  various  sub-transactions  in  the  mortgage 
process. 
Now,  I  will  turn  to  the  Community  Reinvestment  Act.  CRA,  I 

think,  needs  a  thorough  review  as  to  its  mission,  purposes  and  re- 
sults. That  review,  I  suggest,  should  assess  whether  it  is  in  the 

best  interest  of  consumers  to  have  a  law  with  the  following  effects: 
It  restricts  the  free  flow  of  capital,  restrains  competition  by  acting 
as  a  barrier  to  entry,  promotes  homogeneity  rather  than  differen- 

tiation in  serving  consumer  markets,  and  ignores  the  fact  that  con- 
sumers end  up  paying  the  costs  for  those  restrictions. 

CRA,  I  would  say,  was  a  product  of  its  time,  a  period  in  which 
Federal  interstate  banking  laws  restricted  banks  from  branching 
across  State  lines  and  State  restrictions  kept  many  banks  from 
branching  within  their  own  States.  This  created  the  situation  in 
which  there  was  little  competition  among  banks  in  their  local  mar- 
kets. 

Banks  had  a  limited  ability  to  diversify  their  loan  portfolios  geo- 
graphically, which  is  a  very  important  way  to  diversify  risk.  Many 

banks,  therefore,  concentrated  on  low  risk  lending  in  their  banking 
areas. 

This  led  to  some  charges  that  banks  were  discriminating  by  not 
lending  to  people  in  lower  income  neighborhoods.  CRA  was  enacted 
in  1977  to  help  correct  this  perceived  problem. 
My  point  of  view  is  that  CRA  looked  at  banking  from  the  wrong 

end  of  the  binoculars — that  absent  banks  as  lenders  in  certain  com- 

munities, people  don't  get  loans.  That  narrow  view  ignores  the 
strong  role  played  in  lower-  to  middle-income  neighborhoods  by 
other  providers  who  compete  for  those  loan  customers. 

Competition  acts  as  the  best  discipline  on  lending  discrimination, 
in  that  credit  risk  becomes  the  main  determinant  about  whether  an 
applicant  gets  a  loan.  Competition  also  helps  to  ensure  that  the 
creditworthy,  those  who  have  the  ability  and  have  the  willingness 
to  repay,  will  get  loans. 
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The  market  works  to  find  those  profitable  investments.  Firms 

don't  deliberately  forego  those  opportunities. 
This  early  history  of  consumer  credit  shows  nonbanking  provid- 

ers as  the  entrepreneurs  in  consumer  credit.  They  pioneered  in  de- 
mocratizing credit. 

They  took  risks  in  lending  to  people  who  didn't  have  assets.  For 
the  first  time  that  was  done:  to  first  time  borrowers,  to  people  with 
only  seasonal  work,  to  some  people  who  had  credit  problems.  Pro- 

viders of  financial  services  are  diversified  to  serve  diverse  cus- 
tomers, customers  with  different  financial  needs,  presenting  dif- 

ferent credit  risks. 

CRA  stymies  the  development  of  those  niches  in  banking.  It 

doesn't  recognize  that,  for  instance,  some  banks  may  be  dismal  at 
lending  to  lower  income  people.  Some  may  be  very  good  at  it. 
The  heavy  regulatory  burden  of  banks  and  the  resulting  high 

costs  also  act  as  a  barrier  to  entry,  which  again  restricts  competi- 

tion and  thus  restricts  consumers'  broader  access  to  banking  serv- 
ices. It's  worth  repeating,  because  it's  so  often  forgotten,  that  con- 

sumers end  up  paying  these  costs. 
With  that,  I  will  conclude.  I  thank  you  for  allowing  me  to  present 

this  perspective. 
Senator  Shelby.  Thank  you.  Our  first  witness  had  to  leave.  I 

know  the  hearing  has  been  drawn  out.  But,  just  to  state  something 
for  the  record,  I  believe  she  cited  as  one  of  her  examples  the  trans- 

action where  there  was  a  24  percent  interest  rate  loan.  It's  my  un- 
derstanding that  that  would  still  be  subject  to  rescission.  In  other 

words,  S.650  wouldn't  apply  to  that.  I  wish  she  were  here.  But,  I 
just  wanted  to  clarify  the  record. 

I  want  to  ask  both  of  you  this:  What's  the  value,  that  is  the 
value,  of  allowing  a  borrower — be  it  me  or  one  of  these  people  over 
here,  what  is  the  value  of  allowing  a  borrower  to  effectively  get  an 
interest-free  loan  because  an  11  dollar  fee  was  disclosed  in  the 
wrong  place  on  the  document? 

Is  it  to  prevent  intentional  missed  disclosure?  An  11  dollar  fee. 

You  know  what  the  deal  is,  it's   
Ms.  Meier.  Yes.  So,  stated  another  way,  the  question  is,  "What 

is  the  value  of  the  right  of  rescission  essentially?" 
Senator  Shelby.  Maybe,  "What's  the  value  to  people  who  want 

to  disrupt  the  whole  process."  But,  go  ahead  and  answer  it  any  way 
you  want  to. 

Ms.  Meier.  Stated  another  way   
Senator  Shelby.  Sure. 
Ms.  Meier.  No. 

[Laughter.] 
Ms.  Meier.  The  right  of  rescission  is  critically  important  to  en- 

sure that  the  law  works  as  intended.  The  law  is  intended  to  ensure 

that  consumers  can  protect  their  own  interests  by  knowing  what  fi- 

nancial deal  they  are  getting  into.  If  lenders  don't  feel  that  the  pen- 
alties for  noncompliance  will  be  significant,  then  there  is  very  little 

incentive  for  lenders  to  take  the  time  to  add  up  the  costs  and  fairly 
disclose  them  to  consumers.  So,  we  think  the  incentives  created  by 
strong  enforcement  provisions  are  critical  to  ensure  compliance  and 
that  the  benefit  is  actually  realized  for  consumers. 
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Senator  Shelby.  In  other  words,  you  are  for  retaining  the  $10 
tolerance? 

Ms.  Meier.  We  are  for  holding  lenders  very  strictly  accountable 
to  following  the  law. 

Senator  Shelby.  I  think  we  are  all  for  that. 
Ms.  Meier.  Well,  I  would  hope  we  are  all  for  that.  I  think  one 

question  that  you  and  others  should  ask  yourselves  is,  "Is  it  so  dif- 
ficult to  ask  lenders  to  itemize  what  they  are  going  to  be  charging 

the  consumer  and  to  accurately  disclose  it?" I  know  a  lot  of  lenders  have  come  up  to  the  Hill  and  cried  about 

how  it  was  so  very  difficult  for  them  and  they  weren't  really  sure 
if  that  charge  was  included  in  the  finance  charge.  I  think  you 
should  take  those  complaints  with  a  big  grain  of  salt. 

It  has  been  established  for  many,  many  years  through  case  law 
and  through  textbooks,  legal  textbooks,  relevant  to  the  Truth-in- 
Lending  Act  and  the  lending  industry  that  if  there  is  any  doubt 
about  whether  a  charge  should  be  included  in  the  finance  charge 
it  is  safe,  it  is  the  cautious  and  prudent  thing  for  a  lender  to  do 
to  include  it  in  the  finance  charge. 

So,  I  must  say  I  am  not  sympathetic  to  the  claims  of  the  mort- 
gage lending  industry  that  they  didn't  know. 

Senator  Shelby.  Are  you  an  attorney? 
Ms.  Meier.  I  am  an  attorney. 
Senator  Shelby.  Have  you  handled  a  lot  of  real  estate  trans- 

actions and  prepared  all  these  documents,  hundreds  or  thousands 
of  them? 

Ms.  Meier.  That's  not  my  area  of  experience. 
Senator  Shelby.  In  other  words,  the  answer  is  no? 
Ms.  Meier.  I  am  not  a  real  estate  attorney. 

Senator  Shelby.  OK  What's  the  benefit  of  imposing  such  signifi- 
cant penalties  when  a  lot  of  the  mistakes  are  unavoidable  because 

of  the  complexity  of  the  law? 
Ms.  Meier.  Well,  I  will   
Senator  SHELBY.  I  was  going  to  ask  Ms.  Smith. 
Ms.  Smith.  May  I  respond  to  that? 
Senator  Shelby.  Then,  you  can  respond  to  that. 
Ms.  Meier.  OK  Thank  you. 
Ms.  Smith.  OK  I  would  take  a  counterview.  I  think,  in  an  in- 

stance where  it's  a  minor  inaccuracy,  there  wasn't  material  damage 
and  it  was  made  in  good  faith,  I  think  we  have  to  acknowledge 
that   

Senator  Shelby.  There  is  no  pattern. 
Ms.  Smith.  There  is  no  pattern  that  on  every  one  of  the 

contracts   
Senator  Shelby.  Absolutely. 
Ms.  Smith.  It  was  off  by  $10.  There  are  circumstances  that  can 

cause  the  amounts  to  vary  from  the  good  faith  estimates. 
Senator  Shelby.  Sure,  there  are. 
Ms.  Smith.  Definitely.  Messenger  charges,  as  we  know  in  the 

Rodash  case,  courier  charges,  there  might  have  been  an  urgency  in 
getting  papers  and  such.  So,  the  tolerance  level  of  $10,  I  think,  is 
inadequate. 

Senator  Shelby.  It's  ridiculous,  isn't  it? 
Ms.  Smith.  I  would  say  inadequate  and  ridiculous,  yes. 
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Senator  Shelby.  Yes. 

Ms.  Meier.  Also,  in  response  to  your  question,  I  think  it  is  im- 
portant to  point  out,  aside  from  the  rule  of  thumb  that  has  been 

a  part  of  this  legal  practice  for  years,  that  if  in  doubt  you  include 
questionable  fees  in  the  finance  charge,  there  is  a  need  to  ensure 
Uiat  lenders  are  held  to  a  strong  standard.  Some  of  the  supposed 
complexity  in  this  area  is  complexity  that  resulted  from  the  lending 
industry  at  the  time  the  Truth-in-Lending  Act  was  passed  of  trying 
to  poke  holes  in  the  simple,  straightforward  rule  that  we  are  ali 
trying  to  seek  with  the  Truth-in-Lending  Act. 

In  other  words,  in  the  statute,  resulting  from  lending  industry 
lobbying,  there  are  certain  charges  that  are  excludable  from  the  fi- 

nance charge  that  should  be  included  in  the  finance  charge.  That 
pockmark  result  of  the  legislation  not  providing  a  bright  line  is 
something  we  would  like,  and  in  the  past  would  have  liked,  to 
avoid. 

So,  the  lenders  are,  in  a  way,  being  stung  by  their  own  efforts 
to  make  the  law  complex  and  full  of  loopholes,  coming  back  here 

saying,  "It's  full  of  loopholes  and  complex." 
Senator  Shelby.  Are  you  saying  that  the  lenders  are  making  all 

this  complex  or  the  regulators? 
Ms.  Meier.  I  am  saying  that  the  lenders   
Senator  Shelby.  We  had  testimony  yesterday  from  the  Comptrol- 

ler of  the  Currency,  FDIC,  Treasury  and  so  forth  dealing  with  a  lot 
of  these  requirements  and  regulations  put  on  by  the  regulators,  not 
the  lenders. 

Ms.  Meier.  Yeah   
Senator  Shelby.  We  had  testimony,  if  I  may,  by  the  lenders 

what  they  would  basically  like  to  have  is  what  we  used  to  have  in 
a  real  estate  transaction — a  deed,  a  note  and  a  mortgage  and  so 
forth.  All  these  other  things  have  been  put  on  by  Grovernment  regu- 

lations in  the  last — mainly  in  the  last  20  years. 
Ms.  Meier.  Well,  you  know   
Senator  Shelby.  Not  by  lenders. 

Ms.  Meier.  I  must  say  that  I  don't  see  a  lot  of  factual  basis  in 
that  in  this  particular  area. 

Senator  Shelby.  Factual  basis  in  what? 
Ms.  Meier.  In  saying  that  the  regulators  have  gone  beyond  the 

basic  requirements  of  the  statutory  law. 
Senator  Shelby.  Were  you  here  yesterday  at  the  meeting? 
Ms.  Meier.  No,  but  I  am  very  familiar  with  these  laws. 
Senator  Shelby.  Well,  if  you  were  here  yesterday,  you  would 

have  been  more  familiar  probably. 
Ms.  Meier.  I  am  sure  I  would  have.  But,  let   
Senator  Shelby.  Are  you  familiar  with  this:  That  penalties  apply 

for  overstatement  as  well  as  understatement  of  finance  charges? 
You  know,  we  are  always  talking  about  overstatement.  What  about 

understating  the  finance  charge?  Isn't  the  penalty  there  for  that, 
too,  or  do  you  not  know? 

Ms.  Meier.  That  particular  issue,  I  am  not  familiar. 
Senator  Shelby.  OK.  Ms.  Smith,  are  you  familiar  with  that? 
Ms.  Smith.  I  am  not  familiar  with  that  either. 
Senator  Shelby.  But,  if  there  was  a  penalty  for  overstatement  as 

well  as  an  understatement,  then  the  lender  is  trying  to  be  as  exact 
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as  they  can.  If  they  understate,  they  are  in  trouble;  if  they  over- 
state, they  are  in  trouble. 

Ms.  Smith.  That's  correct. 
Senator  Shelby.  OK 
Ms.  Meier.  Mr.  Chairman   
Senator  Shelby.  Sure. 

Ms.  Meier.  If  I  could  just   
Senator  Shelby.  Go  ahead. 
Ms.  Meier.  Finish  a  point  I  was  trying  to  make?  I  think  in  the 

past  some  of  the  complexity  that  has  resulted  in  the  disclosure  re- 
quirements has  been  a  result  of  loopholes  sought  by  the  lending  in- 

dustry. 
Looking  forward  and  trying  to  be  constructive  here,  I  think  that 

we  can  strive  again  for  that  ideal  where  we  have  a  simple  bright 
line  rule  without  a  lot  of  loopholes   

Senator  Shelby.  Explicit  to  all  parties. 
Ms.  Meier.  Making  it  very  clear  that  all  charges  are  included  in 

the  finance  charge. 
Senator  Shelby.  I  would  like  that. 
Ms.  Smith.  Yes.  Senator,  may  I  respond  to  that,  too? 
Senator  Shelby.  Yes. 
Ms.  Smith.  I  am  very  puzzled  by  lenders  seeking  complexity  in 

Truth-in-Lending,  because  having  worked  for  various  lending  insti- 
tutions in  my  past   

Senator  Shelby.  I  may  have  misunderstood  you.  Lenders  seeking 
complexity? 

Ms.  Smith.  Ms.  Meier  had  said  lenders  sought  complexity  in  the 

Truth-in-Lending  process,  if  I  didn't  misinterpret   
Senator  Shelby.  I've  never  heard  of  that  before. 
Ms.  Smith.  Yes.  Again  I  am  just  astounded  by  that,  because 

lenders  are  always  seeking  simplicity:  "What  do  I  need  to  do? 
Senator  Shelby.  Absolutely. 

Ms.  Smith.  Put  it  in  black  and  white  and  I  will  follow  it."  The 
complexity — the  loopholes,  however,  are  what  the  class  action  at- 

torneys and  the  plaintiffs'  bar  enjoy. 
In  my  written  testimony,  I  pointed  out  that  in  the  heydays  of 

Truth-in-Lending  technical  violations,  which  were  cracked  down  on, 

some  lenders  held  liability  for  putting,  in  those  early  days,  "cash 
down  payment"  instead  of  "down  payment  in  cash."  Plaintiffs'  at- 

torneys said  that  confused  the  consumer. 

So,  the  complexity  issue  is  one  in  which  the  regulations  have  got- 
ten so  complex  that  lenders  don't  know  where  to  turn. 

Senator  Shelby.  I  think  they  ought  to  know  where  to  turn,  as 
Ms.  Meier  said. 

One — my  time  is  about  to  go.  It  has  gone,  but  one  question: 

What's  wrong  with  encouraging  a  consumer,  be  it  this  consumer  or 
you  or  anyone  else,  to  be  responsible  with  a  cash  card? 
Why  should  financial  institutions,  large,  small,  medium,  what- 

ever, be  required  to  act  as  an  insurer  for  customers  that  contrib- 

uted to  their  ATM  card's  unauthorized  use  by  writing  their  PIN 
number  on  the  card?  It  shouldn't  matter  whether  it's  lost  or  stolen 
if  the  PIN  number  is  written  on  the  card,  should  it? 
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I  mean,  that's  negligence  on  the  part  of  a  consumer.  Then  they 
want  to  put  their  negligence  on  someone  else,  all  of  us  because  it's 
the  cost  of  doing  business. 

Ms.  Meier.  I  would  like  to  point  out  that  the  current  law  does 
impose  a  burden,  regardless  of  whether  the  consumer  has  been 
negligent  or  not,  on  the  consumer.  The  burden  is  placed  by  current 
law  on  the  consumer  when  there  has  been  a  lost  of  funds.  But, 

there  is  a  co-liability  rule.  Beyond  the  consumer's  share  of  the  re- 
sponsibility, the  financial  institution  bears  some  responsibility. 

The  whole  concept  there,  in  that  co-liability  scheme,  is  to  create 
incentives  for  the  consumer  to  act  responsibly  and  to  create  incen- 

tives for  the  lending  institution  or  the  financial  institution  to  act 
responsibly. 

Senator  Shelby.  OK 

Ms.  Meier.  After  all,  the  security  of  the  system,  the  reasonable- 
ness of  the  placement  of  the  ATM,  given  the  criminal  activity  in 

the  neighborhood,  and  other  factors,  are  ones  we  want  to  make 
sure  the  financial  institution  takes  into  consideration  by  exposing 
the  financial  institution  to  some  losses  if  there  is  a  theft.  So,  we 
think  that  scheme  has  worked  very  well.  To  change  it  at  this  point 
to  impose  a  much  greater  burden  on  the  consumer  is  not  necessary 
and  not  fair. 

I  would  also  ask  you  if  you  would  ask  the  financial  institutions 

to  indicate  whether  they've  had  a  big  problem  in  this  area.  I've  ac- 
tually worked  in  this  area  in  a  separate  context  quite  a  while  now. 

Every  time  I  run  into  a  banker  on  this  matter,  all  I  ever  hear  is 
that  the  Electronic  Funds  Transfer  Act  rules,  including  this  rule, 
has  worked  very  well  and  has  not  created  significant  costs  to  the 
banking  industry. 

Senator  Shelby.  Ms.  Smith,  do  you  have  a  comment? 
Ms.  Smith.  Yes,  I  have  a  comment  on  that.  Our  view  is  that  con- 

sumers should  bear  some  of  the  responsibility.  In  my  experience, 
even  with  the  penalties  now  for  not  notifying  the  creditor,  most 

banks  don't  impose  those.  In  the  case  of  writing  your  PIN  number 
on  your  ATM  card,  I  have  advised  against  that  in  my  advice  col- 

umns to  consumers:  "how  to  ensure  that  your  ATM  card  is  safe." 
The  first  thing  they  should  know  is,  don't  write  your  PIN  number 

on  the  card.  Don't  put  your  PIN  number  on  a  separate  piece  of 
paper  with  the  card.  When  you  are  putting  your  PIN  in,  hide  with 

your  hands  your  notation  there,  so  if  your  card  gets  stolen  by  some- 

Dody  behind  you,  they  won't  be  able  to  access  it. 
Senator  Shelby.  Is  it  basically  just  common  sense? 
Ms.  Smith.  My  column  that  I  sent  out  to  newspaper  reporters, 

among  my  staff  members,  was  called  "Common  Sense  from  Aunt 
Fran."  So  common  sense,  I  think,  rules  here. 
Consumers  are  responsible,  I  think,  if  they  do  stupid  things. 

There  is  not  a  life   

Senator  Shelby.  If  lenders  do  stupid  things,  they  ought  to  be  re- 
sponsible. 

Ms.  Smith.  If  there  is  a  combination  of  a  lender  putting  an  ATM 
in  a  spot  that  is  dark  and  isolated,  the  lender  should  bear  respon- 

sibility for  that. 
Senator  Shelby.  Thank  you. 
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Ms.  Meier.  Just  one  added  point.  Your  bill  does  more  than  hit 
consumers  with  a  much  higher  liability  than  in  the  case  where  the 
PIN  is  written  on  the  ATM  card. 

Generally  that  higher  liability  burden  that  the  bill  imposes  on 
consumers  applies  whenever  the  bank  decides  that  the  consumer 

has  acted  "negligently."  That  obviously  is  a  slippery  slope  for  the 
consumer  when  that  determination  is  in  the  banker's  hand. 

Eventually  what  it  would  do  is  force  the  consumer  to  go  to  court 

and  incur  a  lot  of  attorney's  fees  to  defend  him  or  herself  against 
the  bank's  view  that  the  theft  itself  was  evidence  of  the  consumer's 
negligence. 

Senator  Shelby.  It's  my  understanding  that  the  Office  of  the 
Comptroller  of  the  Currency  supports  this  with  some  small  modi- 

fications. We  are  just  trying  to  make  the  law  work  for  the 

consumer  as  well  as  the  lender.  That's  what  we  are  trying  here. Senator  Sarbanes. 
Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 
Ms.  Smith,  do  you  favor  the  right  of  rescission? 
Ms.  Smith.  I  favor  the  right  of  rescission,  yes. 
Senator  Sarbanes.  You  do? 
Ms.  Smith.  Yes. 
Senator  Sarbanes.  So,  the  question  then  really  is  what  the 

grounds  should  be. 
Ms.  Smith.  The  grounds  should  be,  yes,  material  and  not  minor. 
Senator  Sarbanes.  I  take  it  your  view  is,  as  many  have  as- 

serted— and  I  gather  a  whole  class  of  litigation  has  now  been 
spawned  from  it — that  the  Rodash  case,  the  courier  fee,  in  effect, 
is  allowing  rescission  for  such  a  relatively  small  and  technical  vio- 

lation that  you,  in  effect,  are  having  an  abuse  of  the  right  of  rescis- 
sion. Would  that  be  correct? 

Ms.  Smith.  That  would  be  correct,  yes. 
Senator  Sarbani<:s.  Would  you  also  say  that — if  one  agreed  that 

that  needed  to  be  remedied,  that  the  remedy  provided  could  be 
much  broader  than  that  and  could,  therefore,  be  cutting  into  what 
would  be  reasonable  grounds  for  having  the  right  of  rescission? 

Ms.  Smith.  Could  you  give  an  example  of  that,  Senator,  please, 
so  I  will  be  sure  to  understand? 

Senator  Sarbanes.  Well   

Ms.  Smith.  Cutting  into  the — I  don't  see  that. 
Senator  Sarbanes.  What  do  you  think  the  di  minimis  figure 

should  be?  If  the  di  minimis  figure  is  $5,000,  that  might  be  too 
much,  might  it  not? 

Ms.  Smith.  Yes. 
Senator  Sarbanes.  You  think  a  $10  figure  is  too  little? 
Ms.  Smith.  Yes. 

Senator  Sarbanes.  That's  right.  Now,  where  do  we  end  up  on 
that  sliding  scale? 

Ms.  Smith.  I  think  one   
Senator  Sarbanes.  How  do  you  get  there? 
Ms.  Smith.  I  think  one  should  look  at,  first  of  all,  why  the  mis- 

take was  made.  Was  it  made  because  of  sloppiness  in  procedures? 
Was  it  made  for  other  reasons?  For  instance,  not  having  the  right 
software  or  whatever.   Was  it  made  in  good  faith,   and   circum- 



268 

stances  changed  that,  circumstances  that  may  have  been  brought 
about  by  something  the  borrower  was  doing?  For  instance   

Senator  Sarbanes.  Is  it  your  view,  if  it's  made  for  sloppy  reasons that  that  should  be  excused  or  not  excused? 
Ms.  Smith.  Oh,  no,  no.  I  am  saying  if  it  was  done  because  of 

something  within  the  control  of  a  lender  and  would  be  expected  by 
any  reasonable  person,  the  reasonable  man,  then  that  lender 
should  be  responsible. 

One  could  also  try  to  put  a  dollar  amount  to  that.  I  think  it's 
dangerous  to  assign  dollar  amounts,  because  they  go  out  of  date  so 

quickly.  For  instance,  a  $10  fee  50  years  ago  wouldn't  possibly 
make  any  sense  today.  So,  the  tolerance,  I  think,  should  be:  was 
it  a  good  faith  estimate?  Did  circumstances  within  the  control  of 
the  lender  cause  that  mistake? 

Perhaps  have  a  dollar  figure  that  would  provide  a  tolerance  level 

so  there  would  be  some  clarity  that  wouldn't  promote  these  class 
action  suits.  It's  not  in  the  interest  of  consumers  when  rescissions 
are  extended  for  such  long  periods  of  time,  as  we  have  seen  some 
State  courts  do.  It  disrupts  the  secondary  market.  It  creates  uncer- 

tainty in  titles  to  property. 
I  think  we  do  have  to  find  a  reasonable  man  estimate  or  reason- 

able woman  estimate.  These  are  just  some  guidelines;  I  think  it 
would  take  a  lot  more  study. 

Senator  Sarbanes.  The  less  clearly  you  define  it,  which  is  what 
I  am  hearing  you  say,  the  more  you  invite  litigation,  the  more  dif- 

ficult it  is  to  obtain  relief  without  going  to  court.  Would  that  not 
be  the  case? 

Ms.  Smith.  That's  possibly  true.  That's  why  I  said  it  could   
Senator  Sarbanes.  So,  that  would  be  a  burden  thrown  on  the 

consumer  that  might  not  be  a  reasonable  burden  to  place  upon 
them. 

Ms.  Smith.  Yes.  The  tolerance  level  in  the  legislation  Senator 
Shelby  has  sponsored,  I  think,  is  a  reasonable  tolerance  level. 

Senator  Sarbanes.  Did  you  want  to  address  that,  Ms.  Meier? 
Ms.  Meier.  Well,  I  hate  to,  at  this  point  in  time  having  just 

spent  many  hours  reviewing  S.  650  and  its  counterpart  in  the 
House,  start  talking  about  tolerance  levels  in  this  area  that  has  not 
in  the  past  involved  significant  costs  to  lenders  or  problems  for 
lenders  and  without  getting  assurances  that  we  are  going  to  see 
some  improvements  in  the  law  that  will,  indeed,  protect  consumers 
and  avoid  these  problems  in  the  future.  But,  I  must  say  it  certainly 

makes  a  lot  of  sense  to  me  that  any  tolerance  should  be  of  a  spe- 
cific dollar  amount  to  avoid  future  litigation  problems.  We  all  want 

to  keep  consumers  out  of  the  courts  whenever  possible. 
Senator  Sarbanes.  Ms.  Smith,  is  it  your  view  that  there 

shouldn't  be  a  CRA  and  that  the  question  of  placing  credit  in  the 
communities  would  be  completely  determined  by  the  market  forces? 

Ms.  Smith.  Let  me  answer  that.  I  am  looking  at  it  from  a 
consumer  point  of  view.  What  we  have  with  CRA  and  what  people 
have  pointed  to  are  the  visible  results  of  CRA.  There  are  also  some 
invisible  results  of  CRA.  The  visible  results  are  programs  and  such 
that  people  point  to.  This  is  what  happened  as  a  result  of  CRA. 



269 

The  invisible  results  are:  what  did  those  banks  not  do  to  carry 
out  the  CRA  programs?  What  did  that  do  to  some  of  their  other 
services  for  consumers? 

For  instance,  money,  as  you  know,  is  not  infinite.  So,  they  were 

putting  resources  in  one  area.  What's  happening  in  the  other 
areas?  Are  they  not  giving  loans  to  people  in  certain  areas  who  are 
also  poor,  because  they  are  not  in  the  communities  that  have  been 
identified  as  the  communities  that  they  should  serve  under  CRA  to 
get  a  high  rating? 

Senator  Sarbanes.  They  may  be  giving  loans  in  both  areas, 
might  they  not? 

Ms.  Smith.  Money  is  not  infinite.  Senator.  Money  is  not  infinite. 

Capital  flows — it  doesn't  flow  equally  in  all  directions.  CRA  is  caus- 
ing capital  to  flow  in  a  certain  direction.  It's  for  social  purposes.  It 

seems  to  me  that  we  have  seen  what  some  of  the   

Senator  Sarbanes.  What's  wrong  with  some  of  that  credit  flow- 
ing to  the  houses  down  at  the  bottom  of  the  hill  and  across  the 

creek  instead  of  all  being  concentrated  in  the  houses  on  the  top  of 
the  hill?  Is  there  something  wrong  with  that? 

Ms.  Smith.  No.  I  think  my  testimony  pointed  out  some  examples 
from  the  early  history  of  consumer  credit.  Credit  unions,  finance 
companies,  building  societies  were  lending  to  people  based  on  their 
earnings,  not  on  their  assets. 

Banks,  in  the  early  part  of  the  century,  did  not  lend  to  people 
and  were  urged  not  to  lend  to  people  based  on  their  earnings.  Peo- 

ple had  to  have  assets.  It  was  considered  risky  to  lend  to  people 
from  their  income  flow. 

I  am  saying,  we  have  lending.  We  have  lenders  who  know  how 
to  evaluate  risk  in  communities  all  over  the  United  States. 
We  can  have  credit  unions  forming.  We  can  have  partnerships 

with  churches  and  credit  unions. 
We  are  looking  at  CRA  as  a  solution  to  problems  brought  about 

by  people  not  having  money — people  in  intercity  neighborhoods 

aren't  poor  because  they  don't  have  credit.  They  are  poor  because 
they  don't  have  money.  Some  of  them  don't  have  jobs. 

So,  are  we  attacking  something  that  isn't   
Senator  Sarbanes.  Might  they  not  be  being  made  poor  by  the  re- 

stricted terms  on  which  the  credit  is  available  to  them? 
Ms.  Smith.  Restricted  terms? 
Senator  Sarbanes.  We  have  people  come  in  here  who  were  going 

to  great  lengths  to  keep  their  homes  and  pay  their  mortgages.  They 
were  paying  60  to  70  percent  of  their  income  just  to  hold  on  to  their 
home. 

Ms.  Smith.  Yes. 
Senator  Sarbanes.  They  were  a  terrific  credit  risk.  If  they  could 

have  gotten  credit  on  a  normal  basis  from  an  institution,  they 
would  have  done  a  tremendous  job  of  meeting  their  obligations.  It 

wouldn't  have  been  any  problem.  But,  they  were  being  extorted  in 
the  marketplace.  This  tremendous  chunk  was  being  taken  out  of 
them. 

Ms.  Smith.  Is  that  pervasive?  I  think  we  can  find  egregious  ex- 
amples of  every  abuse  possible  in  every  industry. 

I  think  we  can't  use  individual  egregious  examples,  however. 
Senator — with  all  due  respect — to  make  laws  that  affect  everybody 
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else.  I  have  met  many  second  mortgage  customers  of  all  sorts  of  in- 

stitutions who  were  happy,  who  found  "This  is  the  only  way  I  can 
fix  up  my  home  and  this  is  very  valuable  to  me." 

You  are  saying  we  need  to  subsidize — we  need  to  get  banks  to 
subsidize  loans  to  certain  people,  essentially,  that  perhaps   

Senator  Sarbanes.  No,  that's  not  what  I  am  saying.  We  need  to 
get  banks  to  make  loans  available  on  the  regular  terms  in  areas 
where  they  have  not  been  doing  it  and  where  people  have  been 
forced  to  try  to  obtain  credit  at  extortionate  rates  and  then  go 
through  all  kinds  of  efforts  to  make  those  payments  in  order  to 
keep  the  home. 

That's  the  very  testimony  we  got  at  the  table  from  people.  In 
fact,  a  number  of  the  financial  institutions,  in  effect,  will  now  tell 

you  they  are  happy — they  welcome  this  impetus  to,  in  effect,  place 
credit  into  these  communities. 

Ms.  Smith.  Yes.  As  I  mentioned  in  my  testimony,  many  of  the 

restrictions  on  branching,  which  didn't  allow  diversity  of  risk,  geo- 
graphic risk,  many  of  the  regulations  on  the  books  stopped  banks 

from  lending  more  so  in  those  areas. 
Also,  you  have  to  have  a  learning  curve  in  lending  to  people  of 

lower  income.  You  have  to  be  able  to  build  a  bigger  file  of  informa- 

tion— why  a  person's  job  is  seasonal.  You  have  to  ask  for  informa- 
tion perhaps  over  a  longer  period  of  time. 

The  credit  file  isn't  a  simple  one.  It  takes  a  while  for  institutions 
to  learn  how  to  do  that.  My  contention  is  that  there  are  institu- 

tions, there's  a  lot  of  competition — there  are  institutions  who  know 
how  to  do  that.  Many  banks  may  learn  how  to  do  that,  but  all 
banks  will  not. 

I  think  we  need  a  diversity  to  serve  all  types  of  consumers. 
Senator  Sarbanes.  So,  you  would  not  have  the  main  element  of 

the  financial  industry,  namely  the  banks,  involved  in  that? 
Ms.  Smith.  I  did  not  say  that. 
Senator  Sarbanes.  You  would  leave  it  to  other   
Ms.  Smith.  No. 

Senator  Sarbanes.  Subsidiary  or  secondary   
Ms.  Smith.  No. 
Senator  Sarbanes.  Institutions? 

Ms.  Smith.  No.  I  think  that's  a  misinterpretation.  I  said  banks 
were  being  restricted  because  of  regulations  on  the  books.  They 
have  a  learning  curve.  I  think  they  will  do  that. 

No  competitive  institution  forgoes  a  profit  opportunity.  If  they 
see  a  profit  opportunity,  they  will  go  in. 

I  know  in  my  inner-city  neighborhood  in  Washington,  we  have  an 

enormous  infiux  of  private  business  coming  in.  It's  in  the  U  Street 
corridor.  It  is  not,  as  far  as  I  know,  funded  by  any  program  other 
than  profitable  investments.  These  people  are  getting  loans  to  open 

businesses,  to  offer  1960's  antiques.  People  are   Senator  Sarbanes.  To  offer  what? 

Ms.  Smith.  To  offer  1960's  antiques.  In  my  neighborhood,  we 
have   

Senator  Shelby.  Are  they  antiques? 
Ms.  Smith.  I  got  married  when  some  of  them  were  introduced. 

But,  my  contention  is  that   
Senator  Sarbanes.  I  don't  understand  that. 
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Ms.  Smith.  OK.  Opportunities — if  there  is  a  profit  opportunity, 
banks  and  any  other  type  of  institution,  if  there  is  competition   

Senator  Sarbanes.  No.  I  didn't  understand  the  1960  antiques. 
[Laughter.] 
I  understood  the  rest  of  it.  I  didn't  understand  that  reference. 
Ms.  Smith.  I  am  sorry.  It  was  a  digression  and  a  tangential 

issue.  I  apologize. 
Senator  Sarbanes.  Well,  it  may  have  been.  I  am  trying  very 

hard  to  understand  it. 
Ms.  Smith.  Do  you  want  me  to  explain  it? 
Senator  Sarbanes.  Would  you  explain  it  to  me? 
Ms.  Smith.  We  have  businesses  in  inner-city  areas  that  are  get- 

ting funded  by  banks,  by  other  financial  services  providers,  that 
are  thought  to  provide  a  service  to  people,  that  are  thought  to  be 
profitable.  This  is  being  done,  as  far  as  I  know,  without  special 
Government  programs. 

Institutions  will  lend  when  they  see  that  there  is  a  profit  oppor- 

tunity. Banks  do  not  deliberately  turn  their  faces  and  say,  "I  am 
not  going  to  lend  there." 

Senator  Sarbanes.  No.  I  understand  that  as  your  general  point. 

I  still  don't  understand  the  reference,  if  I  heard  it  correctly,  to  1960 
antiques   

Ms.  Smith.  All  right. 

Senator  Sarbanes.  That's  taking  place  in  this  neighborhood. Ms.  Smith.  OK. 

Senator  Sarbanes.  If  you  would  explain  that  to  me,  I  would  ap- 
preciate it. 

Ms.  Smith.  I  am  sorry.  OK  I  was  making  the  substantive  point 

that  1960's  and  1950's  antiques  seem  to  be  very  popular  among 
some  yuppies.  There  are  now  antique  stores  opening  up  to  satisfy 
desires  for  those  horrible  things  that  I  grew  up  with,  the  sleek 

plastic  furniture  and  Naugahyde.  It's  very  popular  now. 
Senator  Sarbanes.  I  see.  So,  your  answer  to  me  on  the  question 

of  trying  to  get  credit   
Ms.  Smith.  No. 

Senator  Sarbanes.  Into  these  low-income  neighborhoods  is   
Ms.  Smith.  No. 

Senator  Sarbanes.  You  are  giving  me  an  example  of  a  neighbor- 
hood now  which  is  getting  an  economic  boost  because  a  lot  of  stores 

that  offer  1960  antiques  are  opening  up.  Is  that  correct? 
Ms.  Smith.  No,  that  is  not  correct,  Senator,  with  all  due  respect. 

I  said  I  gave  that  as  an  example  of  some  profit  opportunities  that 
are  being  found  in  neighborhoods.  I  can  name  restaurants,  dry 
cleaning  stores,  mom  and  pop  stores,  and  supermarkets  as  well. 

Senator  Sarbanes.  All  right. 
Senator  Shelby.  I  thank  both  of  you  for  your  testimony  and  your 

candid  answers. 

We  have  one  more  group.  I  am  going  to  call  up  George  Butts,  Ex- 
ecutive Board  Member,  ACORN,  Philadelphia,  PA;  Gale  Cincotta, 

National  People's  Action,  Chicago,  IL;  Irvin  Henderson,  National 
Community  Reinvestment  Coalition,  Washington,  DC;  Allen 
Fishbein,  Chair,  Center  for  Community  Change,  Washington,  DC; 
Catherine  Bessant,  Senior  Vice  President,  NationsBank,  Washing- 
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ton,  DC;  Benson  Roberts,  Vice  President  for  Policy,  LISC,  Washing- 
ton, DC. 

If  you  would,  take  your  seats.  Your  written  testimony  will  be 
made  part  of  the  record  in  its  entirety.  If  you  will  sum  up  your  oral 
testimony  and  try  to  in  about  5  minutes,  we  will  start  with  Mr. 
George  Butts,  Executive  Board  Member,  ACORN;  and,  then  Gale 

Cincotta  of  National  People's  Action. 
OPENING  STATEMENT  OF  GEORGE  BUTTS 

EXECUTIVE  BOARD  MEMBER,  ASSOCIATION  OF 
COMMUNITY  ORGANIZATIONS  FOR  REFORM  NOW  [ACORN] 

PHILADELPHIA,  PA 

Mr.  Butts.  Good  afternoon.  My  name  is  George  Butts  and  I  am 
a  representative  of  ACORN,  Association  of  Community  Organiza- 

tions for  Reform  Now. 

Senator  Sarbanes.  Mr.  Butts,  you  need  to  pull  that  microphone 

up  close  to  you.  I  know  it's  a  problem,  because  you  want  to  get  your 
papers  between  you  and  the  microphone  but  that  gets  you  away 

from  it.  We  can't  hear  you  as  well. 
Mr.  Butts.  OK.  Thank  you.  I  would  like  to  thank  the  Sub- 

committee. Can  everybody  hear  me  OK  now,  better?  I  know  I  have 
a  tendency  to  mumble. 

I  would  like  to  thank  the  Subcommittee  for  the  opportunity  to 
speak  about  CRA.  But,  one  thing  I  would  like  to  open  with,  espe- 

cially in  light  of  Ms.  Smith's  comments  around  CRA,  I  want  to 
state  this  as  clearly  as  I  can  so  everyone  understands  exactly 
where  we  are  coming  from. 

If  you  really  think  that  these  new  provisions  to  CRA  is  going  to 
really  help  our  community,  you  are  just  flat  out  wrong.  If  you  real- 

ly think  that  the  industry  of  their  own  volition  is  going  to  service 
the  financial  needs  of  the  low-  and  moderate-income  community 

without  a  CRA  Act  that  has  some  teeth,  they  won't. 
That's  not  a  slam  against  those  financial  institutions  that  are  out 

there  trying  and  working  and  doing  good  things,  because  a  lot  of 
them  are.  One  of  the  reasons  that  they  are  is  probably  because  of 
us  and  groups  like  us  that  are  out  there  calling  them  on  what  they 
are  supposed  to  be  doing  for  our  communities. 
CRA  has  put  billions  of  dollars  of  credit  into  communities.  There 

is  much  more  that  needs  to  be  done  even  the  way  the  rules  stand 
as  they  are.  The  new  regulations  should  deal  with  some  of  the  con- 

cerns about  the  process  that  the  industry  has  had  all  along.  We 
should  give  that  a  chance  to  work. 

I  mean,  the  effect  of  credit  deprivation  in  our  neighborhoods  is 
horrendous.  We  have  abandoned  houses,  vacant  lots,  the  decline  of 
the  neighborhoods. 

People  can't  accumulate  any  assets  that  they  could  use  for  start- 
ing a  business  or  schooling  or  those  kinds  of  things.  With  the  com- 

munities in  the  shape  that  they  are  in,  there  is  no  incentive  for 
anyone  to  stay  and  rebuild  the  communities.  Home  ownership  pro- 

vides the  best  stability  for  neighborhoods  and  for  families. 
One  of  the  things  that  happens  through  these  agreements  that 

we  have  had  with  the  various  financial  institutions — and  now 
ACORN  has  about  45  of  them — in  a  number  of  cities  is  what  we 

have  done  is  try  to  help  them  understand  our  community  and  ad- 
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dress  the  problems  in  our  communities.  These  agreements  were 
structured  to  help  with  the  needs  of  the  low-  and  moderate-income 
communities,  problems  with  the  underwriting  standards,  banks  not 
understanding  the  market  in  a  lot  of  ways,  the  low-  and  moderate- 
income  community  is  a  market,  not  giving  people  the  opportunity 
to  solve  problems. 

These  programs  would  include  a  lot  of  new  standards,  new  out- 
reach efforts,  loan  counseling,  new  and  different  underwriting  cri- 
teria. We  have  instituted  outreach  arenas  like  bank  fairs,  of  which 

we  are  having  one  in  Philadelphia  on  Saturday,  reaching  people 

that  aren't  comfortable  coming  into  banks,  and  bridging  the  gap  be- 
tween the  financial  community  and  the  low-  and  moderate-income 

community. 

But,  we  found  a  number  of  things  that  go  on  that  doesn't  give 
us  a  level  of  comfort  all  the  time  with  the  industry.  We  know  that 
a  lot  of  banks,  the  ones  that  really  want  to  work  hard — and 
NationsBank,  I  think,  is  one  of  them  that  really  works  hard — con- 

tinue those  relationships  long  after  these  agreements  have  been 
signed,  sealed  and  delivered. 

They  are  doing  that  because  it's  a  partnership.  It's  a  partnership 
between  the  people  in  the  community  and  the  banking  institution 
to  work  together  and  understand  each  other  and  tweak  the  system 
and  push  the  system  and  make  the  system  work  to  provide  credit 
for  low-  and  moderate-income  people. 

At  the  same  time  that  all  that  is  going  on,  initially  a  lot  of  these 

institutions  were  very  resistent  to  us  coming  in,  "telling"  them  how 
to  do  their  business.  There  are  still  a  lot  of  oanks  that  aren't  inter- 

ested in  doing  these  kind  of  loans  and  don't  want  to  do  these  kind 
of  loans  and  are  trying,  as  we  speak,  to  figure  out  ways  not  to  do 
these  loans. 

Those  people  in  that  group  aren't  going  to  do  these  kind  of  things without  a  CRA  that  has  some  teeth. 
The  safe  harbor  provision  of  this  new  bill  that  is  coming  down 

makes  me  very  nervous.  I  know  I  don't  have  a  lot  of  time.  But,  suf- 
fice it  to  say  that  the  safe  harbor  provision  is  a  very  bad  thing  for 

us,  because  it  lets  everybody  off  the  hook  along  with  the  small 
bank  exception,  along  with  the  whole — a  bunch  of  stuff  that  they 
are  doing  that  is  not  going  to  let  community  groups  like  us  hold 
the  institutions  accountable  to  us  for  taking  money  out  of  our 
neighborhoods  and  not  wanting  to  put  any  money  back  in  our 

neighborhoods.  As  it  stands  now,  there  aren't  very  many  financial 
institutions  in  our  neighborhoods  as  it  is  anyway. 

Banks  are  closing  everyday.  Nobody  today  that  I've  heard  even 
mentioned  the  fact  that  they  aren't  opening  any  new  branches  in 
our  neighborhoods,  that  they  are  retreating — a  lot  of  institutions 
are  retreating  from  our  neighborhoods. 
The  other  thing  that  this — in  conclusion,  a  lot  of  these  things 

this  law  is  going  to  do  is  it's  going  to  deprive  groups  like  us  and 
the  people  that  we  talk  to  in  our  constituency  of  that  hope  that  we 
try  to  give  them  when  we  talk  to  them  about  working  within  the 

system,  because  we  tell  them  all  the  time  that,  "If  you  do  the 
things  that  you  are  supposed  to  do  here,  you  know,  that  loan  will 
be  down  the  road  for  you  because  we  have  tried  to  make  provisions 
for  that  to  happen.  Everybody  is  working  to  make  sure  that  hap- 
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pens.  But,  you  have  a  responsibility,  too.  If  you  do  that  responsibil- 

ity, it  will  happen." 
Well,  that  hope  is  going  to  be  gone  after  this,  because  there  won't 

be  any  provisions  for  us  to  know  what  everybody  is  doing  or  to  call 
them  on  the  things  that  they  are  doing  wrong  or  any  of  those  kind 
of  things.  We  have  been  trying  to  use  this  law  to  improve  our  com- 

munities and  to  create  a  situation  where  people  get  rewarded  for 
the  hard  work  that  they  do. 
Now  the  way  we  look  at  it  is  sort  of  like  you  have  your  foot  on 

our  neck  and  you  are  telling  us  to  get  up.  That's  all  I  have  to  say for  the  moment. 

Senator  Sarbanes.  Thank  you  very  much.  Ms.  Cincotta. 

OPENING  STATEMENT  OF  GALE  CINCOTTA 
EXECUTIVE  DIRECTOR 

NATIONAL  TRAINING  AND  INFORMATION  CENTER 

CHAIRWOMAN,  NATIONAL  PEOPLE'S  ACTION,  CmCAGO,  IL 

Ms.  Cincotta.  Thank  you.  The  National  People's  Action  just  had 
its  24th  National  Conference.  The  National  Training  and  Informa- 

tion Center  has  been  in  business  now  about  23  years. 
My  involvement  in  issues  in  the  neighborhood  started  10  years 

before  that  as  a  volunteer.  Going  into  this  issue,  remembering  back 
when  my  parents,  who  had  a  restaurant  could  not  get  a  loan  from 

any  financial  institution,  you  got  supplier's  loans  or  juice  loans. 
When  my  husband  had  a  gas  station,  he  could  not  get  a  loan  from 
any  financial  institution. 
When  my  grandparents  had  a  farm,  they  did  not — were  not  able 

to  get  loans  from  financial  institutions.  I  am  talking  about  cities 
before  they  were  seen  now  as  low-income,  minority,  et  cetera. 

There  was  a  lack  of  financing  in  the  cities  that  led  us  in  Chicago 
and  nationally  to  work  toward  CRA  and  work  toward  money  being 
able  to  be  lent  in  communities.  Homes  were  sold  on  first  and  sec- 

ond mortgages,  very  different  than  anywhere  else. 
We  had  contract  buyers.  Contract  sales  were  another  way  of 

doing  business  in  the  cities. 
We  had  the  west  side  and  the  south  side  of  Chicago  that  had  the 

contract  buyer  scandals  where  all  the  buyers  and  sellers  were 

ripped  off.  It  was  also  a  time  until  the  late  1960's  and  early  1970's that  FHA  redlined  the  cities  also. 
So  that  going  back  in  a  historical  perspective  of  why  people 

fought  for  CRA,  why  in  1974  we  got  a  Chicago  City  Ordinance  that 
said  banks  wanting  to  be  depositories  of  city  money  would  have  to 
disclose  both  housing  and  business  loans  and  where  they  put  them. 
We  were  able  to  take  that  data  and  lay  it  out  and  show  that  the 

largest  banks  did  not  put  any  loans  either  in  housing  or  business 
loans  in  our  neighborhoods.  But,  even  having  that  data,  it  took — 
10  years  after  having  that  data,  it  took  until  the  larger  financial 
institutions  wanted  to  be  able  to  do  something  that  they  had  to  get 
regulatory  approval  before  they  would  sit  down,  meet  with  us  and 
come  up  with  some  agreements  to  loan  money  in  the  neighbor- 
hoods. 

They  did  so  well.  They  put  out — the  three  of  them  put  out  about 
$500,000  in  10  years  and  now  are  renewing — just  about  four  of  the 
institutions  in  tne  last  6  months  have  pledged  over  $4  billion. 
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They  found  out  it  was  that  good  a  book  of  business.  They  are  also 
part  of  the  group  of  people  joining  with  the  community  groups  that 
had  a  press  conference  last  Friday  and  have  worked  for  two  years 
on  getting  these  new  regs  out  who  all  held  hands  and  said: 

None  of  us  think  the  new  regs  may  be  perfect.  But,  we  don't  want  to  keep  argu- 
ing. We  want  to  be  able  to  get  back  to  business.  We  want  to  be  able  to  spend  some 

time  to  give  the  new  regs  a  chance,  work  out  the  kinks.  Everybody  got  a  little  bit. 

Everybody  didn't  get  everything  they  wanted. 

It  was  like  unfortunate  that  there  is  legislation  now  in  the  Sen- 

ate and  House  where  we  have  to  go  back  to  the  old  fight  of,  "Is 
there  redlining?  Can  people  get  loans?  Is  this  charity  rather  than 

good  business?" I  want  to  give  you  an  example  of  even  myself  a  few  years  ago. 

I  knew  I  could  get  a  loan  from  the  downtown  banks.  I  don't  buy 
and  sell  that  often.  So,  what  I  did,  I  went  to  my  local  bank  where 
I  have  a  checking  account,  a  money  market,  and  an  IRA  and  asked 
them  for  a  loan.  They  would  only  give  me  a  5-year  balloon. 

I  went  to  another  financial  institution.  They  turned  me  down. 
The  third  institution  was  willing  to  make  the  loan.  But,  Fannie 

wouldn't  buy  it  because  the  bedrooms  open  into  living  areas,  like 
every  city. 

What  I  wanted — well,  I  don't  know  how  somebody  is  going  to  try 
and  get  a  5  percent  down  loan.  What  I  was  asking  for  was  only  a 
15-year  loan  and  I  was  willing  to  put  40  percent  down. 

I  had  to  go  to  four  institutions  before  I  found  one  that  would  do 
that.  They  held  it  in  portfolio. 

When  the  downtown  lender  said,  "Why  didn't  you  just  come  to 
us?"  I  said,  "Because  I  speak  on  these  issues.  I  don't  buy  and  sell 
that  often.  I  wanted  to  see  if  all  these  years  it  had  made  a  dif- 
ference." 

I  thought  about  how  many  people  could  put  40  percent  down, 
that  in  spite  of  everything  we  have  done  there  is  still  redlining.  It 

isn't  that  every  institution  just  wants  to  make  money  and  will  give 
any  loan  to  somebody  who  they  think  can  pay  for  it. 

Redlining  still  exists.  We  are  hoping  that  the  new  regs  will  fi- 
nally give  the  rest  of  the  country  business  loan  disclosure  even 

though  it's  not  with  every  financial  institution. 
We  have  worked  consistently  to  try  and  get  the  regulators  not  to 

have  the  banks  do  paperwork.  We  have  probably  had  more  dem- 
onstrations at  regulatory  offices  than  anywhere  in  the  world  say- 

ing, "You  will  kill  CRA  if  there  is  too  much  paperwork." 
So,  what  we  figure  this  is  a  compromise.  We  are  willing  to  work 

along  with  the  regulators  to  cut  down  paperwork  and  just  get  the 
loans  out. 

I  would  wonder  if  you  would  ask  some  of  the  trade  associations 
that  is  it  really  only  the  regulators  that  have  them  do  paperwork, 
because  what  I  am  hearing,  there  is  another  scam  going  around. 
Everybody  in  the  world — some  of  them  were  former  congressional 
staff  people,  there  is  everybody  that  is  holding  conferences  all  over 
the  country  for  bankers  on  how  do  you  deal  with  CRA. 

They  pay  a  fortune.  They  go  to  a  city.  They  buy  books.  They  are 
being  told  by  these  folks  that  they  have  to  keep  paper. 
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We  don't  want  paper.  So,  I  think  they  are  trying  to  get  out  of 
CRA  an  easy  way  by  collecting  paper.  It's  something  that  we  have 
never  asked  for.  We  don't  want  it. 
We  want  the  institutions  to  do — ^you  know,  good  business  and  all 

over  the  neighborhoods.  We  would  love  it  if  this  legislation  was 
dropped  and  that  we  could  have  a  couple  of  years  working  with  the 
financial  institutions  and  the  regulators  and  community  groups  to- 

gether to  make  these  new  regs  work  so  they  would  produce  loans 
and  good  business  rather  than  paper. 

Incidentally,  this  legislation,  the  way  it's  written,  96  percent  of 
the  banks  would  be  exempt  from  any  challenges,  because  right  now 
the  rating  system  is  so  bad  that  96  percent  of  the  banks  get  a  one 

or  a  two  passing.  I  don't  think  anybody  would  say  that  96  percent 
of  the  financial  institutions  are  doing  a  good  job. 
We  would  lose.  We  would  lose  that  leverage. 
In  light  of  all  the  cutbacks  coming  down,  you  have  to  leave  the 

community  something.  You  have  to  give  us  at  least  conventional 
loans  if  we  are  not  going  to  get  a  lot  of  other  programs  coming  out 
of  Washington. 

The  right  for  people  to  reach  for  the  American  dream,  maybe  buy 

a  home  or  a  two-flat  or  start  a  business,  have  a  job.  That's  all  peo- 
ple are  asking  for.  They  are  not  asking  for  the  banks  to  give  them 

anything  but  a  good  deal  and  something  that  they  can  pay  for. 
This  is  not  a  grant  thing  with  the  banks.  Banks  do  not  give 

grants  when  they  give  you  mortgages.  You  are  lucky  to  get  the 
mortgage.  But,  it  s  business  for  them. 

Senator  Sarbanes.  OK.  Thank  you  very  much.  Mr.  Henderson. 

OPENING  STATEMENT  OF  IRVIN  HENDERSON,  CHAIRMAN 
NATIONAL  COMMUNITY  REINVESTMENT  COALITION  [NCRC] 

WASHINGTON,  DC 

Mr.  Henderson.  Thank  you,  Mr.  Chairman  and  Senator  Sar- 
banes and  distinguished  Members  of  the  Subcommittee  who  seem 

not  to  be  here. 

On  behalf  of  the  membership  of  the  National  Community  Rein- 
vestment Coalition  and  the  Community  Reinvestment  Association 

of  North  Carolina,  I  would  like  to  thank  the  Subcommittee  for  the 
opportunity  to  offer  input  on  this  very  important  issue  before  you 
today.  The  Coalition  represents  480  member  organizations  nation- 

wide who  are  dedicated  to  the  fair  and  equal  access  to  credit  and 
banking  services  for  all  Americans  regardless  to  ethnicity,  gender 
or  any  other  factor  that  is  not  related  to  the  quality  of  the  ability 
of  the  applicant  to  pay  back  the  loan  or  utilize  the  service. 
NCRC  seeks  to  increase  fair  and  equal  access  to  credit  and  bank- 

ing services  and  products  because  discrimination  is  illegal,  unjust 
and  detrimental  to  the  economic  growth  and  well  being  of  our  soci- 

ety. I  think  it's  very  important  in  reference  to  this  issue  that  we deal  with  some  facts.  Since  there  were  a  lot  of  misstatements  of 

facts  earlier,  I  would  like  to  state  a  few  now.  The  Government  Ac- 
counting Office  recently  determined  that  studies  of  regulatory  bur- 

den conducted  by  the  Trade  Associations  of  the  financial  institu- 
tions, and  I  quote,  "Failed  to  produce  reliable  estimates  of  the  ag- 

gregate cost  of  regulation  and  were  of  limited  value." 
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I  would  like  to  also  say  that  in  1994,  small  commercial  banks 
and  thrifts  with  under  $100  million  in  assets  earned  nearly  $4  bil- 

lion in  profits.  And,  95  percent  of  them  were  profitable.  So,  it  does 
not  seem  that  the  burden  of  CRA  is  costing  that  profitability. 

I  would  like  to  also  sav  that  S.  650,  exempting  institutions  below 
$250  million  of  assets,  does  not  recognize  the  fact  that  92  percent 
of  the  banks  that  received  poor  CRA  ratings,  92  percent,  in  1994 
were  those  with  assets  under  $250  million. 

Finally,  small  banks  do  not  necessarily  lend  to  the  communities 
that  they  are  chartered  to  do  business  in.  In  many  instances,  these 
banks  instead  of  lending  will  invest  in  Treasury  bills  and  other 
Government  securities. 

According  to  a  House  Banking  Committee  report  in  1992,  banks 
under  $100  million  in  assets  had  lower  loan  to  asset  ratios  than  did 
banks  whose  assets  size  exceeded  $10  billion. 

At  the  National  Coalition,  we  have  a  vision  of  an  America  that 
is  a  land  of  opportunity  not  limited  by  the  quantity  of  our  connec- 

tions but  the  quality  of  our  ideas,  an  America  where  small  busi- 
nesses and  small  farmers  can  count  on  established  banking  rela- 

tionships to  assist  them  in  their  pursuit  of  the  growth  that  creates 
real  jobs,  an  America  with  a  hope  of  owning  your  own  home  can 
become  a  reality  that  is  a  reward  for  saving  and  hard  work.  Let 
there  be  no  mistake:  A  strong  Community  Reinvestment  Act  is  es- 

sential to  the  fulfillment  of  this  vision. 

The  history  of  the  banking  community  with  respect  to  the  provi- 
sion of  credit  and  banking  services  is  well  documented.  Some  insti- 

tutions have  categorically  denied  equal  access  to  low-wealth  bor- 
rowers, women,  minorities  and  small  businesses. 

It  is  true  that  most  members  of  the  industry,  because  of  the  pas- 
sage of  the  Act  in  1977,  have  improved  their  outreach  and  some 

have  actually  begun  to  seriously  address  the  credit  needs  of  their 
underserved  communities  and  markets.  It  is  also  true  that  some 
enlightened  institutions  have  begun  to  view  these  underserved 
markets,  as  Chairman  Greenspan  of  the  Federal  Reserve  has  called 
them,  a  market  opportunity  that  has  been  missed. 

These  institutions  now  view  community  reinvestment  as  a  profit 
center  and  these  neighborhoods  and  communities  as  potential 
growth  markets.  However,  recent  studies  and  reports  have  shown 
that  there  are  still  large  numbers  of  institutions  that  do  not  per- 

form well  within  our  neighborhoods  and  communities,  do  not  un- 
derstand the  credit  needs,  do  not  make  available  the  fiow  of  capital 

that  is  necessary  for  economic  survival  and  do  not  value  the  size 
and  strength  of  our  potential  economically. 

I  was  struck  by  the  comments  of  two  previous  speakers,  Mr.  An- 
derson and  Mr.  Culberson,  talking  about  the  fact  that  community 

bankers  always  serve  their  community  because  that's  the  way  they 
do  business.  I  thought  about  all  of  the  African -American  folk  who 
have  gone  to  these  banks  for  loans  years  ago  and  even  now  and  did 
not  get  them. 

It  was  just  appalling  that  they  would  even  think  that  was  the 
case. 

I  must  quibble  with  the  119  feet  of  paperwork  associated  with 
that  closing.  I  think  if  we  were  to  stretch  all  of  the  borrowers  that 
those  types  of  banks  have  turned  down  erroneously,  we  would  be 
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looking  at  probably  119  thousand  miles  of  people.  So  I  think  the 
119  is  not  impressive. 

Senator  Shelby.  Mr.  Fishbein,  have  you  testified? 

Mr.  Fishbein.  No,  I  haven't.  I  thought  Mr.  Henderson  wasn't 
complete. 

Senator  Shelby.  Oh,  I  thought — you  are  not  through? 
Mr.  Henderson.  No,  I  was  not. 
Senator  Shelby.  OK  You  go  ahead. 
Mr.  Henderson.  OK.  Thank  you. 
Senator  Shelby.  You  had  paused.  I  thought  you  were  through. 

I  was  not  trying  to  cut  you  off. 
Mr.  Henderson.  No  problem.  The  country  has  just  completed  a 

reform  process  for  the  regulations  enforcing  and  administering  the 
CRA  in  which  there  was  more  comment  than  on  any  regulation  in 
history,  consumers,  bankers  and  community  groups  all  arguing  for 
more  fairly  balanced  regulation,  most  endorsing  a  performance- 
based  system. 

Although  there  was  wide  disagreement  about  how  to  get  this  goal 
of  a  more  effective  rule  done,  there  is  agreement  that  some  of  the 
concerns  of  both  sides  have  been  met.  We  must  now  give  this  regu- 

lation a  chance  or  we  will  have  wasted  one  of  the  greatest  exam- 
ples of  citizen  participation  of  all  time. 

Hopefully,  the  new  regulation  will  provide  better  guidelines  for 
a  rating  system  that  bankers  and  consumers  can  find  fair  and 
trustworthy.  After  we  have  ascertained  that  this,  indeed,  is  occur- 

ring, then  the  issue  of  an  incentive  for  the  banks  should  be  ad- 
dressed. 

We  must  also  separate  the  act  of  commenting  on  the  effect  of 
proposed  changes  in  a  banking  situation  and  actually  protesting 
mergers  or  other  transactions.  The  regulatory  community  should 
always  be  open  to  receive  analysis  from  the  community  perspective 
as  to  the  impact  of  these  transactions. 

The  membership  of  the  National  Community  Reinvestment  Coa- 
lition strongly  urges  this  Subcommittee  to  allow  the  process  to 

work,  be  supportive  of  people  in  their  attempt  to  be  self-reliant. 
CRA  is.  Be  supportive  of  locally  based,  public/private  partnerships 
that  are  making  a  difference  in  these  neighborhoods.  CRA  does.  Be 
supportive  of  providing  a  full  tool  chest  of  communities  to  utilize 
to  build  and,  in  some  instances,  rebuild  themselves.  Most  impor- 

tantly, be  supportive  of  the  American  way. 
Thank  you. 
Senator  Shelby.  Mr.  Fishbein. 

OPENING  STATEMENT  OF  ALLEN  J.  FISHBEIN 

GENERAL  COUNSEL,  CENTER  FOR  COMMUNITY  CHANGE 
WASHINGTON,  DC 

Mr.  Fishbein.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  be  here,  and  Senator  Sarbanes  as  well. 

My  name  is  Allen  Fishbein.  I  am  general  counsel  of  the  Center 
for  Community  Change.  We  are  a  national  nonprofit  technical  as- 

sistance provider  that  works  with  low-income  and  minority  commu- 
nity groups  throughout  the  country. 
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I  have  18  years  of  experience  with  CRA.  In  fact,  I  represented 
the  group  that  brought  the  first  protest  that  resulted  in  the  turn- 

down of  an  apphcation  under  the  Act. 
S.  650  has  more  than  60  items  in  it.  Its  stated  purpose  is  to  bring 

about  regulatory  relief,  which  is  certainly  an  admirable  goal.  But, 
unfortunately,  many  of  the  provisions  in  the  bill,  we  find,  would 
represent  roll-backs  to  hard  fought  consumer  and  community  pro- 

tections that  have  been  built  up  over  the  past  25  years.  I  would 
like  to  concentrate  on  the  CRA  and  CRA-related  items  in  the  bill. 

There  are  three  numbers  that  are  very  important  to  consider — 
88,  99.5  and  zero.  I  would  like  to  describe  the  significance  of  each 
of  them.  These  numbers  relate  to  our  concerns  about  the  provisions 
in  the  bill. 

First,  S.  650  would  exempt  more  than  88  percent  of  the  banks 
from  CRA  coverage.  The  trade  groups  will  tell  you  that  small  banks 

can't  stay  in  business  unless  they  are  serving  local  needs,  but  in 
reality  we  have  found  that  small  banks  are  a  little  bit  like  the  girl 
with  the  curl — when  they  are  good,  they  are  very,  very  good;  but, 
when  they  are  bad,  they  are  horrid. 

As  Mr.  Henderson  said — 92  percent  of  them  in  1994 — 92  percent 
of  the  failing  CRA  grades  in  1994  were  comprised  of  banks  with 
under  $250  million  in  assets.  I  should  note  that  this  Subcommittee 
has  held  hearings  in  which  examples  were  cited  of  small  banks 
that  had  loan  to  deposit  ratios  as  low  as  5  percent.  It  is  hard  for 
me  to  believe  that  banks  with  very  low  loan  to  deposit  ratios  are 
representing  the  credit  needs  of  the  local  communities  in  which 
they  serve. 

But,  the  important  thing  is  that  the  new  rules  that  were  issued 
will  remove  existing  recordkeeping  burdens  and  give  the  regulators 
this  responsibility. 

Second,  with  regard  to  the  99.5  percent  number  I  used,  you 
would  think  from  listening  to  the  testimony  this  morning  that  the 
regulators  have  been  inundated  with  adverse  comments  during  the 
time  of  application  proceedings.  In  fact,  99.5  percent  of  the  77  thou- 

sand applications  that  have  been  processed  since  CRA  has  gone 
into  effect  were  processed  without  any  comments  being  filed. 

Only  .5  percent  of  applications  processed  resulted  in  adverse 
comments  from  community  groups.  Now,  public  comments  are  ex- 

tremely important.  Comments  are  not  always  just  on  CRA-related 
issues.  Sometimes,  they  are  comments  about  the  proposed  restruc- 

turing that  the  regulator  is  considering  and  the  impact  of  that  re- 
structuring on  local  communities. 

Given  the  changes  that  are  likely  to  occur  in  banking,  allowing 
the  public  comment  process,  particularly  from  non-urban  areas,  so 
people  can  express  their  concerns  about  bank  restructurings  and 
interstate  branching  is  extremely  important. 
Testimony  was  presented  earlier  about  delays  that  comments 

create  in  the  processing  of  applications. 
Well,  the  Federal  Reserve  Board  has  found  that  adverse  com- 

ments in  the  application  proceedings  actually  result  in  two  fewer 
days  of  processing  time  than  do  non-commented  applications.  It  is 
important  to  understand  this. 

It  is  also  important  to  understand  that  a  de  facto  safe  harbor  al- 
ready exists  as  a  result  of  interagency  policy.  The  policy  statement 
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says  that  the  regulations  will  give  great  weight  to  CRA  ratings  and 
that  ratings  will  be  an  important  and  largely  controlling  factor  in 
the  consideration  of  expansion  requests. 

Third,  the  number  zero  represents  the  data  available  about  small 
business  lending  on  a  geographic  basis.  Unfortunately,  S.  650 
would  bar  the  collection  of  data  that  is  required  under  the  new 
CRA  regulations  for  large  banks  to  report  on  their  small  business 
lending  practices. 
Now,  there  is  some  data  already  available  on  small  business 

lending.  If  vou  look  at  it,  you  will  understand  why  some  banks  are 
opposed  to  having  small  business  loan  data  reported  publicly. 

There  was  an  article  you  may  have  seen  in  the  Wall  Street  Jour- 
nal, on  April  17,  1995,  which  I  would  like  to  include  in  the  record 

entitled,  "Big  Banks  Fall  Short  of  Their  Claims." Senator  Shelby.  It  is  included  in  the  record. 
Mr.  FiSHBElN.  Thank  you.  The  article  shows  that  some  banks 

had  as  much  as  57  percent  of  their  total  commercial  and  industrial 
loans  in  small  business  loans  while  others  had  as  few  as  1.1  per- 
cent. 

So,  the  disclosure  of  meaningful  geographic  information  about 
small  business  lending  would  allow  regulators,  would  allow  the 
public,  would  allow  the  lending  industry  themselves  to  know  who 
are  the  most  active  small  business  lenders  and  which  ones  are  not 

active.  That's  crucial  to  the  new  CRA  system. 
Now,  in  closing,  Mr.  Chairman,  let  me  just  say  that,  as  some  of 

my  colleagues  have  said  here  on  this  panel,  we  believe  the  new 
regs  ought  to  be  given  a  chance,  that  they  strike  a  balance  between 
the  concerns  that  the  industry  has  expressed  and  community 
groups  have  expressed  in  the  past.  They  address  the  question  of 
regulatory  burden. 

At  the  same  time,  they  would  provide  some  expanded  disclosure 
of  meaningful  information.  We  would  hope  you  would  go  slow  in 
considering  wholesale  legislative  changes  to  CRA  until  we  are 
given  a  chance  to  see  how  well  these  rules  are  working. 

Thank  you. 
Senator  Shelby.  Mr.  Roberts. 

OPENING  STATEMENT  OF  BENSON  F.  ROBERTS 
VICE  PRESIDENT  FOR  POLICY 

LOCAL  INITIATIVES  SUPPORT  CORPORATION  [LISC] 
THE  ENTERPRISE  FOUNDATION,  WASHINGTON,  DC 

Mr.  Roberts.  Good  afternoon,  Mr.  Chairman.  My  name  is  Ben- 
son Roberts.  I  am  Vice  President  for  Policy  at  Local  Initiatives  Sup- 
port Corporation. 

I  am  here  also  today  representing  not  just  LISC  but  also  The  En- 
terprise Foundation.  We  are  the  two  largest  not-for-profit  support 

organizations  for  low-income  grassroots  neighborhood  development 
efforts. 
We  are  neither  a  community  group  nor  a  bank.  We  are  both 

intermediaries  that  try  to  bring  those  sides  together.  I  think  that 
gives  us  a  fairly  useful  perspective  on  community  reinvestment. 
Each  of  our  organizations  works  with  literally  hundreds  of  banks. 

Indeed,  the  Consumer  Banker's  Association  appended  to  their  testi- 
mony a  list  of  banks  that  works  with  each  of  our  organizations  to 
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show  some  of  what  the  industry  is  doing.  We  do  applaud  those  ef- 
forts. 

I  want  to  offer  some  comments  generally  about  CRA  as  well  as 
specifically  with  respect  to  S.  650.  With  respect  to  CRA  generally, 
first,  I  think  there  is  some  very  broad  consensus  that  access  to 
credit  is  absolutely  vital  to  communities,  that  investment  must  be 
a  keystone  of  any  attempt  to  deal  with  the  problems  of  poor  neigh- 

borhoods and  that  capitalism  without  capital  just  doesn't  work, 
cannot  have  a  chance  of  working. 

So  CRA  is  really  essential  if  we  are  going  to  create  jobs  and  re- 
build housing  and  move  people  from  welfare  to  work. 

Senator  Shelby.  You  are  not  talking  about  allocation  of  capital, 
are  you? 

Mr.  Roberts.  No,  sir,  I  am  not,  access  to  capital. 
Senator  Shelby.  OK 
Mr.  Roberts.  I  will  get  to  that  point  in  a  moment.  Second  is  that 

CRA  has  made  a  big  difference,  especially  over  the  last  5  years. 
We  have  observed  a  sea  change  in  attitudes,  particularly  among 

some  of  the  larger  institutions  with  respect  to  low-income  commu- 
nities. I  am  sure  Cathy  Bessant  from  NationsBank  can  speak  for 

her  own  institution  on  that. 

We  have  seen  that  change  among  many  institutions.  I  also  at- 
tached to  my  testimony  a  speech  by  Richard  Rosenberg,  Chairman 

of  Bank  of  America,  talking  about  the  opportunities  and  how  they 
really  defy  the  conventional  wisdom.  I  thought  it  was  an  outstand- 

ing speech.  I  hope  you  will  take  a  look  at  it. 
Next  is  that  this  gets  a  little  bit  to  perhaps  the  credit  allocation 

issue.  It's  important  to  view  CRA  in  the  context  of  the  broader  reg- 
ulatory structure  for  banking. 

CRA  is  but  one  element  of  what  can  only  be  described  as  perva- 
sive Federal  intervention  in  our  banking  system.  A  lot  of  that  de- 
rives from  deposit  insurance,  which — I  want  to  be  clear — we  sup- 

port very  much  and  understand.  That  means  that  that  affects  insti- 
tutions from  cradle  to  grave.  It  restricts  entry.  It  restricts  exit  from 

the  industry.  It  has  a  great  affect  on  the  kinds  of  activities  banks 
undertake,  appropriately  so,  perhaps,  in  order  to  protect  the  safety 
and  soundness  of  the  deposit  insurance  system.  But,  sometimes  it 
has  an  adverse  affect  on  community  reinvestment. 
CRA  should  be  seen  as  a  very  modest  counterbalance  that  really 

does  not  approach  anything  like  credit  allocation.  There  is  no  re- 
quirement for  any  institution  to  provide  any  particular  amount  or 

any  particular  type  of  credit  to  any  particular  neighborhood,  merely 
that  institutions  help  meet  the  credit  needs  of  their  entire  commu- 
nities. 

Next,  CRA's  job  is  not  over.  Many  communities  still  lack  access 
to  credit.  Many  institutions  still  are  not  doing  their  fair  share.  If 
CRA  were  weakened,  we  believe  much  of  the  progress  we  have 
made  over  the  last  5  years  would  be  stopped  or  reversed. 

There  need  to  be  changes  in  the  way  CRA  is  implemented.  Clear- 
ly, there  needs  to  be  a  much  stronger  focus  on  performance,  much 

less  effort  on  paperwork  and  process. 
Second,  there  has  not  been  a  clear  and  consistent,  yet  flexible 

framework  for  assessing  community  reinvestment  performance.  I 
think  that  accounts  for  why  the  vast,  vast  majority  of  institutions 
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are  getting  passing  grades.  There  isn't  a  really  good,  clear  system for  evaluating  them. 
The  new  CRA  rules  address  many  of  these  concerns.  The  process 

factors  and  paperwork  have  been  radically  cut  back.  Data  collection 
for  small  institutions  has  been  eliminated.  There  is  now  a  frame- 

work that  does  make  some  sense. 
With  respect  to  S.  650,  a  couple  of  provisions  are  particularly 

troubling  to  us. 
First,  the  safe  harbor  provision.  As  has  been  said  many  times, 

that  would  really  affect  95  percent  of  the  banks  that  would  still  be 
subject  to  CRA.  The  ratings  currently  are  not  a  good  basis  for  being 
dispositive  at  this  point  in  the  process.  Second  is  they  are  based 
on  only  a  sample  of  the  market  areas  and  institutions  served.  So, 
they  may  be  doing  fine  in  one  part  of  a  state  and  poorly  in  another 
part  of  the  state.  It  just  depends  on  which  part  of  the  state  you 
looked  at  to  determine  what  the  grade  will  be. 

Finally,  it's  important  to  recognize  that  the  industry  is  not  unit- 
ed behind  a  safe  harbor  for  satisfactories.  Indeed,  America's  Com- 

munity Bankers,  which  testified  this  morning,  their  position  is  in 
support  of  a  safe  harbor  only  for  institutions  that  receive  sequen- 

tial outstanding  ratings.  So,  there  is  a  diversity  of  opinion  within 
the  industry  on  this. 

Next,  eliminating  the  entire  process  by  which  regulators  approve 
certain  applications  would  have  the  same  effect  as  the  safe  harbor 

on  CRA,  because  it  would  remove  CRA's  only  enforcement  mecha- 
nism, the  protest  of  those  applications. 

The  small  bank  exemption,  we  believe,  is  unnecessary  and  inap- 

propriate. It's  unnecessary  because  the  paperwork  issues  have  real- 
ly been  addressed  and  they  have  been  the  major  thorn  in  the  side 

of  small  banks.  While  we  believe  that  small  banks  should  be  held 
to  a  different  process  standard  and  certainly  would  be  expected  to 
do  different  things  from  large  banks,  they  should  still  have  to  do 
something. 

Finally,  if  we  are  going  to  move  to  a  system  that  looks  at  per- 
formance, then  we  have  to  have  some  data  to  assess  that  perform- 

ance. So  the  data  collection  provision  for  the  larger  banks  on  small 
business,  we  think,  is  important,  especially  in  light  of  the  dramatic 

curtailment  of  process  and  paperwork  that's  provided  for  in  the 
new  regs. 

Senator  Shelby.  Catherine  Bessant,  NationsBank. 

OPENING  STATEMENT  OF  CATHERINE  P.  BESSANT 
SENIOR  VICE  PRESIDENT,  COMMUNITY  INVESTMENT 
EXECUTIVE,  NATIONSBANK  CORP.,  WASfflNGTON,  DC 

Ms.  Bessant.  Thank  you.  I  am  Cathy  Bessant.  I  am  the  Commu- 
nity Investment  Executive  for  NationsBank.  I  appreciate  the  oppor- 

tunity to  be  here  to  address  my  company's  issues  with  the  Commu- 
nity Reinvestment  Act  portion  of  S.  650. 

NationsBank  is  America's  fourth  largest  bank.  We  have  just 
under  2,000  branches  serving  more  than  600  communities.  We  are 
vitally  interested  in  each  of  those  communities. 
We  operate  our  company  with  the  philosophy  that  our  bank  can 

only  be  strong  if  all  of  the  neighborhoods  we  serve  are  strong.  For 
us,  community  development  is  far  more  than  some  concept  of  the 
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right  thing  to  do.  It  is  absolutely  critical  to  the  success  of  our  com- 
pany. 

In  the  area  of  community  investment,  NationsBank  has  a  goal 
that  is  pretty  simple  to  articulate  but  not  so  simple  to  achieve — 
to  be  the  best  community  development  lender  in  the  United  States. 

Now,  my  purpose  here  today  is  not  to  give  you  a  detailed  recap 
of  our  success  in  meeting  that  goal.  Suffice  it  to  say  that  our  efforts 
have  been  diverse  and  they  have  been  extensive.  We  have  gone  far 
past  rhetoric  and  we  are  producing  results.  We  could  not  be  more 
serious  about  getting  the  business  of  community  development  right. 
NationsBank  enthusiastically  supports  the  intent  and  many  of 

the  specifics  of  S.  650.  I  would  like  to  summarize  our  position  on 
the  Community  Reinvestment  Act  components  today  essentially  by 
making  three  points. 

First:  The  CRA  has.  played  a  major  role  in  the  advancement  of 
community  development.  Industry  estimates  that  some  $4  billion  to 
$6  billion  in  lending  per  year  has  been  prompted  by  the  CRA  are 
probably  conservative.  Importantly,  this  is  very  good  business  for 
my  company.  New  products  and  targeted  underwriting  have  con- 

tributed to  the  substantial  loan  growth. 
Our  empirical  and  our  anecdotal  evidence  suggests  that  these 

community  development  loans  perform  well  within  acceptable  pa- 
rameters. The  CRA,  therefore,  legitimately  prompts  a  large  volume 

of  prudent  lending. 
Second:  This  type  of  financial  investment  must  be  made  to  be 

sustainable.  As  I  said  earlier,  and  as  all  of  our  communities  have 
known  for  some  time,  community  development  lending  is  safe.  But, 
it  is  far  more  resource  intensive  to  undertake  than  more  traditional 

lending.  As  such,  the  overall  profitability  of  community  develop- 
ment lending  may  be  lower  than  that  of  more  traditional  markets. 

Any  additional  work,  if  we  need  additional  work  at  all  on  CRA, 
should  focus  on  the  development  of  meaningful  incentives  and 
other  programs  that  can  cost  effectively  support  the  economic 
attractiveness  of  this  lending. 

Third,  and  finally:  The  essential  question  is  whether  or  not  the 
CRA  regulations  that  have  just  been  put  forth  sufficiently  address 
current  problems  in  CRA  administration  or  whether  additional  leg- 

islation is  needed.  NationsBank  believes  that  the  new  regulations 
represent  revolutionary  progress  in  several  areas. 

Specifically,  administrative  burdens  have  been  reduced.  The  rat- 
ing system  has  been  made  to  be  performance  oriented.  The  process 

in  deriving  these  regulations  has  been  unusually  inclusive.  All 
three  areas  of  this  progress  will  favorably  impact  low-income  peo- 

ple and  low-income  neighborhoods  and  at  the  same  time  develop 
good  business  for  financial  institutions.  Now,  arriving  at  this  out- 

come was  no  simple  feat. 
Regulators,  banks  and  community  groups  have  been  working  and 

working  very  hard  on  this  for  well  over  2  years.  In  light  of  the  ex- 
tensiveness  of  that  effort  and  the  broad  nature  of  these  reforms, 
NationsBank  believes  that  these  new  regulations  should  be  given 
a  chance  to  work  before  additional  legislation  is  considered. 

This  includes  any  legislation  that  might  offer  safe  harbor  or  a 
small  bank  exemption  or  other  legislation  which  might,  on  the 
other  hand,  require  additional  reporting  or  additional  responsibil- 
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ities.  Now,  many  of  you  in  the  room  will  note  that  this  position  dif- 
fers from  the  active  support  of  safe  harbor  that  I  have  previously 

and  very  publicly  advocated. 
I  do  remain  convinced  that  we  should  pursue  safe  harbor  once  we 

are  sure  that  we  have  a  regulatory  process  that  provides  for  com- 
munity input  and  consistent  and  accurate  performance  measure- 

ment. However,  the  pursuit  of  legislative  change  at  this  point  is 
counter-productive  to  the  advancement  of  community  development 
and  to  the  achievement  of  a  workable  CRA. 

Now,  I  have  been  advised  by  many  that  these  comments  are  con- 
trary to  the  opinions  of  other  bankers.  In  offering  them,  I  am  risk- 

ing good,  productive  working  relationships  with  other  bankers  who 
are  sincere  and  accomplished  community  development  lenders. 
NationsBank  remains  stalwart  in  its  belief,  however,  that  what 

is  in  the  best  interest  of  our  neighborhood  is  ultimately  in  the  best 
interest  of  our  company.  Additional  legislation  at  this  time  may  not 
be  in  the  best  interest  of  our  neighborhoods. 

In  closing,  I  would  encourage  you  to  support  the  aggressive  regu- 
latory reform  that  the  agencies  have  put  forth.  These  reforms  will 

do  much  to  benefit  banks  and  our  communities.  Whatever  stand- 
ards you  set,  NationsBank  will  exceed  them,  not  because  we  have 

to  but  because  the  success  of  our  company  depends  on  it. 
Senator  Shelby.  Ms.  Bessant,  you  realize,  I  am  sure,  that  S.  650 

would  let  you  do  what  you  are  continuing  to  do  at  NationsBank  ba- 

sically? In  other  words,  it  wouldn't  affect  NationsBank.  You  are  the 
fourth  largest  bank  in  the  Nation  and  there  are  a  lot  of  other 
banks  your  size. 

Ms.  Bessant.  Actually  I  see  it  a  little  bit  differently  than  that, 
because  in  order  to  be  a  successful  community  development  lender 
there  have  to  be  a  lot  of  players  very  active  in  those  neighborhoods. 
Anything  that  would  take  away  from  activity  in  those  neighbor- 

hoods actually  makes  it  tougher  for  my  bank  to  make  loans. 

Senator  Shelby.  But,  a  community  bank  wouldn't  necessarily  get 
out  of  the  neighborhood.  They  should  be  getting  in  the  neighbor- 

hood. Most  of  them  have  in  America.  What  we  are  trying  to  do  in 
S.650,  a  lot  of  us  here,  is  give  some  relief  to  the  community  banks 
of  America. 

Ms.  Bessant.  It's  very  interesting   
Senator  Shelby.  You  know,  and  if  you  wanted,  on  behalf  of 

NationsBank,  you  want  to  continue  to  do  what  you  are  doing  now, 

you  wouldn't  be  exempt.  You  would  be  under  the  same  provisions 
you  are  under  now. 

Ms.  Bessant.  Well,  I  am  here  as  both  a  banker  but  also  a  banker 

that  believes  that  it  takes  all  those  players  to  be  a  successful  com- 
munity development  lender. 

Senator  Shelby.  Sure. 
Ms.  Bessant.  The  interesting  thing  about  my  perspective  on  the 

small  bank  issue  is  that  you  might  be  interested  to  know  that 
NationsBank  is  really  a  conglomeration  of  a  whole  bunch  of  com- 

munity banks.  So  in  the  small  markets  that  we  do  business  in,  we 
effectively  operate  as  small  community  banks. 
What  would  happen  if  we  had  a  small  bank  exemption  would  be 

that  our  banks  would  then  be  in  competition  with  banks  that  don't 
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have  any  of  this  regulation.  So,  we  actually  end  up  with,  I  think, 
a  less  level  playing  field. 

Senator  Shelby.  I  think  your  size  will  take  care  of  most  irregu- 
lar sized  playing  fields.  If  you  are  number  four  in  the  Nation,  you 

can  compete  with  anybody  you  want  to. 
I  am  not  sure  if  Mr.  Fishbein  or  Mr.  Roberts  used  the  phrase, 

"derived  from  deposit  insurance."  In  other  words,  the  rationale — 
was  it  you,  Mr.  Roberts?  Was  it  the  rationale  of  the  CRA  is  derived 
from  deposit  insurance?  Is  that  what  you  were  getting  at? 

Mr.  Roberts.  Sir,  what  I  was  saying  is  that  CRA  has  to  be  un- 
derstood in  the  context  of  broader — the  broader  regulatory  frame- 

work that  affects  the  banking  industry.  A  lot  of  that  framework  de- 
rives from  deposit  insurance.  It  does  impose  a  whole  range  of  re- 

strictions on  banking  activity — entry,  exit,  and  operation.  The  CRA 
has  to  be  understood  within  the  context  of  that  broader  framework 
of  regulation. 

Senator  Shelby.  Are  you  basically  advocating  here  again  today 
that  CRA  should  apply  to  every  bank  in  America,  no  matter  where 

it's  located?  Is  that  what  you  are  saying? Mr.  Roberts.  Yes. 
Senator  Shelby.  OK.  Let  me  ask  this  question:  If  an  individual 

is  turned  down  for  a  loan  because  of  their  race  or  gender,  et  cetera, 

isn't  this  a  discrimination  issue  and  not  a  CRA  issue?  If  it  is  a  dis- 
crimination issue — and  it  looks  to  me  like  it  would  be  prima  facie 

so — what  about  the  Equal  Credit  Opportunity  Act  and  the  Fair 
Housing  Act  and  other  things  that  our  lenders  have  to  deal  with? 

Isn't  that  enough  there? 
Mr.  Butts.  Apparently  not. 
Senator  Shelby.  Why? 
Mr.  Butts.  Because  people  are  still  getting  turned  down  for 

loans. 

Senator  Shelby.  It's  against  the  law  to  turn  people  down 
because   

Mr.  Butts.  It  may  be  against  the  law,  but  it's  still  happening. 
You  have  to  look  at  what  is  happening  on  the  ground,  not  just 
what  the  law  says. 

I  can  talk  about  what  is  happening  on  the  street.  What  I  see  is 
that  in  spite  of  what  the  rules  say,  in  spite  of  CRA,  the  way  it  is 

now,  it  still  isn't  happening  in  the  way  we  know  it  should.  I  have 
to  applaud  the  things  that  Ms.  Bessant  said  about  her  philosophy 
of  how  NationsBank  does  business.  If  everybody  did  that,  we 

wouldn't  have  this  problem.  But,  the  thing  is,  everybody  is  not doing  that. 
Senator  Shelby.  Do  you  want  to  apply  the  CRA  to  every  bank 

in  America  including,  let's  say,  a  bank  of  $25  million  in  deposits in  Montana? 
Mr.  Butts.  Yeap. 
Senator  Shelby.  You  do? 
Mr.  Butts.  Yes. 
Senator  Shelby.  All  of  you  do? 

Ms.  CiNCOTTA.  I  don't  have  a  problem  if  there's  other  banks,  if 
there's  a  cut  off  at  $X  million,  $25  million,  and  we  would  have  to 
even  take  another  look  and  see  if  it  would  be  raised  higher  than 
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that.  But,  a  very  small — it  might  be  though  if  that's  the  only  bank 
there,  you  have  to  count  on  them  for  that.  But,  small  banks   

Senator  Shelby.  Sure. 
Mr.  Henderson.  Mr.  Chairman,  may  I  comment  on  that? 
Senator  Shelby.  Go  ahead. 
Mr.  Henderson.  I  think  you  also  have  to  realize  that  part  of  the 

problem  with  providing  banking  services  and  credit  to  individuals 
happens  before  anyone  gets  to  the  point  that  they  get  turned  down. 
A  lot  of  the  community  banks  that  you  have  spoken  about  today 
have  never  made  themselves  open  to  people  of  color  and,  in  many 
cases,  to  small  businesses  of  very,  very  small  means.  Consequently, 
the  opportunity  to  turn  the  loan  down  never  happens  because  they 

aren't  interested  in  doing  business.  Therefore,  there  is  no  relation- 
ship being  built. 

So  it  goes  much  further  than  the  Equal  Credit  Opportunity  Act. 
But,  since  you  did  mention  that,  in  S.  650  you  do,  of  course,  limit 
the  Equal  Credit  Opportunity  Act  in  a  couple  of  ways  as  well. 

Senator  Shelby.  Do  you  believe  that  lending  should  be  color 
blind  but  not  risk  blind? 

Mr.  Henderson.  Yes,  I  do.  I  think  that  phrase  almost  indicates 
that  in  situations  where  a  person  of  color  is  turned  down  that  they 
are  not  qualified.  I  take  exception  to  it. 

Senator  Shelby.  I  would,  too.  I  would  agree  with  you. 
Mr.  Fishbeen.  Mr.  Chairman,  if  I  could   
Senator  Shelby.  Yes,  go  ahead,  Mr.  Fishbein. 
Mr.  Fishbein.  Also  address  the  question  of  the  distinction  be- 

tween the  fair  lending  laws  and  CRA.  The  fair  lending  laws  are 
protections  against  individuals  being  wrongfully  treated  in  credit 

transactions;  whereas,  CRA  doesn't  talk  about  individuals  but  it 
talks  about  communities  and  underserved  communities  and  mak- 

ing sure  that  the  residents  of  entire  areas  are  afforded  protection 
and  fair  access  to  credit. 

The  history  of  CRA  as  you  well  know,  results  from  lending  insti- 
tutions writing  off  entire  neighborhoods,  making  arbitrary  deci- 

sions that  all  of  the  residents  and  all  of  the  businesses  in  those 
communities  were  just,  by  value  of  their  location,  uncreditworthy 
and  not  suitable  for  lending.  If  you  did  away  with  some  of  the  key 
aspects  of  CRA,  arguably  banks  could  go  back  into  the  business  of 
redlining  and  once  again  start  writing  off  entire  neighborhoods. 

Senator  Shelby.  I  have  to  say  here  openly  today  that  I  am 
against  redlining.  I  am  against  discrimination.  I  am  against  all 
that.  But,  I  am  also  against  this  horrendous  amount  of  paperwork 

and  costs  that  run  up  the  consumers'  cost  in  dealing  with  bank 
lending. 

Yes,  Mr.  Roberts? 
Mr.  Roberts.  Mr.  Chairman,  we,  too,  are  against  excessive  pa- 

perwork. We  think  that  the  regulations  have  gone  a  long  way  to 
solve  that  problem.  Let  me  also  suggest  that  the  problem  that  Ms. 
Cincotta  had  in  getting  a  loan  was  not  because  of  her  race. 

Senator  Shelby.  Ms.  Cincotta,  would  you  support  everything — 
support  exempting  community  banks  from  CRA,  say,  $250  million 
in  assets? 

Ms.  Cincotta.  What  I  support  is  the  new — are  the  new  regs  that 
we  all  worked  for  over  2V2  years  on. 
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Senator  Shelby.  Sure. 
Ms.  CiNCOTTA.  We  would  support  giving  those  a  chance  to  work 

and  see  where  we  are  now.  I  think  that  all  of  us — if  the  ratings 
were  really  legitimate  ratings — would  not  worry  about  a  bank 
being  exempted  a  year  or  two  at  a  time  as  long  as  they  were  doing 
good.  But,  right  now,  with  all  the  institutions  getting — about  95  to 

96  percent  getting  ones  or  two,  it  would  exempt — it's  not  a  real  rat- 
ing. But,  I  think  if  you  could  work  at  it  where  institutions  that  con- 

sistently got  legitimate  ones  could  be  exempted  from  challenges  for 
a  couple  of  years  at  a  time,  we  would  support  that. 
We  have  never  been  able  to  get  to  the  point  where  the  ratings 

are  legitimate.  We  have  had  some  good  institutions  get  a  bad  rat- 
ing. We  have  had  bad  institutions,  almost  all  of  them,  get  good  rat- 

ings. It  hasn't  worked. 
So  that  all  of  us,  when  working  so  hard  with  the  regulators  and 

the  lenders  everywhere,  have  said,  "Let's  give  these  new  regs  a 
chance.  Don't  throw  out  CRA,  especially  in  light  of  so  many  of  the 
cutbacks  that  are  coming  down  through  Congress." 
We  desperately  need  the  private  market  to  work.  On  that,  I 

mean,  I  do  not  want  them  to  make  bad  loans.  That  would  kill  CRA. 
We  have  never  advocated  making  bad  loans. 

Senator  Shelby.  Bad  loans  will  kill  banks,  won't  it? 
Ms.  CiNCOTTA.  That's  right.  Where  we  have  found  some  of  the  in- 

stitutions who  got  into  trouble  on  bad  loans,  we  had  a  big  Chicago 
bank  years  back  that  was  speculating  on  Oklahoma  oil  wells  and 

wouldn't  put  a  loan  in  the  community.  That's  how  they  got  in  trou- 
ble, doing  something  they  didn't  know  how  to  do. 

Senator  Shelby.  They  weren't  good  bankers,  were  they? 
Ms.  CiNCOTTA.  No.  They  are  out  of — have  been  bought  out  by 

somebody  else  now. 
Senator  Shelby.  What  factors  encourage  you — I  am  speaking  of 

you  basically  here,  the  community  groups — to  consider  protesting 
financial  institutions  applications?  Is  the  institution  CRA  rating  a 
factor?  Does  it  matter  how  old  the  CRA  rating  is? 

Ms.  Cincotta. 

Ms.  Cencotta.  We  tell  all  of  our  groups,  "Meet  with  your  lenders 
regularly.  Don't  wait  only  until  there  is  an  application  time.  Have 
a  history.  Meet  with  your  lenders  and  try  and  get  something  suit- 

able to  both  your  needs." 
But,  I  had  said  earlier  we  had  met  with  our  downtown  lenders 

for  years.  It  took  to  the  time  that  the  three  of  them  in  one  year 
wanted  to  do  something  that  they  sat  down  and  negotiated  when 
it  was  time  for  an  application.  We  never  filed  against  them,  be- 

cause we  got  some  agreements.  But,  it  took  that  setting. 

We  never  encourage  our  folks  to  wait,  because  everybody  is — it's 
too  much  under  the  gun.  Meet  with  them,  study.  If  nothing  good 
happens,  then  the  only  thing  you  have  is  an  application  time. 

But,  that  gets  you  almost  into  a  court  case  rather  than  resolve 
and  getting  some  loans  out  in  your  neighborhood. 

Senator  Shelby.  OK  Anybody  else? 
Mr.  Henderson.  Yes.  I  would  like  to  say  something  to  that. 
Senator  Shelby.  Mr.  Henderson. 
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Mr.  Henderson.  We  actively  monitor  organizations  as  well.  But, 
what  we  advocate  for  is  a  comprehensive  evaluation  of  everything 
the  institution  is  doing. 

Senator  Shelby.  OK 
Mr.  Henderson.  Look  at  small  business  lending.  Look  at  small 

farms.  Certainly,  look  at  home  mortgage  lending.  Also  look  at 

things  like  how  aggressively  are  relationships  made?  What's  hap- 
pening in  terms  of  services  such  as  accounts  that  work  the  low- 

wealth  individuals?  All  of  these  things  put  together  will  determine 

what  a  bank's  true  commitment  to  their  entire  community  is. 
That's  the  kind  of  thing  we  look  at. Senator  Shelby.  Mr.  Fishbein. 

Mr.  FiSHBEEN.  Yes.  We  have  been  working  with  groups,  as  I  said, 
for  18  years  in  this  area.  My  experience  is  that  it  is  the  last  resort 

for  groups  to  file  adverse  comments  against  a  bank's  expansion  re- 
quest. It  is  a  very  arduous  task  for  grassroots  community  groups 

to  put  together  the  petitions  and  present  the  substantive  argu- 
ments that  are  required  in  that  type  of  proceeding. 

As  I  said,  the  research  shows  that  99.5  percent  of  all  the  proc- 
essed applications  do  not  result  in  these  comments.  I  think  it  is  a 

reflection  of  the  fact  that  it  is  very  difficult  to  do.  Good  records  on 
the  part  of  those  institutions,  that  is  the  ultimate  protection.  Insti- 

tutions must  be  a  very  aggressive  and  have  an  affirmative  record 
of  meeting  local  credit  needs. 

As  I  said,  there  is  interagency  policy.  This  policy  has  been  in 
place  since  1989.  The  regulators  have  said  that  they  are  going  to 
look  to  see  whether  community  groups  have  had  prior  contacts 
with  the  bank  and  attempted  to  address  these  issues  before  sub- 

mitting comments  during  application  proceedings;  and,  second,  the 
regulators  will  give  great  weight  to  the  rating  that  has  been  as- 

signed to  a  bank,  which  will  often  be  the  controlling  factor,  not- 
withstanding the  public  comments. 

As  the  regulators  themselves  said  yesterday,  they  use  the  com- 

ments to  round  out  the  record,  to  make  sure  that  they  haven't  over- 
looked or  ignored  important  issues  in  the  CRA  examination  proc- 

ess. As  Mr.  Roberts  suggested,  the  CRA  exams  are  based  on  a  sam- 
pling of  markets  served  by  large  banks. 

So,  it  is  very  possible  a  bank  could  be  doing  very  well  in  one  com- 
munity and  not  so  well  in  another.  Why  should  people  in  the  com- 
munity in  which  they  are  not  serving  well  not  have  an  opportunity 

to  provide  feedback  and  comment  during  the  time  of  an  applica- 
tion? 

Senator  Shelby.  Isn't  that  the  only  way  you  get  at  the  truth? 
Mr.  FiSHBEEN.  We  would  hope  so.  Ultimately,  the  regulators  dis- 

regard frivolous  comments  and  only  consider  substantive  com- 
ments. They  judge  how  much  weight  to  give  to  the  comment  based 

on  the  adequacy  of  the  CRA  exam  and  the  substantive  nature  of 
the  comment. 

Senator  Shelby.  Mr.  Roberts,  do  you  have  any  comments? 

Mr.  Roberts.  We  don't  get  involved  in  protests. Senator  Shelby.  OK 

Mr.  Roberts.  We  are  not  a  community  group  and  that's  not  what we  do. 
Senator  Shelby.  Mr.  Butt. 
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Mr.  Butts.  We  have  always  tried  to  talk  to  people  first  until  we 

have  gotten  to  the  point  where  either  the  people  don't  want  to  talk 
to  us  or,  you  know,  we  felt  like  we  had  no  other  choice  to  get  that 
system  to  move  that  we  decided  that  it  was  time  for  us  to   

Senator  Shelby.  Do  you  believe  in  orderly  protests  when  you   
Mr.  Butts.  How  do  you  define  orderly? 

Senator  Shelby.  Well,  within  the  law,  within  protecting  people's 
property,  not  stomping  on  their  private  property. 

Mr.  Butts.  I  think  sometimes  we  have,  I  guess  what  you  would 
call,  gorilla  tactics. 

Senator  Shelby.  You  what,  now? 
Mr.  Butts.  I  think  sometimes  maybe  we  have  what  I  guess  you 

could  define  as  gorilla  tactics. 
Senator  Shelby.  I  asked  you  the  question:  Do  you  believe  in  or- 

derly protests,  legal  protests,  or  do  you  believe  in  disorderly  and  il- 
legal protests?  What  do  you  believe  in? 

Mr.  Butts.  Both. 
Senator  Shelby.  You  believe  in  both?  In  other  words,  you  believe 

in  breaking  the  law?  You  are  saying  that  here,  to  protest? 

Mr.  Butts.  I  think  if  the  law  doesn't  move   
Senator  Shelby.  The  law.  In  other  words,  you  have  no  respect 

for  the  law,  is  what  you  are  saying? 
Mr.  Butts.  I  do  have  respect  for  the  law. 

Senator  Shelby.  That's  what  you  were   
Mr.  Butts.  But,  I  think  hard  about,  you  know,  what  law  I  want 

to  break.  If  we  are  supposed  to  stand  here  and  not  protest  against 
somebody  but  nobody  is  listening  to  us,  then  I  am  going  to  raise 
sand.  If  we  have  to  get  arrested,  we  get  arrested.  But,  at  least, 
somebody  will  listen  to   

Senator  Shelby.  One  group  came  to  my  house  Sunday  while  I 
was  up  here  working  in  the  Senate,  trespassed  on  my  property,  de- 

faced my  car  right  here  in  Washington,  defaced  my  house,  stomped 
flowers  that  I  had  put  out  myself  on  Saturday,  threw  cigarette 
butts  right  down  in  my  yard — I  have  a  fence  there.  They  came  in 

there.  Do  you  think  that  was — I  didn't  say  you  were  there. 
Mr.  Butts.  No.  I  don't  think  that  was  us. 
Senator  Shelby.  Do  you  call  that  peaceful  protest,  trespassing  on 

people's  property,  defacing  property? 
Mr.  Butts.  No,  I  wouldn't  call  that  peaceful  protest,  no. 
Senator  Shelby.  Are  you  against  that?  Are  you  against  that  kind 

of  conduct? 
Mr.  Butts.  Sometimes. 
Senator  Shelby.  Sometimes?  Whew,  man  alive! 
Senator  Sarbanes. 
Ms.  Cincotta.  Mr.  Chairman   
Senator  Shelby.  Yes. 
Ms.  Cincotta.  You  know,  we  represent  over  300  groups  from  big 

cities,  small  towns,  rural.  The  one  thing — sometimes  people  think 

they  do  things  strong  and  they  do  things  that  don't  exactly  look 
right  to  folks.  But,  what's — if  you  can  hear  what  people  are 
saying   

Senator  Shelby.  Ma'am,  it's  not  what  looks  right.  It's  what  is 
right,  isn't  it? 
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Ms.  CiNCOTTA,  If  they  are  breaking  the  law,  they  will  get  ar- 
rested. I  have  a  son  who  is  a  police  officer,  so  I  say,  if  we  have  a 

demonstration,  "Come  on.  If  your  mother  does  something  wrong, 
you  can  make  sergeant."  But,  anyway,  what  we  do  is  we  rep- 

resent— our  people,  even  though  they  don't  have — they  are  not  rich, 
they  don't  have  anything,  they  deal  with  these  issues   

Senator  Shelby.  Ma'am,  if  you  are  not  rich  has  nothing  to  do 
with  breaking  the  law. 

Ms.  CiNCOTTA.  No.  I  am  just  talking  about  the  folks  believe  so 

much,  wanting  the  system  to  work  for  them.  They  don't  want  a 
grant  economy.  Thev  want  to  be  able  to  buy  a  home.  They  want 
to  be  able  to  start  a  business. 

Senator  Shelby.  Well,  I  want  them  to  do  this. 
Ms.  CiNCOTTA.  If  these  folks  quit  believing  that  the  system  is 

going  to  work  for  them,  that's  when  there  will  be  more  problems. 
These  are  people  like  myself.  We  sent  our  kids  to  Vietnam.  We  ex- 

pected them  to  be  able  to  come  home,  get  a  job,  and  buy  a  house. 
We  still  want  the  system  to  work  for  us. 

Senator  Shelby.  I  agree  with  you.  I  want  the  system  to  work  for 
everybody. 

Ms.  CiNCOTTA.  Then,  don't  change  this  law,  please. 
Mr.  Henderson.  Mr.  Chairman,  the  question  that  you  asked 

about  the  protest,  I  thought  there  was  a  relevant  statistic  that  you 
might  want  to  have  for  the  record.  If  you  look  at  the  period  of  time 
from  1989  through  June  30,  1992,  there  were  19,085  applications 
filed  by  institutions.  There  were  only  152  protests  of  those  19  thou- 

sand applications.  Only  three  applications  were  denied  during  that 
period  of  time. 

I  think  that  gives  you  some  idea  that  there  isn't  a  lot  of  protest- 
ing going  on.  Instead,  there's  a  lot  of  folks  trying  to  make  deals work  for  banks  and  communities. 

Senator  Shelby.  When  you  say  "deals  work,"  is  this  part  of  the 
extortion  process  where  you  have  private  agreements,  so  and  so 
gives  your  organization  so  much  money  if  you  drop  the  protest? 
Now,  a  lot  of  that  goes  on,  as  you   

Mr.  Henderson.  I  am  so  glad  you  asked  about  the  extortion  kind 
of  agreements. 

Senator  Shelby.  That's  right.  Well,  it  has  been  talked  about  ear- lier here. 

Mr.  Henderson.  There  is  an  agreement  that  the  Community  Re- 
investment Association  of  North  Carolina  just  did  with  Branch 

Banking  and  Trust  of  North  Carolina  that  was  merging  with 
Southern  National.  The  type  of  extortion  that  was  involved  in  that 
agreement  was  an  agreement  that  our  groups  across  the  State 
would  work  with  their  branches  across  the  State  to  do  home  owner- 

ship counselling  and  default  and  delinquency  counselling  to  make 
sure  that  the  $100  million  commitment  they  made  in  affordable 
lending  for  the  community  would  work. 

That's  not  extortion,  Senator. 
Senator  Shelby.  Well,  there  are  cases  of  extortion  and  you  know 

it.  I  could  get  you  a  list  of  it. 
Ms.  CiNCOTTA.  I  think  sometimes  that  is  portrayed  in  the  press. 

Senator  Shelby.  I  think  that's  what  the  press  has  called  it,  ex- tortion. 
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Ms.  CiNCOTTA.  Yeah,  but  even  the — I  remember  one  time  I  had 
my  name  like  that  that  the  bank  came  to  my  defense.  We  had  a 
coalition  of  groups  in  Chicago  negotiate  an  agreement  and  part  of 
it  was  grants  for  capacity  building.  Our  office  made  a  conscious  de- 

cision not  to  even  apply  for  a  grant  for  3  years.  After  3  years,  we 
applied.  I  think  we  got  $20  thousand.  I  was  smeared,  front  page 

of  The  New  York  Times.  The  bankers  said,  "That's  not  the  way  it 
happened."  But,  it  was  printed. Senator  Shelby.  OK 

Ms.  Bessant.  If  I  might  comment  actually   
Senator  Shelby.  Go  ahead. 
Ms.  Bess.\NT.  As  a  practitioner  of  this.  I  honestly  believe  that 

just  as  there  are  banks  that  are  serious  about  community  develop- 
ment and  those  who  would  choose  to  ignore  neighborhoods  in  their 

communities,  there  are  protests  or  comment  letters  that  are  sub- 
stantive and  those  that  may  not  be. 

Senator  Shelby.  Absolutely. 
Ms.  Bessant.  My  experience  has  been  that  the  relative  percent- 

age of  those  that  aren't  substantive  has  gone  down  dramatically.  In 
other  words,  I  honestly  believe  that  we  are  forging  an  industry  or, 
at  least,  a  coalition  that  has  some  sense  to  it,  whereas  5  years  ago 

I  wouldn't  have  said  that  to  you. 
So   
Senator  Shelby.  You  think  a  lot  of  progress  has  been  made  in 

the  right  direction? 
Ms.  Bessant.  I  really  do.  I  think  that  there  is  a  lot  more  ration- 

ality to  the  whole  process  of  application  approval  than  there  was 

even  3  years  ago.  What  I  would  say  is,  I  don't  want  to  judge  the 
process  based  on  the  outliers  in  either  case,  whether  you  are  judg- 

ing the  banks'  or  the  community  groups'  actions. Senator  Shelby.  Mr.  Roberts. 

Mr.  Roberts.  Mr.  Chairman,  we,  of  course,  condemn  anything 
that  might  approach  extortion.  But,  may  I  say  that  the  best  way 
to  prevent  any  of  that  aberrant  behavior  would  be  to  have  a  rating 
system  with  integrity  and  to  have  a  process  that  is  both  expedi- 

tious and  fair  for  considering  protests. 
An  institution  need  not  be  concerned  with  the  frivolous  or  extor- 

tionist protest  if  it  can  be  confident  that  the  regulators  are  going 
to  deal  with  that  protest  in  a  fair  and  expeditious  manner.  I  believe 
it  is  a  very  short-lived  and  short-sighted  approach  for  any  organiza- 

tion that  calls  itself  a  community  group  or  any  other  kind  of  orga- 
nization to  approach  in  a  bad  faith  manner  this  process.  The  best 

way  to  discourage  it  is  not  to  reward  it. 
Senator  Shelby.  OK 
Mr.  Butts.  Mr.  Chairman   
Senator  Shelby.  Mr.  Butts. 
Mr.  Butts.  I  just  wanted  to  add  that  I  have  to  echo  everything 

that  everybody  else  is  saying.  I  can  speak  from  experience  based 
on  the  number  of  agreements  that  I  have  been  party  to  and  that 
I  have  been  involved  with,  both  nationally  and  locally,  that  we 
have  never  done  a  protest  without  coming  to  the  table  with  some- 

thing constructive. 
The  protest  was  reallv  to  get  heard,  to  get  to  the  table.  Once  we 

got  to  the  table,  then  wnat  our  job  is  is  to  try  to  produce  something 
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of  substance  that  addresses  what  we  feel  are  the  problems  in  our 

community.  That's  what  we  have  always  done.  Based  on  the  level 
of  success  that  we  have  had  with  the  partners  that  we  have  agree- 

ments with  and  the  banking  industry  that  we  even  don't  have 
agreements  with  but  have  relationships  of  some  kind  with,  I  would 
say  that  based  on  what  we  bring  to  the  table  and  what  we  are  will- 

ing to  do  to  work  in  partnership  with  the  rest  of  the  industry,  I 
thmk  that's  what  this  is  really  all  about. 

It's  not  about  holding  the  banks  hostage  or  trying  to  extort 
money  from  everybody.  It's  about  trying  to  get  the  money  into  the 
neighborhood  where  it  belongs,  where  it  can  do  some  good. 

Senator  Shelby.  Mr.  Fishbein. 
Mr.  Fishbein.  Mr.  Chairman,  I  have  to  get  my  2  cents  in,  too. 

Maybe  because  I  am  a  lawyer  I  want  to  press  this.  But,  the  word 

"extortion"  has  criminal  connotations.  If,  in  fact,  what  you  are 
hearing  from  people  is  that  there  is  criminal  activity   

Senator  Shelby.  Now,  I  am  not  just  hearing  it.  I  think  it's  in  the 
current   

Mr.  Fishbein.  I  know  the  term  gets  used  in  a  very  loose  way. 

Senator  Shelby.  Sure.  It's  not  a  term  I  made  up,  you  know. 
Mr.  FiSHBEEN.  What  I  am  suggesting  is  I  am  not  aware  of  any- 

body referring  to  a  prosecutor  in  this  country  an  effort  by  a  commu- 
nity group  to  engage  in  the  kind  of  activity  that  could  be  labeled 

extortion.  What  often  occurs  is  that  community  groups  say  to  a 
lender: 
We  have  concerns  aboul  your  record.  Here  are  a  series  of  things  that  we  think 

your  institution  can  engage  in  to  address  this  problem. 

The  institution  goes  through  some  back  and  forth  and  give  and 

take,  and  makes  a  decision  as  to  whether  the  community  group's 
proposal  is  something  they  want  to  agree  to.  There  are  plenty  of 
examples — there  was  one  just  a  couple  of  weeks  ago — where  a 
group  that  raised  questions  about  a  record  of  an  institution  in  Mis- 

souri. They  attempted  to  settle  those  concerns  with  the  lender. 

Ultimately,  they  weren't  able  to  do  so.  The  bank  said,  "We  will 
take  our  chances  with  the  regulator."  The  regulator  approved  the 
application. 

So,  those  types  of  decisions  are  something  that  each  and  every 
bank  that  is  subjected  to  CRA  has  to  decide.  I  suspect  the  banks 
that  enter  into  agreements  do  it  for  one  of  two  reasons.  First,  they 

don't  feel  confident  about  their  record.  In  fact,  they  think  they  have 
serious  deficiencies  and  they  are  looking  to  beef  it  up.  Or,  second, 

the  lender's  believe  that  the  agreement  makes  good  business 
sense   
Senator  Shelby.  Good  business  sense  in  that  the  protesting 

groups  will  leave  them  alone  if  they  sign  a  side  agreement?  Is  that 
what  you  are  talking  about? 

Mr.  Fishbein.  No,  I  am  not.  Grood  business  in  the  sense  that   
Senator  Shelby.  OK 
Mr.  Fishbein.  A  partnership  could  be  developed  in  which  a  bank 

discovers  some  new  markets,  and  also  engages  a  community  group 
in  helping  them  to  generate  solid  business  opportunities  in  which 
they  can  make  money. 

Senator  Shelby.  They  are  outlawed  in  this  bill  that  we  are  com- 
inp  along  with.  If  we  were  to  outlaw  all  these  private  agreements 
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and  so  forth,  would  you  support  that?  In  other  words,  no  private 
agreements  with  any  community  groups  but  only  if  there  are  any 
penalties  or  things  that  the  banks  are  ordered  to  pay  or  does  that 
not  go  to  groups,  not  side  deals  where  people  benefit  from  protests. 

Mr.  FiSHBElN.  Well,  that  would  seem  to  be  a  very  comprehensive 

abridgement  of  a  business'  right  to  contract.  I  certainly  think  that 
the  private  sector  is  in  a  position  to  weigh  the  opportunities  they 
want  to  engage  in  or  not  engage  in.  It  would  be  much  better  to 
leave  it  up  to  the  decisions  of  individual  bankers  to  decide  whether 
to  do  this  or  not. 
We  did  a  survey  of  CRA  agreements  that  have  resulted  from  the 

negotiation  process.  We  found  overwhelmingly  from  bankers  and 
community  groups  alike  very  high  levels  of  satisfaction  with  what 
had  transpired  as  a  result  of  the  implementation  of  the  agreement. 

If  this  wasn't  good  business,  these  banks  would  not  be  entering into  it. 
Senator  Shelby.  Do  a  lot  of  the  protest  groups  get  money  from 

the  bankers  once  they  have  reached  a  settlement  on  the  protest? 

They  have,  haven't  they? 
Mr.  FiSHBEiN.  I  think  there  are  occasions — and  you  heard  several 

referred  to  here  in  which   
Senator  Shelby.  Sure. 
Mr.  FiSHBElN.  Groups  that  were  part  of  coalitions  that  have 

brought  these  comments  were  often  used  by  the  lender  through  a 
business  relationship  in  which  they  did  some  pre-purchase  counsel- 

ling, or  helped  market  services.  But,  the  relationship  was  one  that 
was  beneficial  to  the  bank  and  ultimately  would  generate  new  busi- 

ness for  the  bank.  I  don't  know  of  cases   
Senator  Shelby.  At  least,  that's  the  rationale,  isn't  it? 
Mr.  FiSHBElN.  I  don't  know  of  cases  in  which — buy-off  money  was 

being  provided  by  banks  to  community  groups.  But,  certainly  if — 

even  if  there  are,  that's  the  judgment  of  the  management  and 
shareholders  of  that  institution  as  to  how  they  want  to  conduct 

their  business.  I  don't  think  Government  ought  to  be  substituting 
its  Judgment. 

Senator  Shelby.  But,  since  Congress  passes  laws,  shouldn't  they 
oversee  the  laws  and  then  change  them  if  they  think  they  need  to 
be  changed? 

Mr.  FiSHBEEN.  Well,  these  agreements  are  not  necessarily  related 
to  the  application  process.  I  think   

Senator  Shelby.  I  think  it's  all  involved  in  the  Community  Rein- 
vestment Act.  Otherwise,  you  wouldn't  be  doing  this. 

Mr.  FiSHBEEN.  Again  the  question  is   
Senator  Shelby.  In  other  words,  if  there  were  not  a  Community 

Reinvestment  Act  you  wouldn't  have  that  opportunity,  would  you? 
Mr.  FiSHBElN.  Let  me  talk  about  that.  Some  would  have  you  be- 

lieve that  all  community  group  activity  and  the  concerns  they  have 
raised  started  after  the  passage  of  the  Community  Reinvestment 
Act.  In  fact,  we  have  Ms.  Cincotta  here.  We  have  other  great  lead- 

ers in  this  movement. 
Senator  Shelby.  Sure. 
Mr.  FiSHBElN.  Local  activism  happening  before  there  was  a  CRA. 

In   
Senator  Shelby.  What  was  happening? 
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Mr.  FiSHBEiN.  Well,  community  groups  were  concerned  about   
Senator  Shelby.  Sure,  and  individuals,  too. 
Mr.  FlSHBEEN.  Whether  banks  were  redlining  or  discriminating  in 

their  community.  I  would  suggest  if  we  did  away  with  CRA  tomor- 

row, that  wouldn't  do  away  with  the  fundamental  issue  of  whether 
banks  are  doing  a  good  job  in  servicing  local  communities. 

In  fact,  if  anything,  the  public  comment  process  has  helped  de- 
velop a  set  of  rules  that  people  can  abide  by  to  raise  their  com- 

plaints in  an  orderly  fashion,  to  have  a  regulator,  an  impartial 

party,  weigh  the  complaint  and  judge  whether  it's  credible  or  not 
and  make  a  decision  based  on  the  facts  that  have  been  presented. 
Before  CRA,  people  believed  they  had  no  other  recourse  but  to  pick- 

et institutions  or  go  in  and  try  to  jam  up  lobbies  and  things  like 

that.  I  don't  think  you  are  suggesting  a  return  to  those  days.  It makes  sense  to  keep  an  orderly  process  which  has  some  means,  a 
mechanism   

Senator  Shelby.  No.  I  would  suggest  that  a  lot  of  these  concerns 
probably  could  be  covered  by  other  laws  if  they  are  not  already. 

I  am  going  to  defer  to  Senator  Sarbanes.  Thank  you,  Senator. 

Senator  Sarbanes.  Well,  thank  you,  Mr.  Chairman.  I've  been 
waiting,  because  I  want  to  participate  in  this.  I've  been  through  all 
the  panels,  both  yesterday  and  today. 

I  must  say  that  I  think  this  panel  has  made  a  very  strong  and 
effective  presentation.  I  want  to  thank  each  of  them  for  the  obvious 
time  and  effort  that  has  gone  into  their  preparation  and  also  for 
staying  with  us  until,  as  it  were,  the  end  of  the  day. 

I  want  to  pick  up  on  the  conversation  that  has  sort  of  developed 
here  at  the  end,  because  it  seems  to  me  if  there  is  an  example — 

we  have  to  try  it  out,  but  perhaps  of  the  system  working — it's  the 
consensus  that  was  built  around  the  revision  of  the  regulations. 
Now,  that  has  been  an  ongoing  process.  It  began  in  the  latter  part 
of  1993.  We  are  now  into  the — well  into  the  spring  of  1995.  That 
was  a  process,  I  take  it,  in  which  everyone  at  the  table  participated 
in  one  way  or  another.  The  regulators  participated.  The  industry, 
of  course,  participated  very  strongly.  Out  of  that  came  an  agree- 

ment. Now,  as  Ms.  Cincotta  pointed  out,  it  wasn't  written  the  way 
each  of  the  parties  to  it  would  have  written  it,  but  it  evolved  after 
a  lot  of  effort.  We  had  one  set  of  comments  out;  then  another  set 
came  out,  followed  by  a  lot  of  comments — where  people,  in  effect, 

said,  "Well,  yeah,  this  gives  us  the  basis  to  move  ahead." 
I  think  that's  the  system  at  work.  My  own  view  is  that  to  act  leg- 

islatively now  would  upset  that  and  we  would  lose  the  benefit  of 
that  common  endeavor.  We  are  going  to  be  right  back  then  to,  as 
it  were,  scraping  amongst  the  various  elements  that  are  involved 
in  this  process. 

I  am  also  struck  by  the  comment  that  the  CRA  actually  has  pro- 
vided a  framework  or  channels  within  which  important  questions 

can  be  raised.  That  was  your  point  here  at  the  end,  as  I  understood 
it,  Mr.  Fishbein,  and  that  in  the  absence  of  it,  those  concerns  are 
liable  to  be  raised  in  other  less  constructive  and  acceptable  ways 
by  frustrated  and  eventually  angry  people. 

Now,  that's  not  to  say  that  the  process  always  works  perfectly. 
But,  it  is  structured  in  such  a  way  that  you  ultimately  get  a  judg- 

ment by  regulators,  after  weighing  all  of  these  factors.  So,  there  is. 
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in  effect,  protection  for  the  financial  institutions,  protection  for  the 

community  groups  in  the  course  of  the  regulators*  judgment. 
My  own  view  is  it  would  be  a  great  mistake  now  to,  in  effect,  dis- 

turb this  consensus  that  has  been  reached  on  the  regulations  with- 
out giving  it  a  reasonable  period  of  time  to  work  and  see  how  it 

develops.  It  may,  in  fact,  represent  a  very  significant  and  impor- 
tant breakthrough  in  this  entire  area. 

I  think  someone  said  that  the  regulations  represented  a  revolu- 
tionary change  from  the  old  situation.  I  think  there  is  a  lot  of  truth 

to  that.  I  very  much  hope  we  can  stay  on  course  here.  I  think  it's 
important  to  do  so. 

Let  me  put  just  a  couple  of  questions.  I  don't  know  how  many 
of  you  were  here  this  morning. 

Of  course,  you  know,  community  bankers  come  in  and  say,  "Well, 
we  are  a  community  bank.  By  definition,  we  have  to  serve  our  com- 

munity." I  put  to  them  the  question,  "Isn't  it  possible  for  a  commu- 
nity bank  to  lend  in  their  community  but  not  to  lend  in  their  entire 

community?"  I  wonder  if  you  all  have  a  view  on  that  question? 
Mr.  Butts.  I  think  it  has  a  very  simple  solution.  I  mean,  all  you 

do  is  come  through  our  neighborhoods  and  you  can  see  how  much 
community  lending  is  actually  going  on. 

Our  communities  aren't  where  they  should  be.  The  opportunities 
aren't  really  there  for  everybody  to  walk  into  a  branch  and  have 
the  same  kind  of  financial  arrangements  that  everybody  else  has. 
We  have  to  resort  to  alternative  forms  of  credit  at  higher  rates 

for  our  community  in  order  to  take  care  of  the  financial  business 

that  we  have.  We  still  don't  have  enough  branches  in  our  neighbor- 
hoods. You  know,  we  still — the  banking  system  really  isn't  doing  all 

the  things  that  they  could  and  should  be  doing. 
Ms.  CiNCOTTA.  Our  groups  in  Iowa,  what  you  are  dealing  with 

are  smaller  banks  and  farm  loans.  They  will  say  that  they  some- 
times have  to  go  to  another  county  than  the  small  bank  within 

their  community  would  lend  money. 
On  farm  loans,  they  will  say  that  some  of  the  banks,  smaller 

banks,  will  loan  to  the  very  large,  big  farm  efforts,  a  couple,  but 
not  to  the  very  small  farms  who  need  money,  you  know,  as  they 
go  along.  What  I  am  willing  to  do  when  we  get  back  is  to  call  the 
folks  that  are  in  these  types  of  areas,  other  than  urban  areas,  and 
get  them  to  send  you  all  a  letter  about  what  is  happening  with 
smaller  banks  that  are  perceived  to  be  serving  areas  but  do  it 

maybe  very  selectively  rather  than  open  to  everybody,  "Yes,  I  will 
give  a  farm  loan,"  one  piece  of  paper,  a  very  big  loan  rather  than five  smaller  loans. 

Mr.  Henderson.  That  has  been  exactly  our  experience.  Senator. 
I  live  in  a  very,  very  small  community,  20  thousand  people.  There 
are  four  or  five  banks  within  that  community.  Several  of  them  are 
the  larger,  super  regional  institutions.  Two  of  them  are  very  small, 
what  you  would  call  community  banks. 

There  is  no  question,  when  we  canvas  the  small  business  commu- 
nity, when  we  canvas  new  homeowners,  they  do  not  get  the  same 

reception  from  the  community  bank  that  they  do  from  the  larger 
institutions. 

I  might  also  add  that  I  do  live  in  a  town  that's  20  thousand  peo- 
ple. It's  53.6  percent  African-American.  No  bank  in  my  community 



296 

has  ever  had  an  African-American  loan  officer.  That's  in  the  history 
of  the  community. 

Mr.  FlSHBEEN.  Senator,  if  I  can  offer  an  example.  In  Elk  Horn, 
Montana,  there  is  a  bank,  with  $78  million  in  assets.  It  is  a  very 
small  community  bank  which  is  adjacent  to  the  northern  Cheyenne 
Indian  Reservation. 

This  bank  took  deposits  from  people  who  lived  on  the  reserva- 
tion. But,  the  bank  actually  had  excluded  the  Indian  Reservation 

from  their  effective  lending  territory  for  CRA  purposes.  It  took 
members  of  the  Reservation  to  raise  questions  during  an  applica- 

tion proceeding  by  this  bank  to  resolve  the  issue.  The  bank 
changed  its  lending  territory  to  include  the  Reservation,  made 
some  commitments  to  begin  lending  to  people  on  the  Reservation. 
That  issue  was  resolved  through  an  application  proceeding  and 

public  comment.  I  suggest  that  is  not  a  exception  but  there  are  a 
lot  of  examples  like  that. 

I  mentioned  the  bank  in  Indiana  that  was  cited  in  this  Commit- 

tee's hearing  record  in  prior  years  which  had  10  percent — excuse 
me,  5  percent  loan  to  deposit  ratio  in  a  small  rural  community.  I 
understand  there  may  be  700  or  800  banks  that  have  loan  to  de- 

posit ratios  of  under  25  percent. 
Your  question  about  whether  some  small  banks  are  lending  to 

their  community,  I  would  even  question  whether  some  of  those 
banks  are  doing  very  much  lending  to  anyone  in  that  community. 
Some  of  them  are  serving  more  like  mutual  funds  in  which  they 
are  taking  deposits  and  they  are  investing  them  outside  of  their 
local  community  somewhere  else. 

As  I  said  in  my  testimony,  I  think  there  are  some  very,  very  good 
small  banks  out  there.  But,  there  are  some  terrible  ones.  When 

they  are  bad,  they  are  horrid.  That's  precisely  why  we  need  a  law like  CRA. 

Senator  Sar banes.  Did  you  want  to  say  anything? 
Mr.  Roberts.  Senator,  as  you  know,  LISC  and  Enterprise  focus 

particularly  on  community  development  projects,  many  of  which 
are  unusual  and  complex.  So  you  might  think  that  we  would  be 
less  concerned  about  the  issues  of  bread  and  butter  lending,  the 
simple  home  mortgage  or  a  small  business  loan.  But,  in  fact,  that 
general  access  to  credit  within  a  neighborhood  creates  the  climate 
in  which  the  broader  community  building  process  can  take  place. 
Unfortunately,  we  have  seen  that  in  too  many  places  that  basic  ac- 

cess to  credit  simply  is  not  there  and  is  impeding  our  efforts  and 
the  self-help  efforts  of  neighborhood  residents  to  rebuild  the  fabric 
of  their  communities. 

Ms.  Bessant.  I  have  a  couple  of  thoughts  actually  as  well. 

Senator  Sarbanes.  That's  fine. 
Ms.  Bessant.  In  many  of  the  smaller  markets  where  our  banks 

do  business,  as  I  said  earlier,  as  community  banks  effectively,  we 
agree  on  what  their  marching  orders  are  and  the  neighborhoods 
that  they  are  supposed  to  work  additionally  hard  to  try  to  reach. 
What  our  bankers  in  those  communities  come  back  to  me  with  con- 

sistently is,  "Why  are  we  the  only  bank  in  town  out  here  paying 
attention  to  this  neighborhood?" 
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So,  invariably,  if  we  send  them  out  to  find  projects  or  to  look  for 

things  to  do,  they  find  that  they  are  alone  in  that  effort.  That's  one 
piece  of  anecdotal  information. 

The  second  is  that  I've  spent  a  considerable  amount  of  time  over 
the  last  5  years  in  developing  seminars  for  our  correspondent  lend- 

ing area,  because  the  smaller  correspondent  banks  want  to  learn 

about  how  to  do  CRA.  It's  apparent  to  me  from  participating  in 
those  seminars  that  the  learning  curve  is  steeper,  in  general,  in 
smaller  banks  than  it  is  in  larger  banks  at  this  point. 

I  am — one  thing  I  am  encouraged  by  in  the  new  regulations  is 
substantial  streamlining  in  the  examination  process  for  small 

banks.  I  think  that  that's  appropriate. 
There  shouldn't  be  more  examiners  in  a  bank  than  there  are 

bankers  in  that  bank.  But,  by  the  same  token,  I  would  like  to  see 
what  that  streamline  process  gives  in  the  way  of  benefit  to  the 
smaller  banks  before  I  think  it  makes  sense  to  exempt  those  small 
banks  from  participation  in  the  process. 

Senator  Sarbanes.  Of  course,  if  you  have  two  banks  in  a  commu- 
nity, and  if  we  accept  the  assertions  that  are  made  to  us  about  the 

burden  of  CRA,  and  one  of  the  banks  comes  out  from  under  that 
burden,  then  that  bank  would  gain  a  competitive  advantage,  would 
it  not,  in  that  community? 

Ms.  Bessant.  I  believe  that  it  would. 
Ms.  CiNCOTTA.  Maybe  the  others  would  follow  suit,  then,  of  doing 

good. 

Senator  Sarbanes.  I  don't  know.  You  could  have  one  trying  to  do 
good  and  the  other  saying,  "Well,  we  don't  want  to  fool  with  that 
and  we  are  not  required  to  do  this.  We  get  an  advantage  out  of  it. 

That's  the  route  we  are  going  to  take."  There  goes  your  credit  and 
your  effort  to  get  credit  into  all  your  neighborhoods. 

Ms.  Cencotta.  One  institution  can't  do  it  all.  Everybody  has  to 
be  a  player.  Every  institution  should  be  a  player  in  the  neighbor- 
hoods. 

Senator  Sarbanes.  I  want  to  get  to  one  other  point,  because  it 

was — the  Chairman  who  put  questions  that  said,  "Well,  it's  a  dis- 
crimination issue.  So,  why  don't  we  handle  it  under  Equal  Credit?" 

Now,  Mr.  Fishbein,  as  I  understood  your  answer,  you  were  mak- 

ing a  point  that  it's  a  community  issue  before  it  can  ever  reach  the 
point  of  being  an  individual  discriminatory  issue.  I  mean,  you  just 
sort  of  never  get  there  because  you  are  not  in  the  community  at 
all,  so  to  speak. 

So,  there  is  not  an  individual  to  complain.  Conceivably,  I  guess 
the  individual  could  go  downtown  somewhere  and  try  to  start  a 

process.  But,  in  reality,  that's  highly  unlikely.  It's  really  the  writ- 
ing off  of  a  part  of  tne  community  that  is  taking  place  that  the 

CRA  is  designed  to  address.  Is  that  not  the  case? 
Mr.  Fishbein.  Yes.  That  is  precisely  correct. 
Senator  Sarbanics.  Also,  there  is  a  tendency,  I  think,  to  perceive 

the  communities  being  written  off  as  being  either  solely  or  almost 

solely  African-American  or  minority  groups.  But,  it's  my  under- 
standing that  a  lot  of  communities  were  being  written  off,  and  CRA 

was  designed  to  address  that — in  which  you  did  not  have  a  race  or 
minority  population  issue. 

Ms.  CiNCOTTA.  Older  or  city  neighborhoods. 
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Senator  Sarbanes.  Yes,  completely  white  neighborhoods  or  sub- 
stantially white  neighborhoods.  Is  that  correct? 

Ms.  Cencotta.  Yes.  It  happens  a  couple  of  ways.  As  I  said  in  the 

case  I  described  myself,  they  just  didn't  want  to  do  the  business. 
When  I  spoke  at  the  Federal  Reserve  Board — they  had  a  big 

meeting,  a  big,  open  meeting,  bright  lights,  a  hundred  and  some 
people,  and  I  described  that  same  situation,  the  15  year  mortgage, 
40  percent  down.  It  was  interesting   

Senator  SARBAhfES.  I  think  the  Chairman  was  out  of  the  room 
when  you  did  that.  Maybe  you  ought  to  recount  that. 

Senator  Shelby.  Go  ahead  and  tell  me  if  I  missed  it. 
I  apologize  for  leaving,  but  we  had  a  vote  in  the  Intelligence 

Committee  on  the  Director  of  the  CIA.  I  hated  to  leave.  But,  I   

Ms.  CiNCOTTA.  What  I  was  saying  is  I  don't  buy  and  sell  that 
often.  Even  after  we  had  a  lot  of  agreements  with  our  downtown 
banks  in  Chicago,  I  sold  a  two-flat  and  bought  a  single  family.  I 
went  to  the  local,  smaller  lenders.  I  went  to  my  own  bank  where 
I  have  my — what  do  you  call  them,  my  IRA  and  a  money  market 
and  a  checking.  They  would  only  give  me  a  5-year  balloon. 

The  second  institution  wouldn't  do  the  loan.  The  third  institution 
would  do  it  but  then  Fannie  Mae  wouldn't  buy  it,  because  the  bed- 

rooms opened  into  the  living  area,  which  is  a  city  neighborhood. 
When  I  described  that,  what  I  wanted  was  only  a  15-year  loan 

with  40  percent  down,  OK.  When  I  was  describing  that  in  an  open 
setting  a  couple  of  years  ago  at  the  Federal  Reserve  Board,  it  was 

interesting  that  several  of  the  regulators  jumped  up  and  said,  "The 
banks  were  right." 

I  thought  how  could  the  banks  be  right?  Talk  about  a  good 
credit   

Senator  Shelby.  I  think  the  banks  were  dumb,  you  know. 
Ms.  CiNCOTTA.  They  were  dumb.  They  said  the  banks  were  right 

because  you  were  probably  buying  in  an  area  that  was  going  to  ra- 
cially change  so,  therefore,  the  value  of  the  homes  would  go  down. 

Said  in  a  public  meeting.  I  got  a  letter  of  apology  from  the  former 
head  of  the  Federal  Reserve  Board  Region  in  Chicago.  But,  I  could 

not  believe  that  a  couple  of  years  ago  tnat  they  hadn't  even  learned 
not  to  open  their  mouths  when  they  thought  those  terrible  things. 

Senator  Shelby.  Well,  the  thing  is,  you  know  and  I  know,  that 
oftentimes  when  a  neighborhood  is  racially  changing  the  values  go 
up.  You  know,  it  works  both  ways. 

Ms.  CiNCOTTA.  The  value  on  the  house  did  go  up.  I  mean,  all  of 
it  was  assumption. 

Senator  Shelby.  All  I  can  say,  if  the  bankers  turned  you  down 
and  you  were  going  to  pay  40  percent  down,  they  were  dumb  bank- 
ers. 

Ms.  Cencotta.  Dumb,  right.  What  I  had  added  is  the  downtown 

banks,  which  we  had  agreements  with,  said,  "Why  didn't  you  come 
to  us?"  I  said:  "Oh,  I  knew  whether  it  was  a  good  loan  or  not,  you 
would  have  done  it.  Because  I  am  up  front  on  this  issue,  I  wanted 

to  see  what  was  happening." 
Not  one  vacant  building  in  the  area.  It  was  good  business.  They 

had  my  accounts.  I  had  paid  off  my  mortgage  with  one  ahead  of 

time.  They  just — a  lot  of  them  don't  want  to  do  loans.  A  lot  of  it 
is  on  anticipation  of  the  neighborhood  racially  changing. 
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Senator  Shelby.  Mr.  Roberts. 
Mr.  Roberts.  Mr.  Chairman,  with  respect  to  the  prospect  of 

neighborhood  decline,  shutting  off  credit  is  the  surest  self-fulfiHing 
prophecy   

Senator  Shelby.  I  agree  with  you. 
Mr.  Roberts.  You  can  have.  So- 

Senator  Shelby.  It's  the  worse  thing. 
Mr.  Roberts.  It  really  is. 

Senator  Shelby.  It's  like  a  business.  You  can't  expand  the  busi- 
ness if  you  don't  have  money.  You  can't  grow  a  neighborhood  if  you 

don't  have  money. 
I  agree  with  that. 

Mr.  Roberts.  That's  all  we  are  really  here  to  talk  about  today. 
Senator  Shelby.  That's  just  the  basic  law  of  economics,  isn't  it? 
Mr.  Roberts.  Yes,  sir. 
Mr.  Henderson.  Mr.  Chairman,  I  would  like  to  offer  for  the 

record,  we  have  a  study  of  lending  in  the  top  20  metropolitan  sta- 

tistical areas.  It's  by  income. Senator  Shelby.  Yes. 
Mr.  Henderson.  I  would  like  to  place  that  in  the  record. 
Senator  Shelby.  It  will  be  made  part  of  the  record,  without  ob- 

jection. (Executive  Summary  of  study  submitted  for  the  record.) 
Mr.  Henderson.  Thank  you. 
Senator  Sarbanes.  Mr.  Henderson,  I  understood  you  to  say  that 

some  of  the  agreements  that  the  groups  sought  to  negotiate  with 
the  financial  institutions  were  home  ownership  counselling  and  de- 

fault and  delinquency  counselling.  In  fact,  as  I  understand  it, 

there's  a  very  strong  body  of  opinion  that  with  proper  counselling 
of  this  sort,  a  significant  number  of  people  can  be  brought  to  home 
ownership  in  a  quite  responsible  way  and,  as  it  will  then  turn  out, 
a  profitable  way  for  the  institution.  Is  that  correct?  Is  that  the  kind 
of  activities  you  were  talking  about? 

Mr.  Henderson.  Yes,  sir,  it  actually  is.  You  are  absolutely  right, 
especially  when  there  is  the  combination  of  pre-purchase  counsel- 

ling and  default  and  delinquency  counselling  after  the  purchase 
has  occurred. 
Many  of  the  agreements  that  I  was  talking  about,  and  the  point 

I  was  trying  to  make  to  the  Chairman,  is  that  they  often  are  fee- 
for-service  agreements.  Now,  the  fees  that  are  involved  in  those 

agreements  are  often  pointed  to  as,  "Well,  this  was  the  payoff." 
But,  we  found,  as  my  colleagues  commented,  only  substantive  sit- 

uations in  which  the  actual  duties  were  being  carried  out.  I  found 
most  bankers  to  be  business  persons  that  would  not  enter  into 
agreements  and  pay  them  unless  the  actual  activities  were  com- 

pleted and  completed  well. 
Senator  Sarbanes.  I  just  want  to  close  with  this  comment.  Ms. 

Bessant,  you  spoke  of  your  efforts  on  the  part  of  NationsBank  and 
I  think  ended  up  by  saying  it  was  in  the  best  interest  of  your 

neighborhoods  and  in  the  best  interest  of  "our  company." 
I  would  just  like  to  add  to  that.  I  think  it's  in  the  best  interest 

of  our  country.  I  want  to  thank  the  panel  very  much  for  their  testi- 
mony. 
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Senator  Shelby.  Mr.  Butts,  does  ACORN's  loan  counselling  serv- 
ice receive  a  fee  from  the  financial  institution  that  it  refers  poten- 
tial borrowers  to? 

Mr.  Butts.  Yes,  we  do. 
Senator  Shelby.  OK. 
Mr.  Butts.  Our  primary  concern  is  with  access  to  credit. 
Senator  Shelby.  Sure. 

Mr.  Butts.  These  agreements  that  we  make  are  to  deal  with  that 
issue.  You  know,  the  heart  of  the  agreements  talk  about  underwrit- 

ing standards  for  both  the  banks  and  the  communities.  We  work 
on  various  marketing  things  that  we  do.  The  money  that  we  get 
from  the  institutions  help  pay  for  all  that. 

Senator  Shelby.  OK. 

Mr.  Butts.  We  don't  pay  our  folks  a  lot.  As  a  matter  of  fact, 
what  happens  a  lot  of  times  is  that  we  train  our  people  too  well 

and  the  larger  banks  hire  them  away  from  us  because  we  can't  af- 
ford to  pay  them. 

Senator  Shelby.  OK 

Mr.  Butts.  But,  that's  where  that  money  comes  from   Senator  Shelby.  OK 

Mr.  Butts.  For  the  different  marketing  things. 
Senator  Shelby.  Ms.  Bessant,  NationsBank,  you  noted  in  your 

testimony  that  community  development  loans  are  far  more  costly 
than  traditional  loans.  This  is  in  your  testimony.  Profitability  is 

significantly  compromised.  Has  this  been  the  NationsBank's  experi- ence? Is  that  correct? 

Ms.  Bessant.  In  certain  types  of  lending,  it  has,  yes. 
Senator  Shelby.  OK.  How  much  more  costly  is  it,  then,  for  an 

institution,  say,  a  much  smaller  size  than  NationsBank,  say,  a  $50 

million  institution,  operating — and  I  don't  know  if  they  have  any, 
let's  say,  in  Mecklenberg  County,  North  Carolina,  in  the  Charlotte 
area,  how  much  more  costly  is  it  for  them  to  operate? 

Ms.  Bessant.  Well,  I  would  say  a  couple  of  things.  First,  as  we 
have  gotten  better  at  the  business,  that  profitability  difference  has 
gone  down  dramatically.  Second,  I  think  there  are  some  vehicles 
out  there  that  make  it  easier  for  banks.  For  example,  one  thing 
that  makes  our  mortgage  portfolio  more  costly  is  that  we  choose  to 
hold  loans  in  portfolio. 

Most  of  the  smaller  lenders  have  the  option  of  greatly  enhanced 

programming  on  the  part  of  the  secondary  market  to  take  advan- 

tage of  So,  it  doesn't  necessarily  run  that  profitability  differentials 
move  by  size. 

Senator  Shelby.  OK  You  stated  previously  that  you  had  sup- 
ported a  safe  harbor  on  previous  occasions  and  you  might  again. 

You  just  don't  know.  Is  that  right? 
Ms.  Bessant.  I  support  a  rational  way  of  doing  two  things — mak- 

ing sure  that  the  community  input  is  heard  and  making  sure  that 
there  is  performance  orientation. 

Senator  Shelby.  OK 

Ms.  Bessant.  Safe  harbor  right  now  doesn't  contribute  to  that. 
Senator  Shelby.  What  would  encourage  you  to  support  a  safe 

harbor  again? 
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Ms.  BESSA^n^.  I  think  if  what  proves  to  be  the  case  is  that  the 
regulations  accurately  and  consistently  determine  institution  per- 

formance, then  we  ought  to  talk  about  it  again. 
Senator  Shelby.  What  have  NationsBank  CRA  ratings  been  like 

over  the  past  5  years?  I  know  you  serve  many  communities   
Ms.  Bessant.  All  of  our  banks  have  always  been  rated  at  satis- 

factory or  better.  The  majority  of  our  banks  have  outstanding  rat- 
ings at  this  time. 

Senator  Shelby.  How  many — about  how  many  protests,  threat- 
ened and  filed,  has  your  bank  been  subject  to? 

Ms.  Bessant.  We  have  not  had  an  acquisition  application  that 
has  been  without  protest. 

Senator  Shelby.  Without  protest?  All  of  them  have? 
Ms.  Bessant.  So,  all  of  them  have. 
Senator  Shelby.  Did  any  lending  agreements  result? 
Ms.  Bessant.  No.  We  have  signed  no  lending  agreements. 
Senator  Shelby.  No  lending  agreements?  How  many  CRA  com- 

pliance personnel  does  NationsBank — ^you  are  the  fourth  largest 
bank  in  the  Nation — employ? 

Ms.  Bessant.  True  compliance  personnel? 
Senator  Shelby.  Yes. 

Ms.  Bessant.  People  that  don't  relate  to  business  development, 
probably  about  60. 

Senator  Shelby.  Sixty? 
Ms.  Bessant.  Yes. 
Senator  Shelby.  OK  I  just  want  to  say,  I  believe  we  have  had 

a  good  dialog  here  today.  I  think  it  has  been  constructive.  We  are 

hoping  it's  going  to  add  to  our  better  understanding  of  where  you 
are  coming  from  and  your  goals.  But,  I  want  to  say  again,  I  want 
to  promote  lending  for  all  Americans,  regardless  of  race,  color, 
creed,  in  changing  neighborhoods,  in  blighted  neighborhoods,  any- 

where. We  have  to  have  that.  I  want  to  say  again  that  I  would  con- 
demn the  tactics  that  occurred  here  Sunday  and  I  think  most  of 

you  would.  A  constructive  dialog  is  always  good.  Thank  you. 
This  concludes  our  hearing. 
[Whereupon,  the  hearing  was  concluded  at  3:40  p.m.,  Wednesday, 

May  3,  1995.] 
[Prepared  statements,  response  to  written  questions,  and  addi- 

tional material  for  the  record  follow:] 
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PREPAJIED  STATEMENT  OF  HENRY  G.  CISNEROS 

Secretary,  Department  ok  Housing  and  Urban  Development 

Washington,  DC 

May  3,  1995 

Mr.  Chairman,  thank  you  for  the  opportunity  to  comment  on  S.  650,  'The  Eco- 
nomic Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995."  I  look  forward  to 

working  with  you  to  promote  legislative  and  regulatory  initiatives  that  safeguard 
the  interests  of  consumers  of  financial  services  while  minimizing  regulatory  burdens 
on  lending  institutions. 

As  you  have  requested,  I  will  limit  my  testimony  to  those  provisions  of  the  bill 
for  which  HUD  has  direct  regulatory  and  enforcement  responsibilities:  self-testing 
by  lenders  for  compliance  with  the  civil  rights  laws,  amendments  to  the  Home  Mort- 
fage  Disclosure  Act,  and  amendments  to  the  Real  Estate  Settlement  Procedures  Act, 
understand  that  the  Subcommittee  heard  from  Deputy  Secretary  of  the  Treasury 

Neuman  and  Comptroller  of  the  Currency  Ludwig  yesterday,  Tuesday,  May  2,  1995. 
My  remarks  are  intended  to  supplement  their  comments  on  these  provisions  of  spe- 

cial interest  to  the  Department  of  Housing  and  Urban  Development. 
Although  this  is  not  the  subject  for  my  testimony,  I  would  also  like  to  note  for 

the  record  my  strong  support  for  the  Administration's  efforts  to  streamline  and 
strengthen  enforcement  of  the  Community  Reinvestment  Act.  CRA  is  model  legisla- 

tion. It  does  what  the  Government  is  supposed  to  do — creates  incentives,  empowers 
communities,  expands  opportunities,  and  lays  a  foundation  for  future  success.  With- 

out large  outlays  of  Federal  funds  or  massive  bureaucracies,  it  promotes  creative 
partnerships  between  lending  institutions  and  local  organizations  to  foster  commu- 

nity development  in  the.  Nation's  urban  and  rural  neighborhoods.  In  my  view,  no legislative  changes  are  needed  at  this  time. 

The  Home  Mortgage  Disclosure  Act 

S.  650  also  proposes  major  changes  to  the  scope  and  coverage  of  the  Home  Mort- 
gage Disclosure  Act  of  1975,  an  essential  tool  in  the  effort  to  eliminate  bias  in  mort- 
gage lending. 

Section  236(a)(1)  amends  the  Home  Mortgage  Disclosure  Act  of  1975  (HMDA)  to 
exempt  from  coverage  lenders  of  less  than  $50  million.  HMDA  currently  covers  lend- 

ers with  more  than  $10  million  in  assets. 

Section  (a)(2)  allows  the  Federal  Reserve  Board  to  exempt  institutions  with  great- 
er than  $50  million  in  assets  if  the  burden  on  the  institution  of  complying  with  the 

act  outweighs  the  usefulness  of  the  information  to  be  disclosed. 

Section  (b)(1)  allows  an  institution  to  meet  public  availability  of  data  require- 
ments if  an  institution  compiles  the  information  required  at  the  home  office  and  pro- 

vides information  at  the  branch  that  the  information  is  available  upon  written  re- 
quest from  the  home  office  within  15  days  of  the  receipt  of  the  request. 

Section  (b)(2)  allows  the  lender  the  sole  discretion  to  determine  how  the  informa- 
tion should  be  provided,  either  via  a  paper  copy  or,  if  acceptable  to  the  requester, 

electronically. 
HMDA  originally  required  all  depository  institutions  with  assets  of  at  least  $10 

million  and  one  branch  in  a  metropolitan  area  to  report  by  census  tract  the  number 
and  dollar  volume  of  their  housing-related  loan  originations  and  purchases.  Inde- 

pendent mortgage  companies  were  added  to  the  coverage  of  the  Act  in  1989  and  by 
clarifying  amendments  in  1991. 

The  most  important  change  in  HMDA  came  during  passage  of  the  Financial  Insti- 
tutions Reform,  Recovery  and  Enforcement  Act  (FIRREA)  in  1989.  For  the  first 

time,  reporting  institutions  were  required  to  disclose  information  on  the  disposition 
of  every  home  loan  application  they  received  and  on  the  income,  race,  ethnicity,  and 
gender  of  the  applicant. 

Since  the  1989  amendments,  the  law  has  come  into  its  own  as  a  civil  rights  en- 
forcement tool.  The  new  data,  collected  on  a  broad  scale,  has  been  very  useful  to 

enforcement  agencies,  private  civil  rights  groups,  and  the  media  in  tracking  pat- 
terns of  discrimination.  For  the  enforcement  agencies — HUD  and  DOJ — HMI3a  al- 

lows a  focussing  of  resources  to  concentrate  in  areas  where  there  is  a  possibility  of 
discrimination,  rather  than  on  an  institution-by-  institution  basis. 

The  Administration  opposes  the  changes  to  HMDA  contained  in  S.650  because  it 
would  weaken  this  important  enforcement  tool  in  several  ways: 

First,  it  reduces  the  scope  of  coverage.  According  to  data  supplied  by  the  Federal 
Reserve,  which  has  the  responsibility  to  implement  this  provision,  of  the  8,661 
banks  which  reported  under  HMDA  as  of  April  16,  1994,  3,033 — or  more  than  Va — 
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have  assets  of  $10-$50  million.  Under  S.650,  they  would  no  longer  be  required  to 
report  under  HMDA. 

This  fiffure  does  not  include  the  1,241  independent  mortgage  companies  covered 
by  HMDA.  The  law  now  requires  that  smaller  independent  mortgage  companies 
have  an  exemption  comparable  to  that  of  smaller  depository  institutions.  While  that 
figure  would  have  to  be  set  by  the  Federal  Reserve,  our  analysis  points  to  a  signifi- 

cant reduction  in  coverage  in  the  number  of  independent  loan  companies  subject  to 
HMDA  reporting.  I  note  that  this  is  a  case  where  banks  and  mortgage  banking  are 
on  a  regulatory  level  playing  field. 

Second,  S.650  allows  the  Federal  Reserve  Board  the  discretion  to  exclude  from 
HMDA  coverage  even  very  large  institutions  (over  $50  million  in  assets)  if  it  deter- 

mines the  burden  of  complying  with  HMDA  outweighs  the  usefulness  of  the  data. 
This  is  a  very  wide  loophole  with  no  standards.  The  Federal  Reserve  could  be  in 
the  business  of  giving  HMDA  waivers  to  large  institutions,  thereby  decreasing  the 
availability  of  data  and  the  prospect  of  enforcement. 

Third,  tne  bill  would  limit  access  to  HMDA  data  by  requiring  that  it  be  available 
only  at  a  home  office,  rather  than  a  branch.  In  addition,  the  lender  would  be  allowed 
discretion  in  how  to  provide  the  information,  and  could  satisfy  a  request  by  supply- 

ing data  on  paper  only. 

This  provision  goes  in  the  wrong  direction.  HMDA  is  a  "sunshine"  law — it  has  no enforcement  mechanisms.  As  such,  the  more  the  data  is  available,  the  greater  the 
public  good.  At-  the  Subcommittee  knows,  use  of  HMDA  data  by  newspapers  and 
academics  has  helped  to  focus  public  debate  on  mortgage  discrimination.  These  ac- 

counts, in  some  instances,  have  served  to  supplement  Federal  enforcement  efforts. 
Widespread  disclosure  of  data  has  the  effect  of  bringing  about  positive  change.  Lim- 

iting access  to  the  data  has  the  opposite  effect. 
Since  1975,  the  widespread  use  of  computer  technology  has  actually  served  to 

lower  the  cost  of  collecting  HMDA  data,  even  for  relatively  small  institutions.  In- 
deed, a  thriving  soflware-based  industry  has  developed  to  ensure  cost-effective 

HMDA  compliance,  an  industry  which  has  enabled  lenders  to  use  the  data  for 
means  not  originally  anticipated  by  the  law,  such  as  to  determine  market  share  of 
competitors. 

For  HUD,  however,  HMDA  is  most  important  as  a  tool  which  helps  us  focus  our 
fair  lending  efforts,  thereby  enabling  us  to  never  to  even  contact  lenders  who  are 
obeying  the  law.  In  many  of  our  fair  housing  complaint  investigations,  use  of  HMDA 
data  and  related  technology  for  analysis  and  assessment  of  that  information  has  re- 

sulted in  less  burdensome  investigations  for  lenders.  Use  of  HMDA  data  has  begun 

to  simplify  the  Department's  requests  for  loan  acceptance  and  denial  information  in the  context  of  individual  complaints.  Its  use  has  also  resulted  in  more  reliable  and 
consistent  investigations  and  outcomes  nationally. 

In  many  cases,  the  ready  availability  of  HMDA  data  has  resulted  in  earlier  deter- 
minations that  there  has  not  been  illegal  discrimination,  and  in  some  cases,  the 

HMDA  data  has  confirmed  our  assessment  that  a  violation  of  law  has  occurred. 
While  HMDA  data  has  fever  been  used  as  the  sole  basis  of  a  complaint  initiated 
by  the  Department,  its  value  has  come  in  allowing  a  more  targeted  focus  on  those 
policies  and  practices  which  have  been  challenged  through  individual  complaints.  It 
has  been  helpful  to  all  of  the  parties  to  complaints  and  to  the  Department  to  use 
HMDA  data  in  this  fashion. 

We  are  charged  under  the  law  to  protect  all  possible  victims  of  housing  discrimi- 
nation and,  as  a  result,  do  not  favor  a  reduction  in  scope  of  the  tools  which  aid  that 

enforcement. 

Self-Testing  for  Fair  Lending  Compliance 
Speaking  on  behalf  of  the  Administration,  1  would  like  to  commend  you  and  the 

other  Committee  Members  for  recognizing  the  importance  of  providing  an  incentive 
to  members  of  the  lending  community  to  self-test  for  discriminatory  lending  prac- 

tices. S.650  is  clearly  intended  to  encourage  lenders  to  monitor  their  own  operations 
for  fair  lending  compliance.  However,  because  it  is  too  broad  in  some  respects,  the 
bill  also  seriously  undercuts  the  ability  of  the  law  enforcement  agencies  and  Federal 
financial  regulators  to  do  their  jobs.  We  are  ready  to  work  with  the  Committee  to 
crafl  a  solution  that  meets  your  objectives  and  corrects  these  problems. 

The  following  principles  should  guide  policy  in  this  area: 

(1)  We  must  encourage  lenders  to  self-test  and  to  correct  on  their  own  any  prob- 
lems they  discover.  Self-testing  leverages  the  limited  resources  available  to  the  law 

enforcement  agencies  and  the  independent  financial  regulatory  agencies  and  encour- 
ages voluntary  compliance  with  the  law. 

(2)  We  must  ensure  that  the  Federal  Government  retains  access  to  information 
it  needs  to  carry  out  its  regulatory  and  enforcement  functions. 
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(3)  We  must  ensure  that  victims  of  discrimination  are  not  denied  redress. 

Already,  HUD,  the  Department  of  Justice,  and  the  Federal  financial  regulatory 
agencies  that  together  make  up  the  Interagency  Task  Force  on  Fair  Lending  have 
taken  action  to  encourage  lenders  to  self-test.  The  interagency  Task  Force  issued  a 
Policy  Statement  on  April  15,  1994  which  strongly  supported  self-testing.  Both  HUD 
and  the  Department  of  Justice  announced  self-testing  policies  earlier  this  year,  de- 

scribing the  protections  the  agencies  will  provide  for  lenders.  The  Federal  Reserve 
announced  its  policy  in  support  of  self-testing  on  March  15,  1995. 
The  April,  1994  Interagency  Task  Force  Policy  Statement  stated  that  when  a 

lender  has  undertaken  self-testing,  and  has  taken  action  to  correct  any  discrimina- 

tion that  is  discovered,  these  actions  "will  be  considered  as  a  substantial  mitigating 
factor"  for  purposes  of  initiating  regulatory  enforcement  actions  and  determining 
whether  to  seek  additional  penalties  under  the  Fair  Housing  Act  and  the  Equal 
Credit  Opportunity  Act.  The  Policy  Statement  also  signaled  that  the  Administration 
and  the  independent  financial  regulators  are  considering  further  steps  to  provide 
greater  incentives  for  institutions  to  undertake  self-assessment  and  self-correction. 

The  policy  adopted  within  HUD  goes  a  long  way  toward  safeguarding  the  results 
of  lender  self-tests.  HUD  will  not  initiate  an  investigation  based  upon  self-testing 
information,  and  will  not  accept  a  referral  from  a  bank  regulator  which  is  based  on 
such  information.  Even  when  an  investigation  has  been  initiated  based  on  other  evi- 

dence, HUD  will  not  request  the  results  of  lender  initiated  self-testing  activities  in 
discovery.  However,  where  a  lender  voluntarily  introduces  self-testing  data,  HUD 
will  seek  all  information  regarding  the  tests.  In  such  cases,  if  efforts  to  conciliate 
fail  and  HUD  determines  to  pursue  the  complaint,  testing  information  may  be 
sought  through  discovery  in  the  course  of  a  legal  proceeding  before  a  Federal  district 
court  or  an  administrative  law  judge. 

Of  course,  the  ability  of  HUD  and  the  other  agencies  to  shield  self-testing  results 
from  the  regulatory  and  enforcement  processes  is  constrained  by  law.  In  the  absence 
of  specific  legislation,  the  agencies  cannot  give  lenders  complete  assurance  that  their 
self-testing  activities  will  be  protected  under  all  circumstances.  By  amending  the 
Equal  Credit  Opportunity  Act  and  the  Fair  Housing  Act,  S.  650  seeks  to  further  pro- 

tect lenders  who  engage  in  self-testing. 
Section  302(a)(1)  amends  the  Flqual  Credit  Opportunity  Act  (16  U.S.C.  1691  el 

seq.)  by  adding  a  new  Section  704A  which  provides  that  if  a  creditor  or  creditor- 

sponsored  3rd  party  conducts  a  "test  or  review"  of  the  creditor's  lending  operations 
to  determine  compliance  with  the  title,  the  results  of  that  test  or  review  may  not 
be  reviewed,  obtained,  examined,  or  otherwise  acquired  or  used  by  any  department 
or  agency  to  enforce  the  title. 

Section  302(a)(2)  also  amends  existing  Section  706(g)  in  a  manner  that  permits, 
but  does  not  require,  an  agency  to  refer  to  the  Attorney  General  a  matter  identified 
by  the  creditor  as  a  possible  violation  as  a  result  of  internal  review,  self-testing, 
compliance  review  or  other  audit  and  review  procedure  initiated  by  the  creditor. 

Section  302(a)(3)  amends  section  706(k)  by  allowing,  but  not  requiring,  an  agency 
to  notify  HUD  regarding  a  matter  identified  by  the  creditor  as  a  possible  violation 
of  the  ECOA  or  the  Fair  Housing  Act  as  a  result  of  internal  review,  self-testing, 
compliance  review  or  other  audits  or  review  procedure  initiated  by  the  creditor. 

Section  (b)  amends  the  Fair  Housing  Act  (42  U.S.C.  3601  et  seq.)  by  inserting  after 
section  814  a  new  section  814A  which  provides  that  if  an  person  conducts,  or  des- 

ignates a  third  party  to  conduct,  a  test  or  review  of  the  residential  real  estate,  or 
related  activities  of  the  person  to  determine  compliance  with  the  Act  by  that  person, 
the  results  of  that  test  or  review  may  not  be  reviewed,  obtained,  examined  or  other- 

wise acquired  or  used  by  any  department  or  agency  to  enforce  the  Act. 
While  the  Department  shares  the  goals  of  Section  302  of  S.  650 — to  encourage  self- 

testing — we  have  several  serious  concerns  with  the  legislation. 

As  drafted,  the  bill  casts  too  wide  a  net  in  its  definition  "self-testing."  The  term 
self-testing  is  usually  limited  to  establishing  a  program  where  "testers'  or  "mystery 
shoppers,'  usually  working  as  matched  pairs,  pose  as  a  lender's  customers  and  then 
prepare  a  report  on  how  the  lender's  employees  treat  these  customers.  Through  self- 
testing  programs,  the  lender  generates  new  information,  not  otherwise  available  and 
not  otherwise  required  to  be  produced. 

In  contrast,  the  bill  extends  beyond  self-testing  to  include  internal  reviews,  com- 

pliance reviews,  or  "other  audit  or  review  procedure"  used  by  the  creditor  to  deter- 
mine compliance  with  applicable  laws.  This  information  would  typically  include  re- 
views of  HMDA  statistics,  CRA  maps,  loan  files,  policy  manuals,  training  materials, 

audit  reports  and  the  like.  It  is  information  which  could  be  replicated  by  outside 

investigators.  This  process,  sometimes  referred  to  as  "self-assessment"  or  "self-eval- 
uation," does  not  generate  new  information. 
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The  nature  of  lending  regulation  requires  a  lender  to  conduct  regular  internal  re- 
views, compliance  reviews  and  audits  to  determine  compliance  with  the  law,  usually 

for  safety  and  soundness  reasons  but  also  for  compliance  with  a  variety  of  statutes 
including  those  involving  civil  rights.  In  the  course  of  compliance  examinations,  the 

Federal  regulatory  agencies  have  access  to  the  lenders'  records,  to  ensure  that  lend- 
ers meet  Federal  standards.  Access  to  these  records  is  essential  to  the  regulators' 

mission  to  check  for  basic  compliance  with  legal  requirements. 
Legislation  which  protects  the  results  of  lender-initiated  matched  pair  type  testing 

programs  from  routine  disclosure  will  encourage  lenders  to  undertake  this  laudable 
activity.  In  contrast,  a  statutory  shield  for  other  self-assessment  activities  may  actu- 

ally reduce  compliance  with  fair  lending  law.  This  could  happen  for  two  reasons: 
First,  lenders  may  choose  not  to  analyze  the  data  available  to  them,  because  they 
know  that  the  regulators  will  not  know  whether  or  not  they  are  performing  this 
task.  Second,  they  may  seek  to  shield  information  currently  available  to  the  agen- 

cies, even  self-assessments  presently  performed  as  a  routine  part  of  business  over- 
sight. This  would  tremendously  increase  the  burden  on  the  Federal  agencies,  and 

would  decrease  the  effectiveness  of  agency  compliance  reviews  and  law  enforcement 
efforts. 

Other  aspects  of  the  bill  language  are  also  problematic.  Under  S.650,  while  the 
agencies  would  be  prohibited  from  using  self-testing  results  for  enforcement,  a  lend- 

er in  an  administrative  proceeding  or  court  case  could  use  favorable  self-testing  re- 
sults, to  which  the  agencies  were  denied  access,  to  mitigate  against  liability  or  dam- 
ages. Under  the  usual  rules  of  evidence  in  a  civil  proceeding,  if  a  portion  of  a  docu- 
ment is  admitted  into  evidence  for  a  particular  purpose,  the  entire  document  is  sub- 

ject to  admission  for  the  record.  The  broadness  of  the  bill  language  might  allow  a 
lender  to  introduce  only  those  favorable  portions  of  a  test  result  into  evidence,  creat- 

ing a  distorted  record.  So,  for  example,  a  lender  who  self-tests  and  partially  self- 
corrects  the  problems  found  could  introduce  only  the  information  regarding  the 
problem  corrected,  shielding  information  that  would  result  in  remedies  for  victims 
or  that  would  be  evidence  of  motivation  of  the  lender  who  finds  problems  and  ig- 

nores them,  thus  rewarding  those  who  use  this  protection  for  ill  purposes.  It  should 
be  noted  that  as  presently  worded,  the  bill  prevents  the  use  of  the  testing  informa- 

tion even  after  a  violation  has  been  found  through  independent  means,  thus  reduc- 
ing the  ability  of  Federal  agencies  to  pursue  the  remedies  provided  in  law  for  those 

harmed  by  the  discriminatory  activity.  We  also  note  some  technical  problems  with 
the  drafting  of  the  ECOA  provision. 

As  drafted,  the  bill  amends  the  Fair  Housing  Act  to  protect  self-testing  by  all  per- 
sons engaged  in  residential  real  estate  or  real  estate-related  activities,  including 

those  who  are  not  subject  to  examination  by  regulatory  agencies.  The  Department 
has  not  had  occasion  to  consider  the  issue  of  protection  from  discovery  of  self-testing 
results  outside  the  context  of  mortgage  lending.  Self-testing  is  sometimes  used,  for 
example,  by  rental  agencies  to  check  that  agents  are  not  steering  clients  on  a  racial 
basis.  Without  further  information  about  the  need  for  such  an  exclusion  to  protect 
test  results  obtained  by  nonregulated  entities  subject  to  the  Fair  Housing  Act,  I 

would  view  the  bill's  wording  as  too  broad. 
Notwithstanding  the  concerns  outlined  above,  I  believe  the  purposes  of  the  self- 

testing  provisions  are  to  be  applauded.  I  look  forward  to  working  with  the  Congress 
to  shape  language  that  will  accomplish  our  mutual  goals. 

The  Real  Estate  Settlement  Procedures  Act  (RES  PA) 

The  home  mortgage  origination  process  can  be  a  dizzying  blizzard  of  paper.  Rath- 
er than  educating  the  consumer,  disclosure  piled  upon  disclosure  can  leave  the 

consumer  overwhelmed  and  confused.  The  lender's  additional  time  and  cost  comply- 
ing with  so  many  requirements  adds  to  the  cost  of  home  ownership. 

Each  of  the  aisclosure  statutes — RESPA,  the  Truth -in-I^ending  Act  (TILA)  and 
others — was  adopted  for  specific  laudable  purposes;  but  each  requires  disclosure  at 
a  different  time  and  in  difierent  formats.  Rationalization  of  this  entire  process 
would  bring  significant  benefits  to  consumers  and  industry,  both.  This  is  the  pri- 

mary goal  of  S.  650's  RESPA  provisions  and  it  is  a  goal  that  the  Administration  sup- 
ports. We  do  believe,  however,  that  some  of  the  objectives  of  S.650  are  better  accom- 

plished in  difTerent  ways.  I  will  describe  our  specific  thought  on  each  of  these  provi- 
sions. 

Section  101 — Coordination  of  Disclosure  Requirements 
Section  101  would  give  the  Federal  Reserve  Board  authority  to  eliminate,  modify, 

or  simplify  the  disclosure  requirements  under  RF^SPA  and  the  Truth-in-Lending  Act 
(TILA).  However,  this  approach  will  not  accomplish  its  objective.  The  problem  that 
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creates  the  overlap  is  primarily  statutory,  not  regulatory,  and  does  not  lend  itself 
to  creating  minor  exemptions  from  one  provision  or  another. 

Rethinking  of  these  disclosure  regimes,  along  with  the  other  federally  required 
disclosures  in  the  home  purchase  and  finance  process,  should  be  undertaken  care- 

fully. The  Administration  believed  that  an  Interagency  Task  Force,  made  up  of  the 
Treasury,  HUD,  and  the  Federal  Reserve,  should  be  directed  to: 

(1)  consult  with  industry  and  consumers  about  the  benefits  and  costs  of  various 
disclosures; 

(2)  adopt  regulatory  changes,  where  possible;  and 
(3)  recommend  to  the  Congress  legislative  changes. 

This  Task  Force  would  be  given  1  year  to  accomplish  its  work.  Its  goals  would 
be  to: 

(1)  make  disclosures  easier  to  understand  and  more  helpful  to  the  consumer; 
(2)  reduce  the  administrative  burdens  on  lenders,  thereby  lowering  the  costs  of 

home  ownership; 
(3)  speed  the  home  purchase  and  finance  process  and  allowing  for  greater  use  of 

technology;  and 
(4)  coordinate  the  timing  and  content  of  di.sclosures  required  by  different  statutes 

and  agencies. 

Section  102— Regulatory  and  Enforcement  Authority  Under  RESPA 

Section  102  would  transfer  rulemaking  authority  under  RESPA  to  the  Federal  Re- 
serve and  give  enforcement  authority  under  RESPA  to  a  host  of  different  agencies, 

including  the  Office  of  the  Comptroller  of  the  Treasury,  the  F'ederal  Reserve  Board, 
the  Office  of  Thrift  Supervision,  the  Federal  Deposit  Insurance  Corporation  Board, 
the  National  Credit  Union  Administration,  the  Secretary  of  Agriculture,  the  Farm 
Credit  Administration,  and  the  Federal  Trade  Commission. 

The  Administration  does  support  clarifying  in  legislation  that  the  bank  regulatory 
agencies  have  concurrent  enforcement  authority  along  with  HUD  under  RESPA. 
However,  it  is  important  that  the  agency  charged  with  developing  regulations  under 
RESPA  have  knowledge  and  expertise  concerning  the  home  purchase  and  finance 
process  and  a  mission  that  includes  protection  of  the  home-buying  consumer. 
RESPA  covers  not  only  banks,  but  other  lenders  and  other  settlement  service  pro- 

viders, including  real  estate  agents  and  brokers,  title  agents  and  underwriters,  cred- 
it reporting  companies,  appraisers,  attorneys,  escrow  or  closing  agents,  mortgage, 

casualty  and  homeowner  insurers,  etc.  HUD  is  the  only  agency  with  responsibilities 
and  expertise  that  cover  the  scope  of  the  housing  and  housing  finance  system. 

Moreover,  the  system  of  enforcement  set  forth  in  S.650  will  not  work  well  for 
RESPA  enforcement.  Many  RESPA  violations  concern  two  or  more  actors  providing 
different  settlement  services  who  would  be  under  the  jurisdiction  of  different  agen- 

cies under  this  enforcement  scheme.  Much  of  the  expertise  and  information  used  to 
develop  informed  regulations  comes  from  complaints  and  other  enforcement  activity. 
This  valuable  input  would  be  lost  if  the  Federal  Reserve  wrote  the  rules,  but  only 
enforced  against  a  small  percentage  of  those  covered  by  the  statute. 

I  understand  that  IBAA  and  others  have  been  critical  of  HUD's  management  of 
its  RESPA  responsibilities.  It  is  tJT:e  that,  over  the  years,  HUD  has  shied  away  from 
answering  difficult  questions  which  often  pit  one  industry  sector  against  another. 
In  the  last  2  years,  we  have  made  significant  progress  in  moving  through  the  inher- 

ited backlog  of  issues  with  a  sensible,  practical  approach.  For  example,  HUD's  new 
escrow  accounting  rule  will  return  over  $1.5  billion  to  consumers,  reduce  closing 
costs,  while  standardizing  industry  practices,  reducing  consumer  inquiries,  and  re- 

sponding to  each  of  the  implementation  concerns  raised  by  loan  servicers. 
Of  course,  many  of  the  complaints  both  Congress  and  HUD  receive  about  RESPA 

regulations  stem  not  from  HUD's  regulatory  activity  but  from  disagreement  with 
the  statute's  requirements.  The  anti-kickback  provisions,  for  example,  require  HUD 
to  determine  when  fees  paid  to  third  parties  are  legitimate  payments  for  services 
provided  and  when  they  are  prohibited  referral  fees.  As  technology  shrinks  the  cost 
of  processing,  access  to  the  customer  increasingly  determines  profit.  Natural  com- 

petition drives  industry  to  seek  an  advantage  in  locating  customers.  What  Congress 
once  saw  as  a  kickback  that  produced  steering  and  higher  prices,  looks  to  some  busi- 

ness men  and  women  like  a  rational  payment  for  a  valuable  market  advantage  that 
does  not  increase  consumer  costs.  Absent  a  change  in  direction  from  Congress,  im- 

plementation of  RESPA's  referral  fee  provisions  will  be  frustrating  to  industry  re- 
gardless of  who  is  writing  the  regulations. 
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Section  104— Reduction  of  RESPA  Requirements 

Section  104(a)  would  simplify  the  disclosure  given  to  borrowers  about  the  possibil- 
ity that  servicing  of  their  loan  will  be  transferred.  Last  year,  Congress  eliminated 

the  most  burdensome  aspects  of  this  disclosure,  but  much  of  what  remains  is  of  lim- 
ited value  to  the  consumer,  so  we  concur  with  the  further  amendment. 

We  also  support  Section  104(c)  which  would  conform  the  exemptions  for  business 
loans  under  both  RESPA  and  TILA.  Last  year,  HUD  voluntarily  conformed  the 
RESPA  definition  to  TILA,  in  every  respect  except  one.  In  light  of  the  broader  effort 
to  reconcile  disclosure  requirements,  HUD  does  not  object  to  this  amendment. 
We  do  object  to  Section  104(b),  which  would  reverse  the  decision  Congress  made 

only  3  year's  ago  to  extend  RESPA's  disclosure  and  anti-kickback  requirements  to 
second  mortgages  in  order  to  protect  elderly  and  inner-city  homeowners  from  fraud 
and  abuse.  At  the  time,  the  House  Banking  Committee  reported  that: 

Some  secondary  mortgage  lenders,  home  repair  specialists  and  banks  had 
allegedly  taken  advantage  of  elderly  and  minority  homeowners  by  making 
loans  with  rates  as  high  as  25  percent  with  balloon  payments  due  in  3  to 
5  years  .  .  .  The  Committee  believe[d]  that  some  homeowners  might  have 
been  spared  foreclosure  and  bankruptcy  if  comprehensive  RESPA  disclo- 

sures had  been  required  during  the  negotiation  process  and  if  the  anti-kick- 
back provisions  had  been  in  place. 

HUD's  rule  implementing  this  provision  only  went  into  effect  on  August  9,  1994. 
Nothing  has  changed  to  eliminate  the  concern  that  Congress  expressed  only  3  years 
ago. 

HUD's  Record  in  Reducing  Burdensome  Regulations 
S.  650  seeks  to  expand  economic  activity  by  reducing  the  burden  of  overregulation 

imposed  on  banks  and  other  financial  institutions.  The  Clinton  Administration  and 
we  at  HUD  share  these  objectives.  We  have  made  regulatory  reform  one  of  our  high- 
estpriorities. 
Through  the  National  Performance  Review,  chaired  by  Vice  President  Gore,  the 

Administration  has  been  hard  at  work  to  "Reinvent  Government."  Our  efforts  to  re- 
duce unnecessary  paperwork,  lift  needless  regulatory  restrictions,  and  streamline 

processes  have  already  yielded  significant  results. 

At  the  foundation  of  HUD's  elTorts  to  reform  its  regulatory  process  is  Executive 
Order  12866  (Regulatory  Planning  and  Review)  issued  by  President  Clinton  on  Sep- 

tember 30,  1993.  This  order  provides,  among  other  things,  for  enhanced  public  ac- 
cessibility and  involvement  in  the  rulemaking  process. 

During  these  past  2  years,  public  participation  in  the  regulatory  process  has  been 
improved  substantially  by  including  program  partners  and  the  ultimate  bene- 

ficiaries in  working  groups  and  by  more  extensive  use  of  public  meetings.  HUD's 
efibrts  to  work  more  closely  with  the  public  in  the  development  of  HUD  regulations 

were  highlighted  in  HUD's  regulatory  plan  and  its  statement  of  regulatory  priorities 
published  in  the  Federal  Register  on  November  14,  1994. 

Since  that  date,  additional  regulatory  successes  have  been  achieved.  HUD  has 
been  successful  in  reducing  paperwork  and  information  collection  requirements  in 
several  areas,  and  has  moved  itself  and  its  recipients  further  into  the  age  of  tech- 

nology. HUD  is  currently  undergoing  its  first  negotiated  rulemaking  process,  and 
has  transferred  more  power  and  authority  for  the  Administration  and  operation  of 
programs  to  States  and  local  government  to  provide  more  fiexibility  in  the  operation 
of  the  programs. 

Specific  examples  of  actions  which  will  improve  program  operations  by  reducing 
regulation  and  providing  greater  fiexibility  to  program  recipients  are: 

•  The  Consolidated  Plan  rule  which  was  published  on  January  5,  1995  replaces  the 
separate  application  reporting  requirements  for  the  Community  Development 
Block  Grant  Program,  tne  HOME  program,  the  Emergency  Shelter  Grant  Pro- 

gram, the  Housing  Opportunities  for  Persons  with  AIDS  Program  and  the  Com- 
prehensive Housing  Affordability  Strategy. 

•  All  of  the  requirements  for  Indian  Housing  program  development  and  operations 
will  be  consolidated  in  a  rule  which  is  pending  publication  by  mid-April.  The  rule 
provides  greater  discretion  and  responsibility  at  the  local  level  for  the  program. 

Specific  examples  of  actions  which  will  improve  program  operations  by  reducing 
or  automating  the  paperwork  required  are: 

•  The  Federal  Housing  Administration  has  streamlined  requirements  for  mortgage 
insurance  for  newly  constructed  homes.  This  will  reduce  the  paperwork  burden  on 
lenders  and  builders  by  as  much  as  75  percent. 
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•  Required  reporting  to  HUD  on  characteristics  of  tenants  in  assisted  housing  has 
been  automated.  Project-based  reporting  rules  were  issued  in  1994  and  a  final 
rule  to  automate  reporting  by  Public  and  Indian  Housing  Authorities  was  issued 
on  March  2,  1995.  These  new  requirements  will  substantially  reduce  the  cost  and 
burden  of  collecting  this  information. 

•  HUD's  Office  of  Public  and  Indian  Housing  has  streamlined  the  requirements  for 
submission  of  operating  budgets  by  housing  authorities.  As  a  result  of  this 
streamlining  effort,  it  is  anticipated  than  3,000  housing  authorities  will  not  be  re- 

quired to  submit  operating  budgets  to  HUD  for  review  and  approval. 

In  all  of  the  above  cases,  HUD  has  consulted  with  the  affected  public  in  the  proc- 
ess of  developing  these  new  requirements.  In  addition,  the  following  rules  are  in 

process  which  refiect  the  new  focus  on  increased  participation: 

•  Revisions  to  the  requirements  for  payment  of  Operating  Subsidy  for  vacant  units 
are  being  developed  through  negotiated  rulemaking,  the  first  use  by  HUD  of  this 
technique.  The  Negotiated  Rulemaking  Advisory  Committee  met  in  March  and 
reached  consensus  on  the  basis  for  a  drafl  of  a  proposed  rule  for  discussion  at  a 
second  meeting. 

•  An  extended  public  comment  period  and  several  public  meetings  on  the  proposed 
rule  on  requirements  for  qualification  of  housing  as  55-or-over  housing  resulted 
in  the  issuance  of  a  second  proposed  rule.  The  new  rule  provides  greater  fiexibility 
in  response  to  the  public  comment. 

As  HUD  transforms  itself  into  an  entrepreneurial,  customer-driven,  results-ori- 
ented agency,  HUD  expects  to  report  even  more  regulatory  successes  in  the  future. 

Conclusion 

In  sum,  HUD  is  a  strong  proponent  of  responsible  regulatory  reform.  As  my  testi- 
mony has  indicated,  there  are  fair  housing  and  RESPA  revisions  in  S.650  that  can 

form  the  basis  for  meaningful  dialogue  between  the  Congress  and  the  Administra- 
tion on  these  critical  laws.  But,  I  strongly  believe  that  CRA  and  HMDA  should  be 

preserved  in  their  current  form — and  that  administrative  initiatives  (like  the  re- 
cently published  CRA  rule)  rather  than  legislative  reforms  should  be  the  focus  of 

Federal  action. 

PREPARED  STATEMENT  OF  JAMES  M.  CULBERSON,  JR. 

Chairman  of  the  Board,  First  National  Bank  and  Trust  Company 

AsHBORO,  NC  on  behalf  of  the  American  Bankers  Association 

May  3,  1995 

Mr.  Chairman,  I  am  James  M.  Culberson,  Jr.,  Chairman  of  the  Board  of  the  First 

National  Bank  and  Trust  Company  in  Asheboro,  North  Carolina.  I  am  the  Presi- 
dent-elect of  the  American  Bankers  Association.  The  American  Bankers  Association 

is  the  only  national  trade  and  professional  association  serving  the  entire  banking 
community,  from  small  community  banks  to  large  bank  holding  companies.  ABA 

members  represent  approximately  90  percent  of  the  commercial  banking  industry's 
total  assets,  and  about  94  percent  of  ABA  members  are  community  banks  with  as- 

sets less  than  $500  million. 

I  am  glad  to  be  here  this  morning  to  present  the  views  of  ABA's  members  on  the 
need  to  reduce  the  burden  of  red  tape  and  paperwork  that  currently  threatens  to 
bury  the  banking  industry.  With  your  leadership,  Mr.  Chairman,  a  critical  first  step 
was  taken  last  year  to  begin  the  process  of  restoring  balance  to  the  regulatory  proc- 

ess. With  Senator  Bryan's  leadership,  progress  was  made  in  cutting  out  unnecessary 
costs  in  antimoney  laundering  programs.  The  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994  has  resulted  in  substantive  reform  in  a  num- 

ber of  important  areas.  But  as  you  know,  more  needs  to  be  done. 
Bankers  are  very  pleased  that  you  and  Senator  Mack  are  continuing  to  lead  the 

battle  in  this  Congress  to  trim  back  unnecessary  and  costly  regulations.  We  greatly 
appreciate  the  cosponsorship  of  Senator  Bryan  and  of  other  Members  of  the  Senate 
Banking  Committee.  The  Shelby/Mack  bill,  S.650,  contains  over  60  provisions  which 
will  reduce  some  of  the  most  onerous  regulatory  burdens  on  financial  institutions 
and  will  make  bank  products  more  accessible  and  more  affordable  for  consumers. 
Equally  important,  S.650  preserves  necessary  consumer  protections  and  maintains 
a  strong  regulatory  framework  to  ensure  safety  and  soundness. 
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Among  other  things,  S. 650  contains  significant  reductions  in  the  compHance  bur- 
dens of  Truth-in-Savings,  CRA,  Truth-in-Lending,  RESPA,  bank  holding  company 

approval  processes,  small  bank  exams,  and  fair  lending. 
We  congratulate  you  and  the  cosponsors  of  S.  650,  and  we  fully  support  your  ef- 

forts to  continue  chipping  away  at  unnecessary  regulations  that  make  oanking  prod- 
ucts more  expensive  and  more  complicated  for  our  customers.  S.650  will  help  accom- 
plish three  important  goals: 

•  first,  it  will  help  bank  customers  by  making  bank  products  less  expensive  and  less 
complicated; 

•  second,  it  will  help  communities  by  freeing  up  scarce  resources  that  could  be  used 
to  foster  economic  growth;  and 

•  third,  it  will  help  alleviate  the  competitive  disadvantage  of  banks  vis-a-vis  non- 
bank  competitors,  which  offer  many  virtually  identical  products  and  services  but 
are  not  suDJect  to  the  same  regulatory  costs. 

The  Impact  of  Excessive  Regulation  on  Bank  Customers  and 
Economic  Growth 

As  you  have  pointed  out,  Mr.  Chairman,  the  cost  of  regulation  is  not  just  a  minor 
nuisance  for  bankers — it  has  a  significant  impact  on  Dank  customers  and  local 
economies.  A  survey  of  ABA  members  found  that  banks  spend,  on  average,  about 
10  percent  of  their  operating  costs  on  compliance.  For  1994,  this  translates  into 
more  than  $14  billion — not  including  the  cost  of  FDICIA  or  Truth-in-Savings.  Three 
years  ago,  a  study  by  the  Federal  Financial  Institutions  Examination  Council  found 
that  compliance  costs  could  be  as  high  as  $17.5  billion.  The  bottom  line  is  that  com- 

pliance costs  are  a  significant  drain  on  bank  resources.  The  result  is  more  expensive 
bank  products  and  lower  economic  growth — with  very  little  consumer  benefit. 

Remilatory  costs  are  very  significant  for  banks  of  all  sizes.  Large  banks — banks 
over  $1  billion  in  assets — spent  an  estimated  $9  billion  last  year  on  compliance.  But 
pound  for  pound,  small  banks  carry  the  heaviest  regulatory  load.  For  banks  with 
assets  less  than  $50  million — more  than  half  of  the  banks  in  the  country — compli- 

ance costs  amounted  to  25  percent  of  operating  costs.  This  means  that  one  out  of 
every  four  dollars  needed  to  keep  the  aoors  open  every  day  goes  to  pay  the  costs 

of  government  regulation.  F'or  a  bank  my  size — $260  million — about  one  out  of  every 
six  dollars  goes  to  compliance.  As  you  pointed  out,  Mr.  Chairman,  this  is  dearly  an 
extraordinary  burden,  and  makes  it  increasingly  difficult  for  small  banks  to  stay  in 
business  as  community  lenders. 

There  are  nearly  6,000  banks  in  this  country  with  fewer  than  25  employees  and 
2,000  banks  with  fewer  than  10  employees.  For  these  smaller  institutions,  cost  is 
not  the  only  compliance  problem — they  simply  do  not  have  the  man-pxjwer  to  run 
their  banks  and  to  read,  understand  and  implement  the  thousands  of  pages  of  new 
and  revised  regulations  they  receive  every  year.  The  CEO  of  a  $50  million  bank  in 
Indiana,  commenting  on  the  impact  of  regulation  on  his  institution,  said: 

During  the  next  3  months,  1  estimate  that  50  percent  of  my  time  will  be 
spent  on  regulatory  compliance  issues.  What  is  really  sad  and  ironic  is  that 
my  time  will  not  be  spent  on  regulations  which  affect  the  safety  and  sound- 

ness of  the  bank's  loans  and  other  assets.  Rather,  it  will  be  spent  on  regula- 
tions such  as  CRA,  Reg  CC  (H^xpeditcd  Funds  Availability),  Reg  DD  (Truth- 

in-Savings),  and  the  Bank  Secrecy  Act  which  have  little  to  do  with  safety 
and  soundness  issues. 
What  would  I  normally  be  doing  with  the  lost  50  percent  of  my  work 

week?  I  would  be  calling  on  existing  and  prospective  customers,  making 

loans  or  working  to  develop  new  deposit  and  loan  products  to  more  effec- 
tively compete  in  the  marketplace — tne  real  heart  and  soul  of  banking.  Isn't 

that  what  banking  is  all  about? 

This  experience  is  not  uncommon.  Bankers  at  all  levels,  from  bank  directors  and 

CEO's  to  compliance  managers  and  tellers,  spend  endless  hours  on  compliance  pa- perwork. Compliance  issues  are  discussed  at  virtually  every  meeting  ol  the  Board 

of  Directors,  and  the  industry's  CEO's  devote  an  estimated  five  million  hours  per 
year  to  dealing  with  regulatory  red  tape. 

The  upshot  is  that  bank  CEO's  find  themselves  hiring  compliance  officers  instead 
of  lending  officers.  Instead  of  building  capital  to  make  more  loans,  banks  are  spend- 

ing resources  to  understand  and  comply  with  the  avalanche  of  red  tape.  The  losers 
in  this  scenario  are  bank  customers  and  the  communities  banks  serve.  The  impact 
is  particularly  severe  in  small  communities  served  by  community  banks,  where 
there  are  few  alternative  sources  of  credit. 

In  my  role  as  an  ABA  officer,  1  travel  the  country  regularly  and  talk  to  hundreds 

of  bankers.  I  can't  tell  you  how  many  bankers  have  told  me  the  regulatory  burden 
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is  so  heavy,  they  are  thinking  about  getting  out  of  the  business.  In  fact,  increas- 

ingly, small  banks  are  selling  out  purely  because  the  CEO  believes  he  or  she  can't 
keep  up  with  regulatory  costs,  both  in  terms  of  time  and  money. 

A  fourth-generation  Kansas  banker  who  has  decided  to  sell  out  of  his  family  bank- 
ing business  because  of  the  growing  burden  of  compliance  put  it  this  way: 

Perhaps  it  is  a  sign  of  our  times,  our  little  bank  is  selling.  Our  earnings 
are  1  percent,  our  customers  love  us,  but  the  regulations  we  must  contend 
with  are  overwhelming  us.  We  felt  it  was  only  a  matter  of  time  before  those 
regulations  diminished  our  productivity.  .  .  .  Lost  will  be  the  intimate 
knowledge  of  our  customers  and  the  personalized  service. 

The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995 

In  the  remainder  of  my  statement  this  morning,  I  will  touch  on  several  provisions 
of  S. 650  that  are  particularly  important  in  alleviating  the  regulatory  burden.  Unfor- 

tunately, time  won't  permit  me  to  comment  on  all  the  provisions.  In  the  course  of 
the  discussion,  I  would  like  to  share  with  the  Subconrmiittee  some  thoughts  from 
bankers  across  the  country  who  live  with  these  regulations  every  day.  Their  words 

will  give  you  a  bankers' -eye  view  of  the  impact  of  unnecessary  and  duplicative  regu- lations on  their  business  and  their  customers. 

Truth-in-Savings 

Truth-in-Savings  offers  a  good  example  of  how  well-intentioned  laws  can  end  up 
as  costly,  unnecessary,  and  often  counterproductive  regulations.  The  initial  impetus 

for  this  law  was  to  prevent  the  use  of  paying  interest  only  on  the  "investable  bal- 
ance" of  a  deposit  account — but  it  ended  up  changing  the  required  disclosures  on 

virtually  all  consumer  deposit  accounts. 
The  Federal  Reserve  conducted  a  survey  to  estimate  the  costs  of  implementing 

Truth-in-Savings.  The  first  interesting  finding  was  that  most  banks  and  thrifts  al- 
ready provided  customers  with  most  of  the  required  disclosures.  However,  few  insti- 

tutions provided  all  disclosures  exactly  as  specified  by  Truth-in-Savings.  Therefore, 
most  institutions  had  to  change  virtually  all  their  documents  and  practices  to  con- 

form to  the  new  law.  The  survey  estimated  that  the  cost  of  complying  with  Truth- 
in-Savings  averaged  $30,000  per  institution,  or  $2.66  per  consumer  bank  deposit  ac- 

count. Again,  as  discussed  above,  the  cost  for  small  banks  was  proportionally  great- 
er— smaller  banks  with  fewer  accounts  paid  more  than  five  times  as  much  per  ac- 

count as  larger  institutions  with  many  accounts.  The  aggregate  cost  for  banks  and 
thrifts  of  just  implementing  Truth-in-Saving  amounted  to  an  estimated  $417  mil- 

lion. Each  year,  additional  costs  will  be  incurred.  This  is  only  one  regulation. 
What  did  consumers  get  for  all  this  money?  Unfortunately,  it  appears  that  Truth- 

in-Savings  disclosures  provide  very  little  helpful  information — in  fact,  bankers  tell 
me  that  the  required  disclosures  tend  to  confuse  customers  more  than  help  them. 
As  one  banker  from  Indiana  put  it: 

When  we  quote  rates  in  APY  (annual  percentage  yield],  the  customers  al- 

most always  respond  "but  what  is  the  rate?"  What  an  expensive  waste  of time,  money,  and  paper. 

Another  banker  from  Missouri  said: 

Disdosures  to  customers  have  become  so  technical  and  numerous  that  the 

customer  suffers  from  "information  overload." 

Aside  from  being  confusing,  Truth-in-Savings  has  also  made  the  process  of  open- 
ing a  deposit  account  far  more  complex  and  time-consuming.  For  example,  a  banker 

from  Indiana  said: 

As  one  example  of  regulatory  burden  at  its  worst,  it  now  takes  us  25  min- 
utes to  open  a  checking  account.  Before  Regulation  DD,  when  we  could  free- 

ly answer  customers  questions,  it  normally  took  about  5  minutes  to  open 
any  account. 

Because  of  the  cost  and  complexity  of  the  disclosures,  many  banks  have  had  to 
reduce  the  number  of  deposit  account  options  they  offer  their  customers.  A  banker 
from  Idaho  said: 

[Our]  bank  previously  offered  a  wide  variety  of  CD  products  to  its  customers,  each 
featuring  difTering  rates,  terms,  compounding  and  payment  options.  To  comply  with 
the  imposed  disclosure  requirements,  the  bank  had  to  eliminate  some  of  these  op- 

tions. While  this  has  made  compliance  with  Reg  DD  easier,  it  has  worked  to  the 
disadvantage  of  customers  who  no  longer  have  the  same  array  of  choices  that  they 
once  enjoyed. 



311 

Quite  frankly,  almost  no  customer  reads  these  disclosures — they  generally  go 
straight  to  the  trash  can,  often  with  some  grumbling  about  wasting  the  customePs 
time  with  a  bunch  of  legislative  red  tape.  The  theory  was  good,  but  the  reality  is 
quite  different. 
We  support  the  provision  in  S.650  that  would  repeal  the  Truth-in-Savings  Act, 

while  retaining  the  prohibition  on  paying  interest  only  on  investable  balances — the 
provision  which  was  the  original  impetus  for  the  passage  of  Truth-in-Savings. 
The  Community  Reinvestment  Act 

CRA  offers  another  classic  example  of  how  a  simple  and  well-intentioned  law  can 

develop  into  a  compliance  nightmare.  The  problem  with  CRA  is  not  that  it  "re- 
quires bankers  to  invest  in  the  community — they  do  that  anyway.  In  fact,  the  goal 

of  CRA — that  each  bank  should  help  meet  the  credit  need  oi  its  entire  community, 
including  low-  and  moderate-income  neighborhoods,  is  something  virtually  all  bank- 

ers agree  with.  The  relationship  between  banks  and  their  communities  is  a  two-way 
street — the  profitability  and  strength  of  my  bank  rests  sauarely  upon  the  economic 
health  and  vitality  of  my  community,  the  individuals  ana  local  businesses  that  are 
my  depositors  and  borrowers.  I  can  assure  you  that  anyone  who  does  not  under- 

stand this  relationship  won't  last  long  in  the  business  of  banking. 
The  problem  is  that  CRA  has  grown  into  a  such  a  compliance  nightmare  for  banks 

that  it  is  robbing  time  and  resources  that  would  otherwise  have  been  invested  in 
the  community.  As  you  know,  the  regulators  have  been  wrestling  with  how  to  re- 

draft the  regulatory  structure  of  CRA  to  make  it  more  workable  and  less  burden- 
some. The  process  took  much  longer  than  anticipated,  and  it  has  raised  emotions 

on  all  sides.  In  general,  we  think  the  new  rules  issued  by  the  regulators  have  made 
some  real  improvements  in  certain  areas  of  CRA  administration — but  in  other  areas, 
it  is  clearly  moving  in  the  wrong  direction. 

For  example,  the  menu  approach — recognizing  that  institutions  should  have  a 
choice  in  how  they  demonstrate  compliance  with  CRA — is  clearly  a  good  idea.  But 
the  imposition  of  additional  recordkeeping  and  reporting  on  small  business  and 
small  farm  loans  is  clearly  a  bad  idea.  The  information  collected  would  be  virtually 

useless  in  determining  either  a  bank's  commitment  to  community  reinvestment  or 
the  credit  conditions  lacing  small  business/small  farm  borrowers.  It  will,  however, 
add  significantly  to  the  cost  and  complexity  of  this  type  of  lending.  The  end  result 
will  be  more  expensive  bank  credit  and  less  of  it — which  is  exactly  the  opposite  of 
what  CRA  is  all  about. 

New  Record  Keeping  Should  be  Eliminated 

Ironically,  the  legislative  history  of  CRA  clearly  indicates  that  it  was  not  intended 
to  impose  new  recordkeeping  requirements  on  tne  industry.  Senator  Proxmire,  the 
sponsor  of  the  bill  that  oecame  the  Community  Reinvestment  Act,  stated  on  the 
floor  of  the  Senate: 

An  early  draft  of  the  bill  would  have  required  additional  reporting  by 
lenders.  The  Committee  considered  this  provision  in  markup,  and  we  unani- 

mously agreed  that  bank  examiners  already  have  access  to  ample  data  to 
carry  out  the  purposes  of  this  title.  We  deleted  the  reporting  requirement. 

There  is  no  doubt  that  recordkeeping  and  reporting  are  costly.  Every  dollar  de- 
voted to  red  tape  is  one  less  dollar  that  can  be  productively  used  in  providing  bank- 

ing services  to  the  conununity.  As  one  banker  said: 
The  research,  reporting,  and  documentation  burdens  imposed  by  CRA 

force  our  institution  to  spend  approximately  $50,000  more  per  year  to  pro- 
vide the  same  services  we  would  provide  without  CRA. 

We  strongly  support  the  provision  in  S.650  that  would  prohibit  the  imposition  of 
additional  recordkeeping  and  reporting  under  CRA.  The  data  generated  by  the  new 
small  business/small  farm  reporting  requirement  is  not  necessary  to  assess  whether 
a  bank  is  meeting  its  CRA  obligations.  Nor  will  the  information  collected  tell  you 
much  about  the  credit  availability  for  small  business/small  farm  borrowers.  Banks 

are  not  the  only  source  of  these  loans — finance  companies,  credit  unions,  asset-based 
lenders  and  others  do  not  report  their  lending  activities.  These  are  major  players, 
and  their  omission  will  certainly  give  an  incomplete  and  misleading  picture  of  what 
is  happening  in  these  markets.  Furthermore,  once  again  banks  will  be  hit  with  a 
new  and  significant  cost  not  applicable  to  our  competitors. 

Small  Banks  Do  Not  Need  CRA  Burdens 

The  provision  in  S.650  that  would  exempt  community  banks  with  assets  less  than 
$250  million  from  CRA  requirements  is  likely  to  be  very  controversial.  Needless  to 
say,  it  is  very  popular  with  small  banks. 
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I  can  vouch  for  the  fact  that  community  banks  are  already  serving  their  entire 
community — if  they  were  not,  they  would  not  be  in  business  very  long.  Proving  com- 
f)liance  with  CRA,  however,  is  another  matter — it  takes  time  and  resources  away 
rom  community  banks,  making  it  more  difficult  for  them  to  serve  their  customers. 
A  small  bank  from  California  put  it  this  way: 

It  seems  to  be  a  major  redundancy  that  Congress  is  attempting  to  get  us 

to  put  money  into  the  communities  we  serve.  That's  what  we  do — an  inde- 
pendent community  bank  is  the  primary  source  of  lending  in  small  commu- 

nities. We  have  a  vested  interest  in  and  can  only  do  well  if  our  communities 
do  well. 
Community  banks  .  .  .  are  already  doing  all  of  the  things  CRA  intends 

to  make  them  do.  But  to  pr'ove  and  document  all  of  this  is  nearly  impos- 
sible, expensive,  frustrating  and  time  consuming. 

Another  California  banker  said: 

CRA  is  a  complete  waste  of  time  and  energy  in  a  small  community,  inde- 
pendently owned  bank.  Hell,  if  we  do  not  invest  in  our  community,  it  will 

die  and  the  bank  will  die  with  it.  We  do  not  need  a  law  and  paperwork  to 
understand  this. 

The  fact  is  that  imposing  formal  CRA  requirements  on  community  banks  makes 
little  sense,  but  absorbs  a  great  deal  of  time  and  resources  that  could  be  put  to  bet- 

ter use  in  the  community. 

A  Conclusive  CRA  Rating  System  Should  be  Established 

We  also  support  the  provision  in  S.650  that  creates  a  "conclusive  rating"  system which  precludes  challenges  against  bank  CRA  compliance  ratings  between  CRA  ex- 
aminations. The  proper  time  for  input — good  or  bad — from  community  groups  is  dur- 

ing the  time  of  the  CRA  examination. 
A  banker  from  Idaho  puts  it  this  way: 

Community  activist  groups  use  CRA  as  leverage  when  dealing  with  banks 
who  are  applying  to  merge  and/or  to  open  or  close  new  branches.  Even 
though  the  bank  or  banks  in  question  may  have  a  satisfactory  or  better  rat- 

ing, these  groups  will  still  threaten  (or  will  actual  file)  a  protest  to  such 
an  application  on  the  grounds  that  the  applicant  has  not  satisfied  the  spirit 

and  inteqt  of  CRA.  Even  though  the  strength  of  such  a  bank's  CRA  rating 
will,  in  all  likelihood,  persuade  the  regulators  to  approve  the  application, 
the  community  groups  are  gambling  that  their  protest  or  threatened  protest 
will  be  of  sufficient  concern  to  the  bank  that  [the  bank]  will  be  willing  to 
negotiate  with  that  group  in  an  attempt  to  eliminate  the  protest. 

This  is  a  common  practice,  and  it  has  cost  many  banks  considerable  amounts  of 
money  and  time  to  defend  themselves.  We  strongly  favor  limiting  such  CRA  protests 
to  the  time  the  CRA  examination  is  being  conducted.  Such  a  system  in  no  way  lim- 

its the  input  from  the  community — in  fact,  it  provides  a  formal  mechanism  for  that 
input,  and  establishes  a  procedure  that  is  fair  to  all  parties.  Allowing  banks  with 
a  satisfactory  or  better  CRA  rating  to  have  their  applications  held  hostage  by  com- 

munity group  protests  is  like  requiring  a  driver  with  a  good  safety  record  to  take 
a  driving  test  each  time  he  gets  into  the  car — it  simply  makes  no  sense. 

Duplicative  CRA  Requirements  kok  Mp:mbeks  of  the  Federal  Home  Lx)an  Bank 
System  Should  be  Eliminated 

Banks  that  join  the  Federal  Home  Loan  Bank  System  (FHLBS)  are  particularly 

concerned  that  the  System's  Community  Support  Regulations  not  duplicate  the  ex- 
isting CRA  regulations. 

The  Community  Support  Regulations  of  the  System,  while  perhaps  not  intended 
to  do  so,  have  been  interpreted  by  some  bankers  as  adding  yet  another  layer  to  their 
CRA  burden.  In  fact,  some  bankers  who  have  joined  the  System  are  very  cautious 
about  seeking  advances  until  this  issue  is  clarified.  These  bankers  do  not  wish  to 
commit  themselves  to  a  major  business  strategy  involving  Home  Loan  Bank  ad- 

vances since  they  may  want  to  withdraw  from  membership  if  the  community  sup- 
port requirements  become  too  onerous. 

The  letters  that  bankers  received  from  their  Home  Ijoan  Banks  on  documentation 

required  under  the  Community  Support  Regulations  make  it  is  easy  to  understand 
why  bankers  are  concerned.  These  letters  certainly  appear  to  extend  the  required 
documentation  beyond  what  is  currently  collected  by  bank  regulators  as  part  of  their 
CRA  review. 

It  is  obviously  in  no  one's  interest  to  have  redundant  regulations  being  imple- 
mented by  different  Government  agencies.  We  support  the  provision  in  S.650  that 
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would  eliminate  duplicative  "CRA-like"  requirements  for  members  of  the  FHLBS 
who  obtain  a  satisfactory  or  better  CRA  rating. 

The  Truth-in-Lending  Act  and  the  Real  Estate  Settlement  Practices  Act 

Currently,  the  Federal  Reserve  Board  is  responsible  for  rulemaking  and  enforce- 
ment of  the  Truth-in-Lending  Act  (TILA),  whicn  covers  consumer  credit  disclosures; 

HUD  is  responsible  for  rulemaking  and  enforcement  under  the  Real  Estate  Settle- 
ment Practices  Act  (RESPA),  a  consumer  protection  law  related  to  mortgage  loans. 

This  overlap  of  jurisdictions  has  led  to  duplicative  and  often  confusing  disclosures 
of  the  same  or  similar  information  on  difTerent  forms  and  at  different  times  during 

the  mortgage  settlement  process.  F"or  example,  a  banker  from  Wisconsin  said: 
We  used  to  be  able  to  close  a  home  mortgage  using  only  two  documents, 

those  being  a  note  and  a  mortgage.  It  was  a  very  simple  and  well  under- 
stood transaction  by  the  customer.  Today  we  encounter  about  16  forms  to 

accomplish  the  same  transaction.  The  customer  is  overwhelmed  with  repeat 

disclosures  of  closing  costs,  APR's,  etc.,  which  are  itemized  in  three  dif- 
ferent formats  those  being  Advanced  Disclosures,  Truth-in-Lending,  and 

RESPA. 

A  banker  from  Illinois  said: 

More  time  is  spent  filling  out  RESPA  disclosures  for  real  estate  applications  than 

is  spent  addressing  the  customer's  real  needs.  By  the  time  all  the  paperwork  is  com- 
pleted, applicants  are  so  overwhelmed  that  they  sign  the  documents  without  reading 

them. 

All  this  paperwork  is  not  costless  to  the  consumer.  As  a  banker  from  Nebraska 
said: 

In  my  experience,  the  consumer  resists  me  taking  the  time  to  explain  all 
these  forms.  Also,  because  of  the  additional  costs  in  terms  of  time  and 
paper  imposed  by  these  regulations,  we  have  had  to  implement  a  loan  proc- 

essing fee  for  our  real  estate  loans  of  $100  which  we  did  not  previously 
charge. 

S.  650  would  help  to  alleviate  unnecessary  confusion  and  duplication — and  ex- 
pense— by  transferring  the  responsibility  for  RESPA  to  the  Fed,  and  directing  the 

Fed  to  coordinate  ana  streamline  the  required  disclosures.  We  support  this  provi- 
sion. We  also  support  the  exemption  of  second  mortgages  from  RESPA,  and  granting 

the  Fed  discretion  to  exempt  certain  other  transactions  from  both  of  these  laws. 

The  Rodash  Case 

Another  very  important  provision  in  S.  650  would  address  the  problems  with  the 
TILA  associated  with  the  Rodash  case.  In  the  Rodash  case,  two  modest  fees,  an  in- 

tangible tax  (about  $200)  imposed  by  the  State  of  F'lorida  on  mortgage  transactions and  a  $22  courier  fee,  were  disclosed  to  the  borrower,  but  were  not  included  in 
the  finance  charge.  Despite  the  fact  that  the  fees  were  disclosed,  the  court  decided 
that  those  fees  should  have  been  included  in  the  finance  charge.  Because  they  were 
not,  the  court  held  that  the  lender  violated  T1I.A. 

The  Rodash  decision  has  generated  around  60  class-actions  suits  against  mort- 
gage lenders  around  the  country.  Without  Congressional  relief,  major  mortgage 

lenders  could  be  brought  to  insolvency  by  class-action  damages  totally  out  of  propor- 
tion with  the  nonexistent  harm  to  borixiwers.  The  resulting  detrimental  impact  on 

housing  finance  could  be  severe. 
Penalties  imposed  on  lenders  for  successful  class  actions  could  be  enormous.  First, 

the  right  of  rescission  entitles  borrowers  to  a  refund  of  up  to  3  years  interest 
and  fees.  On  a  $160,000,  30-year  loan  (the  average  size  of  a  single  family  mortgage 
loan)  with  an  8  percent  fixed  interest  rate,  this  amounts  to  about  $37,913  per  loan. 
Second,  each  affected  lender  may  be  liable  for  statutory  damages  up  to  $500,000  or 

one  percent  of  the  lender's  net  worth.  In  foreclosure  suits  and  other  suits  based  on 
the  borrower's  default,  the  lender  may  also  be  liable  for  additional  interest  and  fees 
and  may  lose  the  security  interest  in  the  home. 

It  is  unfair  and  unreasonable  that  lenders  should  be  held  liable  for  failing  to  in- 
clude such  modest  fees  in  the  finance  charge  when  (1)  they  in  good  faith  relied  on 

the  Official  Agency  Staff  Commentary  to  the  regulation,  and  (2)  the  fees  were  dis- 
closed. 

Bank  Holding  Company  Approval  Requirements 

The  current  procedural  requirements  for  banking  acquisitions  by  bank  holding 
companies  can  often  result  in  lengthy  delays.  Current  law  provides  that  the  Federal 
Reserve  Board  must  act  on  an  application  by  a  bank  holding  company  to  acquire 
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a  bank  within  60  days  of  the  "acceptance"  of  the  application,  or  the  appHcation  will 
be  automatically  approved.  In  practice,  however,  such  applications  often  take  much 

longer  either  because  the  Board  does  not  officially  "accept"  the  application,  or  be- cause the  Board  may  enter  into  an  agreement  with  applicants  to  extend  the  time 
period  for  review  of  the  application. 

S.  650  offers  a  streamlined  procedure  for  approval  of  an  acquisition  in  certain  cir- 
cumstances. It  would  permit  a  well-capitalized  and  well-managed  bank  holding  com- 

pany to  acquire  n  bank  provided  that:  the  bank  falls  within  specific  size  and  pur- 
chase price  limitations;  the  bank  holding  company  has  at  least  a  satisfactory  CRA 

rating;  and  the  acquisition  complies  with  applicable  antitrust  rules.  This  is  an  ex- 
ample of  an  incentive-based  approach  to  regulation — it  will  encourage  bank  holding 

companies  to  meet  the  highest  capital  and  management  standards  so  they  can  elimi- 
nate procedural  delays  associated  with  routine  acquisitions.  Such  efficiencies  should 

be  supported. 

Small  Bank  Examination  Cycle 

While  bankers  fully  understand  the  need  for  periodic  examinations,  the  require- 
ment that  even  very  small,  well-managed  and  strongly  capitalized  banks  have  an 

on-sight  exam  every  18  months  is  not  necessary  to  ensure  safety  and  soundness,  nor 
to  protect  the  deposit  insurance  fund.  We  believe  that  a  2  year  examination  cycle 
for  banks  with  less  than  $250  million  in  assets  that  are  CAMEL  1  and  2  rated,  as 
is  proposed  in  S.  650,  will  provide  adequate  safety  and  soundness  oversight  while 
at  the  same  time  reducing  regulatory  costs  for  these  institutions.  The  regulators 
would  have  the  discretion  to  schedule  more  frequent  exams  if  necessary. 

On-site  examinations  are  time-consuming  and  expensive  for  all  banks,  but  they 
are  especially  disruptive  for  small  banks,  where  at  times  examiners  outnumber 
bank  employees.  I  had  a  banker  tell  me  that  when  the  examiners  came  to  his  small 

bank,  they  filled  up  the  bank's  entire  parking  lot — and  his  customers  had  to  park down  the  street. 
Individual  small  banks  pose  little  risk  to  the  deposit  insurance  fund,  and  their 

activities  can  easily  be  monitored  in  off-site  years  through  call  report  data.  If  off- 

site  monitoring  indicates  unexpected  changes  in  the  institution's  assets,  liabilities, 
loan  loss  reserves  or  other  key  indicators,  the  regulator  has  authority  to  schedule 
an  earlier  exam.  This  system  would  reduce  costs  for  both  banks  and  examiners.  It 
is  also  a  far  more  efficient  and  effective  use  of  supervisory  resources,  which  means 
it  will  make  the  system  safer — exams  can  be  focused  where  they  are  needed. 

Fair  Lending  and  Self-Testing 

Bankers  are  keenly  aware  of  the  need  to  ensure  that  they  treat  all  customers  fair- 
ly and  equally.  Among  the  tools  many  bankers  would  like  to  use  is  self-testing — 

that  is,  hiring  individuals  to  pose  as  borrowers  to  evaluate  the  appropriateness  of 
the  behavior  of  their  loan  officers.  However,  under  current  law,  any  bank  that  con- 

ducts a  self-test  for  possible  violations  of  the  fair  lending  laws  knows  that  if  a  prob- 
lem is  found,  the  results  can  be  used  in  civil  actions  brought  against  it  by  regu- 

lators, the  Department  of  Justice,  HUD,  or  by  private  plaintiffs.  Moreover,  banks 
are  expected  to  reveal  to  their  regulatory  agency  any  internal  memos  or  reviews  re- 

vealing problems  in  the  institution;  the  regulators,  in  turn,  are  required  to  report 
any  evidence  of  a  possible  pattern  or  practice  violation  of  the  Fair  Lending  Act  to 
the  Department  of  Justice  and/or  HUD. 

Needless  to  say,  this  is  a  significant  deterrent  to  banks  using  self-testing.  A  provi- 
sion of  S.  650  would  remove  the  mandatory  referral  by  bank  examiners  of  the  results 

of  self-testing  to  the  Department  of  Justice  (although  S.  650  would  still  allow  discre- 
tionary referral).  Further,  the  results  of  self-testing  could  not  be  used  by  the  agen- 

cies enforcing  either  the  Fair  Housing  Act  or  the  Equal  Credit  Opportunity  Act. 
This  would  remove  some  of  the  current  barriers  and  encourage  institutions  to  do 

more  self-testing.  This  provision  is  extremely  important  in  encouraging  banks  to 
proactively  assure  that  no  violation  of  the  fair  lending  laws  occurs.  In  fact,  because 
referral  will  still  occur  if  a  problem  is  discovered  by  examination,  S.  650  actually  cre- 

ates an  incentive  for  banks  to  conduct  self-testing  for  fair  lending  compliance.  I 
would  note  that  the  Justice  Department,  itself,  recently  indicated  that  relief  in  this 
area  might  well  be  appropriate. 

Mr.  Chairman,  I  cannot  possibly  review  in  this  testimony  all  the  important  provi- 
sions contained  in  8.650.  However,  I  will  just  run  quickly  through  a  few  other  key 

provisions  in  S.  650  that  we  endorse. 

•  We  support  expanding  the  small  bank  HMDA  exemption  to  banks  under  $50  mil- 
lion in  assets,  while  increasing  regulatory  discretion  to  exempt  larger  institutions 

under  certain  circumstances. 
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•  We  support  repealing  the  small  business  and  small  farm  lending  reporting  re- 
auirements  passed  in  FDICIA. 

•  We  support  providing  innocent  bank  officers  and  directors  with  additional  protec- 
tion from  liaoility. 

•  We  support  reducing  independent  attestation  costs. 

Nonbank  Bank  Growth  Cap  and  the  QTL  Test 

We  would  raise  the  question  as  to  whether  two  of  the  provisions  in  the  bill — lift- 
ing the  nonbank  growth  cap  and  changes  in  the  qualified  thrift  lender  (QTL)  test — 

really  belong  in  this  bill.  It  is  true  that  the  legislative  history  shows  that  the  growth 
cap  was  not  meant  to  be  permanent;  it  was  meant  to  be  reconsidered  in  the  context 
of  modernization  legislation.  Unfortunately,  as  we  all  know,  despite  several  major 
legislative  attempts,  modernization  legislation  has  not  been  enacted.  We  are  opti- 

mistic, however,  that  with  the  leadership  of  Chairman  D'Amato  and  others,  such 
legislation  may  be  enacted  this  year.  We  suggest  that  legislation  is  a  more  appro- 

priate vehicle  for  consideration  of  the  growth  cap  issue. 
A  similar  argument  can  be  made  about  changes  in  the  QTL  test.  We  have  not  had 

time,  however,  to  fully  analyze  the  impact  of  tne  proposed  changes  on  the  products 

and  services  individual  S&L's  can  offer.  Since  unitary  thrift  holding  companies  have 
virtually  unlimited  powers — they  can  sell  insurance  and  securities,  washing  ma- 

chines and  cars — greatly  broadening  S«S:L  activities  away  from  housing  could  raise 
important  questions  the  Subcommittee  should  consider. 

Conclusion 

Mr.  Chairman,  the  cost  of  unnecessary  paperwork  and  red  tape  is  a  serious  long- 
term  problem  that  will  continue  to  eat  away  at  the  competitiveness  of  the  banking 
industry  and  erode  our  ability  to  serve  our  customers  and  support  the  economic 
growth  of  towns  and  cities  across  the  country.  I  cannot  emphasize  too  strongly  that 
unless  we  are  successful  in  reducing  the  regulatory  burden,  bank  customers — par- 

ticularly consumers  and  small  businesses  who  have  few  alternative  sources  of  cred- 
it— will  find  bank  credit  increasingly  expensive  and  difficult  to  obtain. 
We  believe  S.  650  is  a  positive  and  necessary  step  toward  restoring  balance  and 

sanity  to  the  regulatory  process,  and  we  look  forward  too  working  with  you  to  en- 
sure its  passage. 

PREPARED  STATEMENT  OF  RICHARD  L.  MOUNT 

President  &  CEO,  Saratoga  National  Bank,  Saratoga,  CA 

President,  International  Bankers  Association  of  America 
on  behalf  of  independent  bankers  association  of  america 

May  3,  1995 

Mr.  Chairman,  I  am  Richard  L.  Mount,  the  President  and  CEO  of  the  Saratoga 
National  Bank,  an  $85  million  community  bank  located  in  Saratoga,  California.  I 
am  also  President  of  the  Independent  Bankers  Association  of  America  (IBAA).  The 
IBAA  is  the  only  national  trade  association  that  exclusively  represents  the  interests 

of  the  Nation's  community  banks. 
We  appreciate  this  opportunity  to  testify  on  the  issue  of  relief  from  unnecessary 

regulatory  burden.  We  want  to  commend  you  and  Senator  Mack  for  your  previous 
erforts,  which  culminated  in  the  regulatory  relief  provisions  contained  in  the  Riegle 
Community  Development  and  Regulatory  Improvement  Act  of  1994.  That  bill  was 
a  fine  first  step  in  freeing  the  resources  of  banks  to  do  what  they  are  intended  to 

do — serve  their  communities'  banking  needs.  The  enormous  and  counterproductive 
regulatory  burden  confronting  America's  community  banks  threatens  the  viability  of 
the  community  banking  structure  and  the  viability  of  thousands  of  our  communities 
whose  health  is  intimately  tied  to  the  services  provided  by  our  banks.  S.  650,  The 
Economic  Growth  and  Paperwork  Reduction  Act  of  1995,  is  the  much  needed  second 
step  that  contains  many  additional  needed  reforms. 

As  consideration  of  this  essential  legislation  goes  forward,  we  would  strongly  urge 
that  its  scope  not  be  expanded  to  include  provisions  benefiting  a  few  financial  con- 
flomerates  to  the  detriment  of  others.  Lifting  the  7  percent  growth  cap  on  nonbank 
anks  is  such  a  provision.  This  Committee  will  consider  major  financial  restructur- 

ing legislation  in  the  near  future.  There  is  no  more  important  issue  than  the  contin- 
ued separation  of  commerce  and  banking.  Lifting  the  growth  cap  is  a  separation  of 

banking  and  commerce  issue.  It  should  be  considered,  and  hopefully  rejected,  when 
this  Committee  takes  up  financial  in.stitution  restructuring  legislation. 
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The  problem  with  many  of  the  consumer  compliance  laws  is  that  they  are  over- 
reaching, especially  with  regard  to  paperwork  requirements.  In  January  of  1993,  the 

IBAA  and  the  firm  of  Grant  Thornton  released  a  comprehensive  study  of  the  cost 
of  the  CRA/compliance  burden  on  community  banks.  Tne  study  found  that  commu- 

nity banks  spend  $3.25  billion  annually  to  comply  with  just  13  regulatory  areas. 
This  is  $3.25  billion  that  is  not  used  in  the  community  in  the  form  of  lower  loan 
rates,  higher  deposit  rates,  and  increased  lending. 

Effect  of  Regulatory  Burden  on  Community  Banks 

I  will  discuss  specific  provisions  of  the  bill  shortly,  and  why  it  corrects  a  great 
deal  of  unnecessary  regulatory  burden  that  is  imposed  on  community  banks.  At  this 
point  I  want  to  give  you  some  examples  of  what  the  regulatory  burden  does  to  com- 

munity banks. 
I  have  23  employees.  In  my  last  CRA/compliance  examination,  there  were  8  exam- 

iners in  my  bank  for  3  weeks.  There  were  only  5  examiners  in  my  bank  for  3  weeks 
for  the  last  safety  and  soundness  examination.  This  pattern  of  having  longer  CRA/ 
compliance  examinations  is  repeated  over  and  over  again,  as  I  relate  below. 

I  do  everything  I  can  to  comply  with  all  of  the  regulations  I  have  to  deal  with. 
But  even  with  that  effort  it  is  not  possible  for  me  and  thousands  of  community 
bankers  like  me  to  be  in  total  compliance.  This  gives  regulators  inappropriate  power 
over  me  because  of  their  ability  to  bring  enforcement  actions,  incluaing  the  imposi- 

tion of  monetary  penalties,  for  technical  errors.  Likewise,  it  gives  consumers  the 
ability  to  extract  penalties  far  in  excess  of  the  minor  transgressions  that  have  oc- 

curred. The  Rodash  case,  that  I  will  discuss  when  I  deal  with  Truth-in-Lending,  is 
a  perfect  example. 

1  have  a  few  other  examples  of  the  unreasonable  burdens  placed  on  community 
banks  by  the  CRA/consumer  compliance  laws.  The  last  CRA/consumer  compliance 
examination  of  a  $90  million  Wisconsin  bank  with  45  employees  took  4  weeks  with 
4  examiners.  Contrast  this  with  its  most  recent  safety  and  soundness  examination 
that  lasted  only  2  weeks  with  4  examiners.  The  president  of  a  $30  million  Nebraska 
bank  reports  that  his  last  CRA/compliance  examination  took  3  examiners  7  days. 
It  took  4  examiners  only  3  days  to  do  the  safety  and  soundness  examination. 

There  is  something  badly  wrong  with  a  system  which  takes  twice  as  long  to  exam- 
ine for  CRA  and  consumer  compliance  than  it  takes  to  examine  for  safety  and 

soundness.  Remember,  the  cost  to  the  bank  is  extensive.  Examiners  do  not  sit  in 
a  vacuum  looking  at  documents.  They  require  the  time  of  bank  employees  to  gather 
documents  and  answer  questions.  The  time  spent  responding  to  those  requests  takes 
time  away  from  serving  the  public.  You  cannot  conduct  banking  business  while  you 
are  doing  something  for  an  examiner.  Please  remember  that  a  branch  of  a 
multistate  bank  in  direct  competition  with  the  community  bank  across  the  street  is 
not  generally  subject  to  a  hands-on  examination  for  either  compliance  or  safety  and 
soundness.  Instead,  the  examiners  will  examine  the  main  office  and  only  a  sampling 
of  branch  ofTices — if  that. 

The  banking  agencies  have  recognized  the  unnecessary  burden  that  some  of  the 
regulations  have  become,  particularly  for  community  banks.  Just  a  week  ago,  the 
agencies  released  final  rules  greatly  simplifying  the  CRA  burden.  The  tiered  CRA 
examination  system  will  provide  meaningful  regulatory  relief  for  community  banks. 
But  the  regulators  can  only  go  so  far.  There  are  many  statutory  requirements  that 
add  meaningless  burdens  to  community  banks.  S.  650  addresses  many  of  these  bur- 
dens. 

One  size  does  not  fit  all  in  the  area  of  bank  regulation.  The  Home  Mortgage  Dis- 
closure Act  recognized  this  when  it  was  enacted  in  1975.  It  contained  an  exemption 

for  small  banks.  S.  650  recognizes  this  and  builds  on  these  foundations  in  several 
areas.  IBAA  hopes  that  this  recognition  will  set  a  trend  for  future  banking  legisla- 

tion so  that  all  legislation  will  take  into  account  whether  community  banks  should 
be  treated  differently  from  their  larger  brethren. 

I  would  now  like  to  discuss  several  provisions  in  the  bill  which  IBAA  believes  will 
relieve  unnecessary  burden  and  therefore  increase  access  to  credit  for  all  Americans. 

Community  Reinvestment  Act 

The  bill  would  exempt  banks  with  less  than  $250  million  in  assets  from  the  CRA. 

The  IBAA  strongly  supports  this  provision.  The  exempt  banks  would  only  have  ap- 
proximately 14  percent  of  the  banlcing  assets  in  the  United  States.  The  just  adopted 

CRA  rule  recognizes  that  $250  million  in  assets  is  the  appropriate  cut-olT  point. 

The  1993  IBAA/Grant  Thornton  study  found  that  CRA  was  the  single  most  expen- 
sive regulation  for  community  banks.  The  Nation's  then  10,000  banks  were  spending 

over  $1  billion  annually  to  comply  with  CRA.  I^et  me  emphasize  that  this  does  not 
mean  thai  $1  billion  in  CRA  loans  have  been  made  in  local  communities  by  commu- 
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nity  banks.  It  means  that  community  bankers  have  to  spend  14.4  million  hours  per 
year — 1,000  hours  per  bank — in  paperwork  exercises.  In  many  small  banks,  tnis 
means  the  president  personally  has  to  spend  a  large  portion  of  his/her  time  docu- 

menting what  is  done  instead  of  running  the  bank  and  meeting  community  credit 
needs.  Although  the  new  rules  will  significantly  ease  this  burden,  there  will  still  be 
a  large,  unjustified  burden  on  community  banks  if  the  exemption  is  not  enacted. 
Community  banks  must,  by  their  nature,  transact  business  in  their  local  commu- 

nities. To  begin  with,  they  do  not  have  the  resources  to  make  out  of  area  loans. 
More  importantly,  as  I  noted  above,  the  health  of  a  community  bank  is  directly  re- 

lated to  the  health  of  its  community.  If  the  community  does  not  flourish,  the  bank 
cannot  flourish.  The  CRA  is  not  necessary  to  make  these  banks  responsive  to  their 
communities. 

Although  the  new  CRA  rules  adopted  by  the  regulatory  agencies  will  significantly 
reduce  the  burden  on  community  banks,  they  do  not  go  far  enough.  Since  no  CRA 
regulatory  burden  is  justified  on  community  banks,  none  should  be  imposed. 
Community  lending  is  also  closely  tied  to  safety  and  soundness.  For  decades  com- 

mercial bank  examiners  have  insisted  that  community  banks  not  make  loans  out- 

side of  their  "trade  area."  This  policy,  which  was  firmly  in  place  long  before  CRA 
was  enacted,  was  intended  to  prevent  banks  from  making  loans  in  unfamiliar  mar- 

kets. The  natural  result  is  that  a  bank  has  to  make  localloans  so  as  not  to  be  sub- 

ject to  safety  and  soundness  concerns.  It  must,  in  CRA  terms,  "reinvest  in  its  com- 
munity." But  we  do  not  believe  that  the  current  CRA  process  contributes  very  much 

to  that  goal  with  regard  to  community  banks. 
S.  650  also  sets  up  a  procedure  whereby  a  CRA  rating  becomes  conclusive  with 

regard  to  the  application  process  from  one  examination  until  the  next.  The  process 
will  allow  all  interested  parties  to  have  notice  of  the  examination  and  input  into 
the  rating.  It  also  will  stop  the  absurd  situation  that  occurs  today  where  a  bank 
has  a  CRA  examination,  receives  a  satisfactory  rating,  and  one  week  later  applies 
to  open  a  new  branch.  Even  though  nothing  regarding  CRA  compliance  could  nave 
occurred  in  the  one  week  period  between  the  rating  and  the  application,  the  bank 
must  undergo  a  new  CRA  review  for  the  application. 

Real  Estate  Settlement  Procedures  Act 

RESPA  provides  consumers  with  some  very  valuable  information  when  they  pur- 
chase a  home.  However,  some  of  the  disclosures  are  duplicative  of  disclosures  re- 

auired  under  Truth-in-Lending,  and  the  timing  of  some  oi  the  Truth-in-Lending  and 
lESPA  disclosures  are  not  coordinated.  8. 650  would  solve  many  of  these  problems 

by  ordering  2  actions.  The  first  would  transfer  regulation  writing  and  interpretive 
authority  from  HUD  to  the  Federal  Reserve  Board.  The  second  would  require  the 
Federal  Reserve  Board  to  take  action  to  make  the  disclosures  and  the  timing  of  dis- 

closures uniform  with  other  laws  relating  to  disclosure  of  information  in  connection 
with  credit  transactions. 

The  Federal  Reserve  Board  has  the  authority  to  promulgate  regulations  and  inter- 
Eret  those  regulations  in  most  consumer  credit  areas.  These  laws  include  Truth-in- 
ending,  Equal  Credit  Opportunity,  Home  Mortgage  Disclosure,  Electronic  Fund 

Transfer,  and  others.  It  has  much  more  expertise  than  HUD  with  regard  to 
consumer  lending  and  the  manner  that  disclosure  of  information  is  most  useful  to 
consumers.  By  transferring  the  RESPA  authority  from  HUD  it  will  give  the  agency 
with  the  most  expertise  the  authority  to  write  and  interpret  the  regulations.  Since 
the  timing  of  the  disclosures  must  be  coordinated  with  Truth-in-Lending,  the  paper- 

work flowing  to  the  consumer  will  be  consistent  and  less  confusing.  These  changes 
should  make  the  disclosures  more  useful  to  consumers,  and  ease  the  burden  on 
banks  and  other  home  mortgage  lenders. 

Another  reason  to  transfer  RESPA  to  the  Federal  Reserve  Board  is  that  HUD's 
management  of  its  RESPA  responsibilities  has  been  less  than  ideal.  A  perfect  exam- 

ple is  the  case  of  our  affiliate,  the  IBAA  Mortgage  Corporation  (IBAMC).  IBAMC 
nas  been  waiting  for  almost  2V2  years  for  an  interpretation  regarding  whether  the 
nominal  fee  paid  to  banks  participating  in  the  IBAMC  mortgage  program  by  our 
lending  partner — a  fee  that  is  fully  disclosed  to  the  consumer  and  does  not  raise  the 
consumer's  cost — was  reasonable  and  therefore  complied  with  RESPA.  Because  of 
HUD's  inability  to  provide  a  timely  response,  nearly  200  banks  with  a  median  asset 
size  of  $53  million  located  in  mostly  rural  communities  had  to  discontinue  using 

IBAMC's  program — diminishing  mortgage  credit  options  in  rural  America.  Recently 
our  efforts  have  yielded  an  unofficial  interpretation  and  we  continue  to  work  with 
HUD  to  clarify  the  issue  further. 

Also  in  this  connection,  IBAA  would  support  an  amendment  to  the  bill  that  would 
revise  the  statutory  language  of  RESPA  to  clarify  that  fees  of  this  nature  that  are 
disclosed  and  do  not  increase  the  costs  to  the  customer  do  not  violate  RESPA. 
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Truth-in-Lending 

The  proposed  Truth-in-Lending  amendments  do  a  variety  of  things.  The  first  is 
to  rectify  the  unconscionable  situation  created  by  the  11th  Circuit  Court  of  Appeals 
in  the  case  of  Rodash  v.  AIB  Mortgage  Co.  That  case  held  that  courier  fees  and  a 
tax  required  by  the  State  of  Florida  as  a  pre-condition  to  recording  a  security  inter- 

est should  have  been  disclosed  as  Finance  Charges  under  Truth-in-Lending.  The 
lender  disclosed  them  as  part  of  the  Amount  Financed.  Since  refinanced  loans  and 
second  mortgage  loans  are  subject  to  a  right  of  rescission  under  Truth-in-Lending, 
the  Court  hela  that  the  improper  disclosure  of  the  two  fees,  neither  of  which  were 
paid  to  the  lender,  gave  the  borrower  the  right  to  rescind  the  loan.  This  means  that 
the  borrower  has  to  repay  the  principal  outstanding,  but  the  lender  must  reimburse 
all  fees  and  interest  paid  by  the  borrower.  As  a  result  of  the  Rodash  decision,  more 
than  50  class-action  suits  have  been  filed  against  lenders. 

It  is  unconscionable  that  a  borrower  can  get  an  interest  free  loan  for  a  number 
of  years  because  a  courier  fee  (which  could  be  as  low  as  $10  or  $15)  was  disclosed 
in  the  wrong  place  on  the  disclosure  document. 

S.  650  would  make  some  common  sense  adjustments  to  Truth-in-Lending  with  re- 
gard to  these  fees.  It  would  exempt  third-party  closing  agent  fees  from  the  Finance 

Charge  if  the  creditor  does  not  expressly  require  their  imposition.  Taxes  levied  on 
security  instruments  or  on  documents  evidencing  indebtedness  are  also  exempted 
from  the  Finance  Charge.  TTie  tolerance  for  error  in  the  Finance  Charge  would  also 
be  amended  to  provide  that  there  would  be  no  violation  of  the  Finance  Charge  dis- 

closure if  the  disclosed  Finance  Charge  does  not  vary  from  the  actual  Finance 
Charge  by  more  than  $100.00.  These  changes  in  the  disclosure  provisions  are  rea- 

sonable in  that  they  recognize  that  charges  not  required  or  retained  by  the  lender 
should  not  be  treated  as  a  component  of  the  finance  charge.  The  amendments  also 
recognize  that  honest  errors  in  computation  will  always  occur.  If  they  are  minimal, 
there  is  little  harm  to  the  consumer,  and  therefore  there  should  be  a  tolerance  level 
that  reflects  the  lack  of  harm. 

Truth-in-Lending  gives  consumers  the  right  to  rescind  a  loan  transaction  for  3 

days  after  closing  on  any  loan  where  a  lien  is  taken  on  the  person's  residence,  un- 
less it  is  a  purchase  money  loan.  FIxemptcd  from  the  right  of  rescission  are 

refinancings  of  a  first  lien  through  the  same  lender  that  holds  the  existing  first  lien, 
where  no  new  money  is  extended.  The  3  days  provides  a  cooling  off  period  to  allow 
consumers  to  carefully  consider  the  costs  of  the  transaction  and  whether  to  subject 
their  home  to  a  nonpurchase  money  security  lien.  The  rule  was  designed  in  response 
to  perceived  abuses  of  home  improvement  contractors  and  other  vendors  who  ob- 

tained second  liens  on  their  customer's  homes  as  a  means  of  financing  at  the  same time  that  the  work  was  ordered. 

The  rescission  period  is  not  necessary  at  any  time  when  a  first  mortgage  is  refi- 
nanced. There  has  already  been  a  security  interest  given  in  the  property  with  the 

existing  first  lien.  In  addition,  refinancings  always  take  at  least  several  weeks  be- 
tween the  application  and  the  closing.  This  is  because  a  new  appraisal,  title  search, 

credit  check,  and  survey  are  necessary  before  the  lender  will  make  the  loan.  There- 
fore, the  borrower  has  a  long  cooling-off  period  between  the  application  and  the  clos- 

ing and  does  not  need  an  additional  period  after  the  closing  occurs. 

On  loans  that  require  the  right  of"  rescission,  the  bill  would  remove  the  require- 
ment that  allows  a  waiver  only  when  it  is  "necessary  in  order  to  permit  homeowners 

to  meet  bona  fide  personal  emergencies."  A  borrower  would  be  able  to  waive  the 
right  of  rescission  under  any  circumstance  provided  for  by  the  Federal  Reserve 
Board  in  the  Truth-in-Lending  regulations.  This  would  allow  the  waiver,  for  exam- 
f»le,  with  home  equity  lines.  Home  equity  lines,  like  refinancings,  take  several  weeks 
rom  the  time  of  application  until  the  time  of  closing.  Thus,  the  borrower  effectively 
has  a  cooling-off  period. 

The  practical  effect  of  the  right  of  rescission  has  been  to  make  credit  more  costly 
for  consumers.  The  purpose  ol  the  vast  majority  of  refinancings,  even  where  addi- 

tional money  has  been  extended,  has  been  to  obtain  a  lower,  more  favorable  interest 

rate.  The  bank's  extension  of  money  for  home  equity  lines  is  usually  unrelated  to 
any  service  or  product  the  consumer  will  use  the  funds  for.  The  only  effect  that  the 
3-aay  right  of  rescission  has  on  a  consumer  who  is  refinancing  is  to  force  the 
consumer  to  pay  the  higher  interest  rate  on  the  old  loan  for  three  more  days.  The 
only  effect  it  has  on  home  equity  line  borrowers  is  to  delay  their  use  of  the  money 
for  3  days.  Banks  are  often  asked  to  waive  the  right  of  rescission,  but  under  the 
current  rules  they  cannot  do  so. 

S.  650  would  also  greatly  simplify  the  disclosures  required  for  adjustable  rate 
loans.  This  is  very  important  for  community  banking.  The  current  disclosures  are 
very  complicated  and  aifficult  to  produce.  Therefore,  many  small  banks  do  not  ofTer 
consumers  the  option  of  having  an  adjustable  rate  loan.  Simplifying  the  disclosures 
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will  mean  that  more  banks  will  offer  adjustable  rate  products,  and  more  consumers 
will  have  the  option  of  receiving  such  a  loan. 

In  addition,  the  usefulness  of  the  current  adjustable  rate  disclosures  is  low,  and 
we  believe  counterproductive.  They  are  so  complex  that  many  consumers  do  not  un- 

derstand them.  This  leads  to  consumer  confusion — which  is  the  very  thing  the  dis- 
closures are  meant  to  correct.  The  disclosures  that  will  be  appropriate  under  the 

amendments  of  the  bill  would  make  it  simple  enough  to  be  easily  calculated  and 
understandable,  and  will  give  consumers  all  the  information  they  need  in  an  under- 

standable format. 

Truth-in-Sa  vings 
The  bill  would  repeal  the  disclosure  provisions  of  the  Truth -in -Savings  Act.  It 

would  retain  the  provisions  requiring  that  interest  be  paid  on  the  full  amount  of 
the  principal  in  the  account  for  each  day  of  the  stated  calculation  period  at  the  rate 
of  interest  disclosed. 

The  Truth-in-Savings  disclosures  are  coniplicated  and  confusing,  and  not  very 
helpful  to  consumers.  The  Federal  Reserve  Board  has  had  a  great  deal  of  trouble 
creating  a  meaningful  formula  for  calculating  an  annual  percentage  yield  that  satis- 

fies all  interested  parties.  The  formula  that  was  ultimately  adopted  is  recognized 
as  being  the  best  oi  many  possibilities,  but  it  has  still  been  subject  to  criticism. 

The  costs  involved  are  extensive.  Even  with  sophisticated  computer  software  it 
often  takes  banks  30  to  40  minutes  to  process  the  documentation  necessary  to  open 
an  account  or  a  CD.  The  consumer  rarely,  if  ever,  uses  the  disclosure.  One  of  our 

members  recently  reported  to  me  that  he  opened  rwe  new  deposit  accounts  and  CD's 
one  day  last  month.  His  customers  complained  that  the  process  took  to  long.  His 
only  answer  was  that  the  Government  required  him  to  produce  the  disclosure  state- 

ments for  them.  That  evening  he  found  all  five  disclosures  in  the  trash  bin  by  the 
front  door.  He  also  noted  that  he  then  had  to  pay  for  the  documents  to  be  shredded 
for  the  recycling  basket.  This  is  not  an  uncommon  occurrence.  It  illustrates  why  re- 

peal of  the  disclosure  provisions  of  Truth-in-Savings  is  appropriate. 

SmaU  Bank  Examination  Cycle 

The  Riegle  Community  Development  and  Regulatory  Improvement  Act  of  1994  ex- 
tended the  examination  cycle  for  CAMEL  1  banks  under  $250  million  in  assets  to 

18  months,  and  allowed  the  agencies  to  extend  the  cycle  to  18  months  for  CAMEL 
2  banks  with  up  to  $175  million  in  assets.  S.650  would  extend  the  cycle  to  24 
months  and  allow  the  agencies  discretion  to  extend  the  cycle  for  CAMEL  2  banks 
with  up  to  $250  million  in  assets.  These  changes  make  a  great  deal  of  sense,  and 
will  help  ease  the  burden  significantly  on  small  oanks. 

As  I  noted  earlier,  the  safety  and  soundness  examination,  though  not  as  burden- 
some as  the  CRA/consumer  compliance  examination,  does  take  significant  time,  and 

attention  to  the  examination  takes  community  bankers  away  from  running  their 
banks.  Extending  the  examination  cycle  for  small  CAMEL  1  and  2  rated  banks  pose 
very  little  threat  to  the  deposit  insurance  fund,  both  because  of  the  minimal  chance 
of  a  serious  deterioration  in  the  condition  of  the  bank  over  the  additional  6-month 
period,  and  because  the  assets  involved  arc  so  small  as  to  not  jeopardize  the  sol- 

vency of  the  fund. 

Home  Mortgage  Disclosure  Act 

Currently,  the  Home  Mortgage  Disclosure  Act  exempts  institutions  with  less  than 
$10  million  in  assets  from  coverage.  At  the  time  the  Act  was  enacted,  in  excess  of 
3,000  small  banks  were  exempt  from  coverage.  Congress  recognized  that  small 
banks  made  so  few  reportable  loans  because  of  their  size,  and  had  such  limited  re- 

sources to  comply  with  the  reporting  burdens  of  the  Act  that  it  did  not  make  sense 
to  subject  them  to  its  provisions.  Now,  almost  20  years  later,  only  approximately 
600  banks  are  still  exempt.  The  bill  would  raise  the  exemption  level  to  $50  million. 
This  approximates  the  inflation  growth  that  has  occurred  with  a  $10  million  bank 
since  enactment  of  the  Home  Mortgage  Disclosure  Act. 

It  makes  a  great  deal  of  sense,  and  is  consistent  with  Congressional  intent  when 
the  Home  Mortgage  Disclosure  Act  was  passed,  to  raise  the  exemption.  This  is  con- 

sistent with  Congress'  determination  that  the  burden  on  small  institutions  greatly 
exceeded  any  benefit  derived  from  the  reporting  of  the  limited  number  of  loans  that 
these  small  entities  make. 

Credit  Card  and  EFT  Reforms 

S.650  would  repeal  the  $50  liability  limitation  on  a  credit  cardholder  where  there 
is  an  unauthorized  use  of  the  credit  card  and  the  cardholder  does  not  notify  the  card 
issuer  of  an  unauthorized  transaction  that  appears  on  the  statement,  within  60  days 
of  receipt  of  the  statement.  It  is  important  to  issuers  because  the  longer  the  period 
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between  the  unauthorized  use  and  the  reporting  of  that  use,  the  less  likely  it  is  that 
the  issuer  will  be  able  to  recover  the  loss  from  the  unauthorized  user.  This  provision 
merely  places  a  reasonable  burden  on  the  cardholder  to  review  his/her  statement 
and  report  unauthorized  charges.  It  places  the  burden  on  the  one  in  the  best  posi- 

tion to  detect  the  unauthorized  use. 
The  bill  also  increases,  from  $50  to  $500,  the  maximum  liability  of  a  cardholder 

that  contributes  to  a  loss  by  keeping  his/her  card  with  the  PIN  number  necessary 
to  access  the  account.  Every  cara  issuer  warns  its  customers  not  to  keep  the  PIN 
number  with  the  card.  This  prevents  an  unauthorized  user  from  stealing  money 
from  the  account  because  access  to  the  account  is  denied  without  the  number.  If  a 

consumer's  negligence  contributes  to  the  loss,  it  is  only  fair  that  they  bear  some  of 
the  responsibility  for  their  negligence.  It  also  would  encourage  consumers  to  be  more 
careful  with  the  use  of  their  cards  and  their  PIN  numbers. 

Streamlining  The  Applications  Process 

Title  II  of  the  bill  contains  a  number  of  provisions  that  simplify  the  application 
f)rocess.  These  provisions  include  streamlining  certain  prior  approval  requirements 
or  certain  acquisitions,  eliminating  certain  branch  applications  for  well-capitalized 
banks  with  satisfactory  CRA  ratings,  and  eliminating  applications  for  ATM  ma- 

chines. These  are  provisions  which  we  understand  the  regulatory  agencies  believe 
are  not  needed  for  safety  and  soundness  reasons.  Therefore,  there  is  no  reason  for 
the  applications  to  be  required. 
We  do  note,  however,  that  institutions  are  exempted  from  certain  applications 

only  if  they  have  achieved  a  certain  rating  under  CKA.  This  language  needs  to  be 
modified  to  take  into  account  the  fact  that  banks  with  less  than  $250  million  in  as- 

sets will  be  exempt  from  CRA  under  S.  650,  and  therefore  will  not  have  a  CRA  rat- 

ing. Additionally,  the  language  exempting  ATM's  from  the  definition  of  a  branch 
needs  to  be  looked  at  very  carefully  to  insure  that  it  will  not  allow  a  circumvention 
of  State  prohibitions  against  interstate  branching.  While  it  is  appropriate  to  exempt 
ATM's  from  the  application  burden,  it  is  not  appropriate  to  allow  them  to  be  used 
to  circumvent  State  prohibitions  against  interstate  branching. 

State  Bank  Commissioner  Representation  On  The  FDIC 
The  bill  would  add  a  sixth  member  to  the  FDIC  Board  of  Directors  from  among 

the  ranks  of  State  bank  commissioners.  The  IBAA  believes  that  there  is  a  great  deal 
of  expertise  among  State  bank  commissioners,  and  that  this  expertise  could  be  very 
useful  to  the  FDIC,  the  Federal  bank  examination  process,  ana  the  preservation  of 
the  deposit  insurance  funds. 
We  believe  that  expanding  the  FDIC  board  to  6  members  is  unwise.  Increasing 

the  size  of  the  board  adds  more  complexity  and  bureaucracy  to  the  process,  as  well 
as  increasing  costs  which  are  borne  by  the  banking  industry.  Additionally,  having 
an  even  number  of  directors  could  lead  to  tie  votes  on  issues.  Although  a  motion 
would  fail  to  pass  on  a  tie  vote,  we  believe  it  is  better  public  policy  to  nave  agency 
actions  approved  or  denied  by  an  affirmative  vote  of  a  board  than  a  tie  vote.  Our 
recommendation  is  to  make  the  State  bank  commissioner  the  fifth  director  on  the 
FDIC  board. 

We  understand  that  the  Republican  leadership  has  proposed  a  list  of  candidates 
to  President  Clinton  for  the  vacant  fifth  seat  on  the  FDIC  board,  and  that  at  least 

one  of  the  candidates  is  a  highly-qualified  State  bank  commissioner.  We  believe  that 
this  Committee  should  do  everything  it  can  to  insure  that  the  White  House  moves 
along  with  the  selection  process.  Of  course,  until  the  fifth  seat  is  filled,  the  FDIC 
is  handcufTed  to  the  U.S.A  Treasury  on  every  key  issue  since  Treasury  controls  two 
of  the  four  votes  on  the  board. 

Miscellaneous  Provisions 

There  are  a  number  of  other  areas  that  are  covered  by  the  bill.  Generally,  the 
IBAA  supports  these  other  initiatives.  We  believe  that,  although  their  impact  is  not 
as  great  as  the  areas  we  have  discussed,  they  move  toward  the  goal  of  reducing  un- 

necessary regulatory  burden.  There  are  two  sections  of  the  bill,  however,  that  we 
believe  should  not  be  enacted.  A  discussion  of  those  sections  follows. 

Nonbank  Bank  Growth  Cap 
As  I  stated  at  the  beginning  of  my  testimony,  consideration  of  lifting  the  nonbank 

bank  growth  cap  does  not  belong  in  a  regulatory  burden  reduction  bill.  This  is  a 
powers  and  structure  issue,  not  a  regulatory  burden  issue. 

Prior  to  the  enactment  of  the  Competitive  Equality  Banking  Act  of  1987,  various 
commercial  firms  exploited  a  loophole  in  the  Bank  Holding  Company  Act  to  create 
bank  affiliates.  This  breached  the  Bank  Holding  Company  ban  on  mixing  banking 
and  commerce. 
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Congress  closed  this  loophole  in  1987.  In  fairness  to  the  commercial  companies 
that  owned  banks,  Congress  grandfathered  the  ownership.  However,  mindful  of  the 
reasons  that  such  affiliations  were  prohibited,  Congress  placed  various  prohibitions 
on  these  entities.  The  growth  cap  was  one  of  these  prohibitions. 

The  IBAA  believes  tnat  breacning  the  banking  and  commerce  wall  is  unwise  for 
many  reasons.  We  have  testified  on  this  issue  before  the  House  Banking  Committee 
this  year,  and  expect  that  there  will  be  hearings  before  the  full  Senate  Banking 
Committee  later  tnis  year.  The  appropriate  place  for  this  debate  to  occur  is  in  the 
context  of  proposals  to  change  bank  powers — it  is  not  proper  to  consider  the  issue 
in  the  context  of  regulatory  burden  reduction  legislation.  Therefore,  we  urge  you  to 
delete  this  provision  from  S.  650. 

Expansion  of  Thrift  Powers 
S.  650  would  also  amend  savings  association  asset  powers  to  allow  credit  card  and 

student  loan  lending  with  no  limitation.  Currently,  student  loans  are  limited  to  5 
percent  of  assets.  It  would  also  allow  up  to  an  additional  10  percent  of  assets  to 
De  invested  in  certain  commercial  loans. 

We  have  not  come  to  a  conclusion  whether  these  changes  are  good,  bad,  or  neu- 
tral. However,  they  are  limitations  that  Congriess  imposed  on  the  asset  power  of 

thrills  for  the  same  reason  limitations  are  imposed  on  the  asset  powers  of  banks — 
safety  and  soundness  and/or  a  proper  allocation  of  powers  among  different  types  of 
financial  institutions.  These  limitations  are  most  definitely  not  a  regulatory  burden. 
They  are  a  carefully  thought  out  regulatory  limitation.  Any  consideration  of  chang- 

ing these  limitations  should  be  undertaken  only  in  the  context  of  a  review  of  the 
structure  and  powers  of  the  thrill  industry  as  a  whole.  Piecemeal  juggling  of  thrill 
powers,  outside  of  the  context  of  legislation  aimed  at  reviewing  the  appropriateness 
of  those  powers,  can  only  lead  to  unexpected  results. 

Conclusion 

The  Shelby-Mack  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of 
1995  is  an  important  and  a  very  real  step  in  relieving  the  tanking  industry  of  many 
unnecessary  burdens.  Passage  of  this  legislation  will  save  consumers  money  and 
help  invigorate  the  economy  by  lessening  costs  and  freeing  up  resources  to  allow  the 
industry  to  better  meet  its  job  of  serving  the  banking  needs  of  its  communities. 
We  salute  your  efforts  in  this  area  and  thank  you  for  allowing  us  to  testify  on 

this  very  important  issue. 

PREPARED  STATEMENT  OF  BILLY  DON  ANDERSON 

President  &  CEO,  Valley  Federal  Savings  Bank,  Sheffield,  AL 

ON  behalf  of  America's  Community  Banki<:rs 

May  3,  1995 

Introduction:  The  Cost  of  Regulation 

Good  morning.  My  name  is  Billy  Don  Anderson  and  1  am  President  and  Chief  Ex- 
ecutive Officer  of  Valley  Federal  Savings  Bank;  a  $125  million  SAEF-insured  institu- 

tion with  offices  serving  four  communities  in  the  Florence  area  of  northwest  Ala- 
bama. 

It  is  my  pleasure  to  appear  today  before  the  Subcommittee  to  testify  on  behalf 

of  America's  Community  Bankers.  1  am  a  director  of  ACB  and  a  member  of  its  Regu- 
latory Burden  Relief  Task  Force  and  its  Government  Affairs  Council.  ACB  is  the  na- 
tional trade  association  for  2,000  savings  and  community  financial  institutions  and 

related  business  firms.  The  industry  has  more  than  $1  trillion  in  assets,  270,000 

employees,  and  16,000  offices.  ACB  member  institutions  have  diverse  business  strat- 
egies based  on  consumer  financial  services,  housing  finance,  and  community  devel- 

opment. 
ACB  welcomed  and  encouraged  the  successful  bipartisan  effort  in  the  last  Con- 

gress to  achieve  meaningful  reduction  in  the  regulatory  burden  imposed  on  deposi- 
tory institutions.  Given  the  scope  of  the  burden  under  which  community  financial 

institutions  operate,  we  do  not  view  that  success  as  the  end  of  the  road.  Rather,  the 
work  of  the  last  Congress  was  the  first  step  on  the  path  to  meaningful  reform.  More 
remains  to  be  done.  S.650,  The  Economic  Growth  and  licgulatory  Paperwork  Reduc- 

tion Act,  is  an  excellent  measure  thai  significantly  advances  the  process.  ACB  sup- 
ports the  thrust  of  this  legislation  with  a  few  suggested  modifications. 

The  cost  of  complying  with  the  multitude  of  statutes  that  currently  regulate  do- 
mestic depository  institutions  has  been  widely  documented.  Recently,  a  Federal  Re- 
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serve  Board  staff  study  concluded  that  the  cost  of  complying  with  the  Truth-in-Sav- 
ings  Act  at  commercial  banks  alone  was  $337  million  since  the  current  rule's  imple- 

mentation. A  1992  study  by  the  consulting  firm  Grant  Thornton  identified  CRA  as 
the  banking  statute  that  imposed  more  compliance  costs  than  any  other,  amounting 
to  an  estimated  $2.9  billion  a  year.  Regulatory  officials  have  indicated  that,  under 
the  new,  revised  CRA  rule,  costs  borne  by  larger  CRA-regulated  institutions  may 
actually  increase,  in  light  of  the  new  recordkeeping  obligations  the  rule  imposes.  If 
indeed  this  turns  out  to  be  true,  it  would  be  extremely  unfortunate,  given  the  fact 
that  everyone  from  the  President  to  the  local  banker  to  community  groups  has 
agreed  that  CRA  should  be  oriented  toward  performance  rather  than  paperwork. 

Let  me  put  the  compliance  statistics  in  very  real  and  personal  perspective.  At  my 
institution,  Valley  Federal,  which  has  only  47  employees  and  $125  million  in  assets, 
our  compliance  costs,  when  consei^atively  estimated,  run  about  $695,000  annually. 
That  is  more  than  six  times  the  resources  our  institution  devotes  to  community  mar- 

keting and  outreach.  Valley  Federal  devotes  520  personnel  hours  a  year  to  Federal 
statutory  compliance.  Of  our  47  employees,  15  of  them,  nearly  a  third  of  our  entire 
staff,  are  involved  in  Federal  banking  statute  compliance  programs. 

The  costs  of  these  compliance  burdens  far  outweigh  any  benefits,  real  or  per- 
ceived, to  our  community  and  our  customers.  In  fact,  these  regulatory  costs  actually 

inhibit  our  ability  to  serve  our  customers  because  resources,  nu man  and  financial, 
are  tied  up  in  paperwork  purgatory.  Significantly  reducing  our  Federal  compliance 
costs  through  a  series  of  precise,  technical  improvements  of  the  sort  contained  in 
S.  650  includes  would  permit  me  to: 

— hire  more  loan  officers  to  do  community  outreach,  or 

— open  a  new  branch  or  operate  new  ATM's,  or 
— reduce  loan  costs  for  first-time  home  buyers. 

I  think  any  customer  will  tell  you  that  he  or  she  would  much  rather  have  any 
one  of  those  improvements  than  more  disclosures  and  more  paper. 

These  regulatory  compliance  co^s  are  significant  and  put  my  institution  at  a  com- 
petitive disadvantage  against  institutions,  such  as  large  credit  unions  that  cover 

whole  geographic  areas  that  lack  a  reasonably  defined  common-bond  that  are  not 

subject  to  sucn  requirements  as  CRA-  ACB's  concerns  about  the  costs  of  regulation 
have  been  confirmed  in  surveys  of  bank  compliance  experts.  A  recent  survey  of  bank 
and  securities  firm  compliant  officers  found  that  63  percent  of  those  surveyed  found 
the  current  level  of  banx  regulation  excessive.  Yet,  fully  98  percent  expect  the  com- 

pliance burden  to  increase  in  the  next  year.  As  former  FDIC  Chairman  Bill  Isaac 

recently  noted:  "competition  and  nationwide  banking  won't  run  community  banks 
out  of  business,  but  the  Government  might."  But  by  passing  still-needed  regulatory 
burden  relief,  this  Congress  can  refute  that  prediction  and  improve  the  functions  of 
the  deposit  and  credit  markets. 

Let  me  note  as  well  that  the  problems  of  a  competitive  disadvantage  will  be  mag- 

nified dramatically  for  Valley  Federal  when  later  this  year,  premiums  paid  by  com- 
mercial banks  drop  with  the  recapitalization  of  the  Bank  Insurance  Fund  (BEF).  Val- 

ley Federal  will  find  itself  paying  over  5  times  as  much  for  FDIC  insurance  as  a 

bank  of  equal  size  presenting  the  same  risk  profile.  If  the  FDIC's  proposed  deposit 
insurance  rule  goes  into  effect  later  this  year,  my  company  will  pay  $190,000  more 
for  the  same  deposit  insurance  than  one  of  my  commercial  bank  competitors  the 
same  size  as  Valley  Federal.  Resolving  the  looming  FDIC  premium  disparity  is  a 
necessary  element  of  comprehensive  regulatory  reform,  in  the  view  of  Valley  Federal 

and  America's  Community  Bankers. 
The  Purpose  of  Regulatory  Burden  Relief:  Improved  Customer 
Understanding  and  New  Resources  for  Lending  and  Outreach 

There  are  many  good  reasons  for  disclosure  and  recordkeeping  requirements.  Con- 
sumers need  accurate  price  information  in  order  to  shop  among  different  loan  and 

savings  products.  Disclosure  is  needed  in  a  basic  mortgage  transaction  to  make  both 
the  lender  and  borrower  aware  of  the  rights  that  can  be  exercised  throughout  the 
life  of  the  loan.  Records  must  be  kept  to  demonstrate  to  examiners  that  an  institu- 

tion is  complying  with  relevant  statutes. 
In  these  and  other  cases.  Congress  has  decided  that  the  public  good  justifies  im- 

posing some  burden  on  depository  institutions  to  provide  this  information.  But  com- 
pliance overkill  in  the  name  of  consumer  disclosure  simply  means  that  my  institu- 

tion must  divert  limited  staff  resources  toward  compliance  and  pass  some  of  the  as- 
sociated deadweight  costs  along  to  our  customers  in  the  form  of  higher  fees. 

If  the  current  range  of  Congressionally  mandated  disclosures  is  the  "public  good" 
that  consumers  are  paying  to  obtain,  then  as  a  businessman  I  can  tell  you  that  con- 

sumers— my  customers — are  not  getting  their  money's  worth.  Too  often,  the  disclo- 
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sure  required  by  statute  and  regulation  confuses — rather  than  informs — the 
consumer.  The  mandated  disclosures  that  are  made  in  a  basic  mortgage  transaction, 

for  example,  typically  overwhelm  even  the  sophisticated  borrower's  understanding. 
Compliance  documents  required  to  close  a  mortgage  transaction  on  a  $50,000  Gov- 

ernment-insured loan,  as  ACB  testified  in  the  fast  Congress,  can  run  in  excess  of 
300  pages,  containing  98  separate  documents. 

Let  me  give  you  two  examples  of  what  "regulatory  burden"  has  come  to  mean  in 
the  1990's: 
•  At  least  one  ACB  member,  a  smaller  institution,  found  itself  facing  almost  an 

equal  number  of  examiners  to  its  staff  (17  examiners  to  18  employees)  for  approxi- 
mately a  month.  While  our  members  acknowledge  that  the  agencies  have  made 

improvements  in  their  examination  programs,  small  institutions  continue  to  find 
themselves  inundated  with  examination  personnel. 

•  On  the  opposite  end  of  the  scale,  one  of  our  larger  ACB  members  reports  that  as 
a  matter  of  everyday  business,  its  compliance  program  requires  that  22  of  the  in- 

stitution's senior  executives  meet  once  a  month  lor  at  least  an  hour  and  a  half 
merely  to  coordinate  the  bank's  response  to  compliance  requirements.  This  institu- 

tion spends  $4  million  annually  on  compliance  alone. 

ACB  supports  regulatory  and  statutory  changes  that  improve  consumer  under- 
standing. With  so  much  information  made  available  under  the  current  compliance 

system,  it  is  extremely  difficult  for  the  consumer  to  determine  which  information  is 
truly  significant  to  deciding  where  to  invest  savings  or  borrow  money.  Consumer 
banking  disclosures  have  reached  the  fjoint  where  a  reduction  in  the  absolute 

amount  of  information  disclosed  may  actually  help  improve  the  customer's  under- 
standing of  a  loan  or  savings  transaction.  Nlore  limited  disclosures  would  have  a 

greater  chance  of  actually  being  read  and  understood  than  the  output  of  current 
compliance  systems  for  both  loan  and  savings  products. 

As  outlined  above,  ACB  also  supports  statutory  changes  that  reduce  the  record- 
keeping compliance  burden.  Reducing  the  costs  of  back -office  compliance  will  make 

it  possible  for  an  institution  to  divert  resources  now  spent  on  compliance  toward 
making  loans  and  delivering  savings  products  to  the  community  instead. 

S.  650,  The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act,  meets 

ACB's  twin  goals  of  paperwork  reduction  and  disclosure  simplification.  In  doing  so, 
customers  and  bankers  alike  will  benefit  from  this  legislation. 

The  Home  Mortgage  Lending  Process:  TILA  and  RESPA 

S.  650  would  make  a  number  of  beneficial  changes  to  coordinate  and  simplify 
mortgage-related  disclosures  and  clarify  the  extent  of  the  rights  that  lenders  have 
under  tne  Truth-in-Lending  Act  (TIl^). 
ACB  strongly  supports  coordinating  the  disclosures  and  reducing  the  complexity 

of  disclosures  required  under  the  Real  Estate  Settlement  Procedures  Act  (RESPA) 
and  TIIjA.  It  is  important  that  Congress  give  the  bank  regulatory  agencies  statutory 
guidance  to  limit  the  extent  of  disclosures  required  under  TILA  and  RESPA  and  to 
coordinate  them  with  one  another.  (S.650,  Sections  101-102.)  As  the  immense  TILA 
compliance  commentary  demonstrates,  absent  clear  language  from  Congress  to  limit 
the  scope  of  compliance  documentation,  the  rule  and  related  examiner  guidance  can 
easily  become  an  overwhelmingly  technical  document.  Indeed,  as  Chairman  Heifer 
pointed  out  in  her  testimony  yesterday,  the  overwhelming  number  of  institutions 
cited  for  TILA  violations  are  cited  for  technical  violations  that  do  not  go  to  the  heart 

of  consumer  understanding.  At  a  small  institution  like  Valley  F'ederal,  simplified 
compliance  systems  would  help  us  pull  more  staff  from  the  back  room  and  out 
where  they  can  help  customers. 

In  addition,  as  the  chief  executive  of  a  small  institution,  I  am  pleased  to  see  that 
both  bills  include  language  giving  regulators  authority  to  exempt  some  classes  of 
borrowers  from  the  TILA  requirements,  such  as  high-income  and  high-net  worth 
borrowers,  and  providing  for  simplified  ARM  disclosures.  (S.650,  Sections  111-112.) 
The  exemptions  are  not  unlike  the  sophisticated  investor  provisions  found  in  Securi- 

ties and  Exchange  Commission  regulations.  The  benefit  of  such  provisions  is  that 
they  permit  individuals  to  choose  wnether  these  disclosures  are  helpful  to  their  deci- 

sionmaking process  or  not.  Passage  of  these  reforms  would  help  the  agencies  obtain 
real  information  to  determine  whether  consumers  actually  rely  on — or  even  refer 
to — TILA-mandated  disclosures  in  making  borrowing  decisions. 
When  8.650  is  considered  for  mark-up,  ACB  would  support  giving  even  broader 

discretionary  authority  for  the  agencies  to  exempt  additional  categories  of  borrowers 
from  the  requirements.  For  example,  borrowers  who  have  a  pre-existing  account  re- 

lationship with  the  lender  may  be  permitted  to  waive  most  of  the  TILA  disclosures. 
At  my  institution,  many  customers  I  know  would  take  advantage  of  that  option. 
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ACB  also  supports  moving  responsibility  for  RESPA  rulemaking  and  interpreta- 
tion from  the  Department  of  Housing  and  Urban  Development  to  another  agency 

or  agencies.  {See  S.650,  Sections  101-102.)  ACB  has  heard  repeatedly  from  its  mem- 

bers that  HUD's  RESPA  rulemaking  and  interpretive  opinion  process  is  frequently 
delayed  and  often  inconsistent. 

However,  the  proposal  to  move  RESPA  rulemaking  authority  to  the  Federal  Re- 
serve Board  should  be  amended  to  allow  other  regulatory  agencies  with  mortgage 

lending  expertise,  particularly  the  Office  of  Thrill  Supervision,  to  provide  input  in 

timely  fashion.  OTS's  mortgage  regulatory  expertise  has  been  evident  in  its  role  in 
developing  interest  rate  risK  regulations  and  other  rules.  To  accomplish  this,  ACB 
proposes  that  the  Federal  Financial  Institutions  Examination  Council  be  given  45 
days  to  review  any  Federal  Reserve  Board  rule  relating  to  RESPA  before  the  rule 
is  promulgated.  Tnis  would  allow  for  meaningful  and  timely  input  for  the  other 
banking  agencies. 

Section  115  of  S.650  would  change  the  current  TILA  error  tolerance  method  to 
allow  both  percentage  and  dollar  amount  solutions.  Each  method  could  result  in  a 
different  number.  ACB  suggests  that  this  section  be  clarified  to  provide  for  a  toler- 

ance of  the  larger  of  the  two  amounts. 

In  line  with  President  Clinton's  recent  order  giving  additional  discretion  to  all 
Federal  regulatory  bodies  to  waive  or  limit  statutory  penalties,  ACB  proposes  the 
following  specific  application  of  this  order  in  the  TUJK  context  to  reflect  our  mem- 

bers' concerns  that  examiners  are  assessing  penalties  for  long-past  disclosure  errors 
even  when  the  disclosure  violation  does  not  harm  the  consumer.  Rather  than  impose 
such  a  strict  liability  system,  ACB  proposes  that,  where  the  agency  finds  a  technical 
TILA  violation  that  is  greater  than  the  tolerance,  a  penalty  shall  not  be  assessed 
if  the  institution  originally  accurately  disclosed  the  actual  payment  stream  and  no 

additional  violation  has  occurred  for  5  years.  This  provision  should  apply  retro- 
actively. The  consumer's  right  to  bring  an  action  for  a  TII.A  violation  would  remain 

unafTected  by  this  change. 
ACB  commends  the  work  the  Senate  has  already  done  to  clarify  the  regulatory 

system  of  TILA  interpretations.  Last  week's  passage  of  the  Truth-in-Lending  Class 
Action  Relief  Act  of  1995  demonstrates  this  body's  commitment  to  careful  oversight 
of  interpretations  of  TILA  by  the  judiciary  that  may  be  technically  accurate  but  ad- 

ministratively unworkable.  Such  oversight  ensures  that  Congressional  intent  is 
made  clear  and  obeyed. 

Examination  Frequency 

ACB  supports  initiatives  to  increase  the  threshold  and  reduce  the  frequency  of 
full-scale,  on-site  examinations  of  the  smallest  insured  depository  institutions. 
Under  the  bill,  institutions  under  $250  million  could  go  24  months  between  on-site 
examinations.  (S.650,  Section  221.)  As  I  noted  earlier,  one  ACB  member  faced  al- 

most an  equal  number  of  examiners  as  there  were  employees  in  the  institution.  Dur- 

ing my  institution's  most  recent  examination  in  January  and  February,  five  dif- 
ferent examiners  were  at  my  institution  for  4  weeks.  Keep  in  mind,  this  is  for  an 

institution  with  only  47  employees  without  a  complicated  balance  sheet  or  corporate 
structure.  Reducing  the  examination  timeline  for  the  smallest  institutions  is  a  sen- 

sible reform  that  enables  regulators  to  take  the  initiative  to  reduce  the  burden  of 
regular  examination  compliance,  without  any  reduction  in  consumer  benefit  or  any 
threat  to  safety  and  soundness. 

Additionally,  ACB  continues  to  seek  ways  to  combine  safety  and  soundness  and 
consumer  compliance  examinations  without  overwhelming  institutions.  Reports  from 
our  membership  continue  about  two  sets  of  examiners  giving  widely  varying  advice 
during  separate  examinations.  For  example,  institutions  report  that  consumer  com- 

pliance examiners  encourage  low  down-payment  loans  to  improve  CRA  performance. 
However,  safety  and  soundness  examiners  subsequently  will  require  an  institution 
to  hold  more  capital  in  reserve  against  such  loans,  even  though  the  institution  has 
not  experienced  losses  on  these  loans.  ACB  suggests  that  one  way  to  resolve  this 
opposing  examiner  advice  is  to  have  both  types  of  examiners  report  to  one  chief  ex- 

aminer. In  this  manner,  the  examiners  must  agree  resulting  in  clearer  guidance 
being  given  to  institutions  as  to  the  performance  examiners  expect  of  them. 

QTL  Revisions 

ACB  strongly  supports  changes  to  the  Qualified  Thrift  l>ender  ("QTL")  Test  that 
would  increase  opportunities  for  expanded  customer  service  and  prudent  diversifica- 

tion by  savings  associations.  As  OTS  Acting  Director  Fiechter  noted  yesterday,  in- 
creased flexibility  in  QTL  calculations  and  lending  restrictions,  "would  not  only  re- 

duce regulatory  burden[s],  but  also  contribute  to  the  safety  and  soundness  of 

thrifts." 
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Because  QTL-regulated  community  lenders  must  meet  a  certain  arbitrary  invest- 
ment profile,  they  are  denied  the  opportunity  to  use  those  px)wers  granted  under 

Federal  and  State  charters  to  fully  diversify  away  the  risk  that  their  portfolio  pre- 
sents. In  addition,  the  QTL  test  imposes  ongoing  filing  requirements  and  encourages 

asset  deployment  that  is  not  driven  by  market  forces  or  customer  demand  and  does 
not  meet  any  community  credit  need. 

Section  304  of  S.  650  would  ease  the  QTL  investment  "straitjacket"  by  permitting 
savings  associations  to  count  student,  small  business,  and  credit  card  loans  toward 
their  QTL  percentage  without  limit.  The  section  would  also  permit  savings  associa- 

tions to  devote  a  greater  portion  of  their  assets  to  small  business  and  student  loans. 
Section  304  would  allow  valuable  increased  portfolio  diversification  possible  for  sav- 

ings associations  that  would  actually  increase  the  safety  and  soundness  of  savings 
associations.  Customers  would  further  benefit  because  credit  availability  would  be 
enhanced.  Of  course,  this  new  authority  would  continue  to  be  subject  to  the  same 
loans-to-one  borrower,  capital  adequacy,  and  other  limitations  that  banks  and  sav- 

ings associations  already  operate  under. 
The  need  for  prudent  diversification  by  savings  associations  has  been  highlighted 

by  the  Government  Accounting  Office  and  OTS  Acting  Director  Jonathan  Fiechter, 
among  others.  In  its  report  Thrifts  and  Housing  Finance:  Implications  of  a  Stricter 
Qualified  Thrift  Lender  Test.  (GAO  Rep.  No.  91-21  (April,  1991))  GAO  concluded 
that  concentrating  on  residential  mortgage  lending  has  become  a  less  profitable  and 

more  risky  strategy  for  lenders  than  it  was  before  the  1970's.  The  GAO  cited  a  num- 
ber of  reasons,  including  higher  costs  of  regulation  and  deposit  insurance  and  in- 

creased competition  due  to  the  growth  of  the  mortgage-backed  securities  market. 
The  need  lor  prudent  diversification  to  solve  this  problem  was  highlighted  in  testi- 

mony yesterday  by  Mr.  Fiechter  whose  QTL  proposals  include  modifying  the  lending 

restrictions  applying  to  consumer  loans.  ACB  supports  not  only  Director  Fiechter's 
modifications  to  the  consumer  lending  limits,  but  also  Section  304's  modifications  to 
the  commercial  lending  cap.  An  increase  in  the  commercial  lending  authority  would 
provide  additional  credit  to  small  businesses,  especially  in  rural  communities  where 
the  only  financial  institution  is  a  savings  association.  I  can  tell  you  that  in  Alabama, 
savings  associations  are  converting  to  commercial  bank  charters  because  the  statute 
forces  us  to  turn  away  new  loans  to  commercial  borrowers  with  whom  we  are  al- 

ready doing  business.  Another  ACB  member  and  a  co-chair  of  ACB's  Regulatory 
Burden  Task  Force  is  converting  to  a  bank  in  order  to  better  meet  the  needs  of  his 
community  in  Florida  for  small  business  and  other  commercial  loans. 
ACB  wishes  to  clarify  that  the  QTL  Test  applies  only  to  savings  associations.  Any 

modification  would  not  affect  banks  or  credit  unions.  QTL  modification,  contrary  to 

the  Federal  Reserve's  comments  of  yesterday,  should  have  no  practical  effect  on  the 
Federal  Home  Loan  Bank  System.  Meeting  the  QTL  test  is  not  now  a  requirement 
for  membership  for  banks  and  credit  unions  in  the  System  and  all  extant  sugges- 

tions for  modernizing  the  Federal  Home  Loan  Bank  Act  suggest  deleting  that  role 
for  the  test  with  regard  to  savings  associations  as  well. 

On  another  matter,  ACB  supports  Section  303.  This  provision  would  opjen  up  op- 
portunities for  new  institutions  to  serve  the  military  savings  business.  Current  law 

provides  a  narrow  benefit  to  institutions  whose  customers  are  almost  entirely  mili- 
tary personnel.  This  amendment  would  remove  the  transition  date  which  limits  the 

applicability  of  this  provision,  allowing  new  ventures  to  serve  the  military-related 
savings  market  without  lessening  the  requirement  that  these  new  businesses  serve 
the  military  savers. 

Directors  and  Officers'  Due  Process 
The  bill  would  require  that  regulators  meet  a  heightened  standard  of  proof 

against  institution-afiiliated  parties  in  bringing  attachment  proceedings.  This  would 
require  the  enforcing  agency  to  show  immediate  and  irreparable  injury  in  order  to 
succeed  in  an  asset  attachment  proceeding  against  an  institution-affiliated  party. 
(S.650,  Section  311.)  ACB  welcomes  this  effort.  By  making  bank  directors  and  ofn- 
cers  subject  to  standards  of  law  that  apply  to  litigants  generally  under  the  Federal 
Rules  01  Civil  Procedure,  one  significant  provision  that  discourages  quahfied  direc- 

tors from  serving  at  financial  institutions  will  be  removed. 

TISA  and  the  Payment  of  Interest  Act 

ACB  supports  the  simplified  requirements  proposed  in  the  Payment  of  Interest 
Act  (PIA)  as  a  substitute  for  the  existing  Truth -in -Savings  Act  (TISA)  compliance 
system.  As  it  now  stands,  TISA  is  an  example  of  consumer  and  compliance  confusion 
created  by  hypertechnical  compliance  requirements. 

As  the  manager  of  a  small  institution,  I  can  tell  you  that  rules  like  TISA  create 
compliance  headaches  without  an   appreciable  benefit  to   my  customers.  A  clear, 
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bright-line  rule  that  explains  what  should  be  disclosed  and  what  can  be  paid  will 
permit  consumers  to  shop  for  the  best  rate  without  overwhelming  a  small  savings 

institution's  compliance  operation. 
As  drafted,  the  bill  repeals  confusing  and  superfluous  statutory  disclosure  require- 

ments under  the  Truth-in-Savings  Act  while  continuing  to  require  that  interest  be 
paid  on  the  full  amount  of  the  principal  in  the  account  for  each  day  of  the  calcula- 

tion period  at  the  rate(s)  of  interest  stated.  We  welcome  this  revision  which  reduces 
the  mandatory  account  practices  directives  written  in  the  statute.  ACB  members 
have,  in  their  cautionary  efforts  to  comply  with  this  complex  law,  provided  cus- 

tomers with  an  overwhelming  amount  or  disclosures.  One  ACB  member  has  a  27- 
page  universal  deposit  account  contract  that  includes  its  Funds  Availability  Policy 
and  Electronic  Fund  Transfers  Disclosure  Statement  Agreement.  I  can  tell  you  from 
experience,  no  customer  reads  that  detailed  a  disclosure  document. 

As  a  recent  Federal  Reserve  Board  study  noted,  the  current  TISA  rule  alone  im- 
poses hundreds  of  millions  of  dollars  in  compliance  costs  on  institutions.  The  study 

estimates  that  $30,000  in  costs  were  incurred  by  the  average  institution  merely  for 
gearing  up  to  comply  with  the  new  rule.  The  study  further  found  that  80  to  90  per- 

cent 01  the  institutions  were  already  doing  the  procedures  that  the  new  rule  re- 
quired. So  the  effect  of  the  rule  on  most  institutions  was  simply  that  they  now  had 

to  report  what  they  were  doing  already.  Despite  this  level  of  "pre-compliance,"  every 
institution  had  to  undertake  a  complete  systems  review  to  ensure  that  no  technical 
violations  of  the  new  rules  would  occur. 

ACB  believes  that  the  PIA  contained  in  S.650  will  provide  a  more  workable 
framework  that  generates  more  helpful  information  for  consumers  to  use  when  com- 

parison-shopping among  savings  products.  At  the  same  time,  the  PIA  rules  would 
be  less  likely  to  overburden  compliance  personnel  with  technical  minutiae  as  the 
current  system  now  does. 

Community  Reinvestment  Act: 
Legislative  Oversight  and  Statutory  Changes  Needed 

Changes  to  the  Community  Reinvestment  Act  (CRA)  have  received  a  great  deal 
of  attention  in  the  discussions  about  improving  the  reform  climate.  As  ACB  testified 
earlier  this  year  on  CRA  reform  proposals,  we  support  the  creation  of  incentives  for 

"Satisfactory"  or  better  performance.  A  copy  of  our  March  CRA  testimony  is  at- tached. A  number  of  the  concerns  raised  by  that  testimony  have  been  addressed; 
however,  as  many  of  the  details  of  the  new  rule  await  final  drafting  of  the  examina- 

tion procedures,  ACB  urges  the  Subcommittee  to  exercise  aggressive  and  continuous 

oversight  of  the  final  rule's  implementation.  ACB  believes  that  S.650  builds  on  the 
good  efforts  of  the  Federal  banking  regulators. 

In  particular,  ACB  has  long  supported  giving  credit  under  CRA  to  lenders  that 
band  together  through  lender  consortia  to  lend  to  distressed  communities  outside 

their  service  areas.  Consortia  efforts  are  effective  risk-spreading  vehicles  that  en- 
able large,  community  anchor  projects  to  be  undertaken  ty  groups  of  smaller  insti- 

tutions. By  enabling  participants  to  spread  risk  among  themselves,  consortia  expand 
the  community  of  tenders  that  can  undertake  larger  projects  that  the  loans-to-one 
borrower  limit  otherwise  prohibits  a  single  institution  from  undertaking.  ACB  is 
f)leased  to  see  that  S.650  encourages  collective  efforts  to  lend  to  distressed  areas. 
S.650,  Section  135.)  We  welcome  the  recent  amendments  to  expand  inclusion  of 
such  loans  under  the  new  CRA  regulation,  but  explicit  statutory  treatment  is  still 
desirable. 

Second,  the  legislative  history  of  CRA  currently  expresses  the  view  that  the  law 
was  meant  to  be  imposed  without  increasing  the  burden  of  compliance  that  CRA- 
regulated  institutions  already  faced.  In  considering  CRA  in  1977,  the  Senate  Bank- 

ing Committee  meant  to  ensure  that  the  CRA  would  not  impose  a  new  compliance 

burden.  "The  Committee  believes  that  regulatory  agencies  already  have  sufficient 
data  available  to  carry  out  the  intent  of  this  Act  without  requiring  additional  red 
tape  .  .  .  The  Committee  .  .  .  concluded  that  additional  reporting  burdens  would 

not  be  necessary  or  appropriate  to  the  enforcement  of  this  title."' Unfortunately,  as  tne  new  small  business  and  increased  geographic  reporting  obli- 
gations for  larger  institutions  in  the  new  CRA  rule  make  abundantly  clear,  this  in- 

struction has  lallen  by  the  wayside.  Statutory  language  is  needed  to  indicate  that 
the  Act's  instruction  to  "encourage"  regulated  institutions  "to  help  meet  the  credit 
needs  of  their  local  communities"  should  be  undertaken  without  threat  to  the  safety 
and  soundness  of  an  institution  and  without  increasing  the  compliance  burden.  Sec- 

tions  131  and  237  of  S.650  are  positive  steps  toward  this  goal  and  have  ACB's 

^Report  of  the  Senate  Committee  on  Banking,  Housing,  and  Urban  AfTairs,  Housing  &  Com- 
munity Development  Act  of  1977,  Rpt.  95-175  (May  16,  1977),  at  34. 
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strong  support.  These  provisions  help  realize  the  common  interests  of  customer  and 
banker  alike  to  make  CRA  a  program  of  community  outreach  and  prudent  risk-tak- 

ing, not  paper  creation. 
Third,  ACB  is  glad  to  see  the  bill  acknowledges  that  small  institutions  are  less 

able  to  handle  the  burdens  of  CRA  than  larger  institutions.  In  setting  any  reduced 
burden  test  for  smaller  institutions,  consideration  should  be  given  to  the  approach 

in  the  Administration's  recently  revised  rule  that  permits  holding  company  subsidi- 
aries to  meet  the  small  institution  asset  test,  so  long  as  the  holding  company  assets 

are  not  above  a  certain  size.  In  amending  S.650,  the  Senate  should  consider  includ- 
ing holding  company  subsidiaries  without  reference  to  the  assets  of  the  parent  com- 

pany, so  long  as  the  subsidiary  fits  within  the  small  institution  test. 
Finally,  ACB  encourages  continued  vigilant  legislative  oversight  by  this  Sub- 

committee to  determine  the  effect  that  the  new  CKA  rule  has  on  competitive  bal- 
ance. Credit  unions  and  other  entities  not  subject  to  CRA  enjoy  competitive  advan- 
tages over  depository  institutions.  To  ensure  that  the  original  purpose  and  goals  of 

CRA  are  met.  Congress  must  keep  close  watch  to  ensure  that  the  laudable  goals  of 
CRA  are  not  implemented  in  such  a  way  that  the  burdens  of  compliance  do  not  sig- 

nificantly disadvantage  regulated  institutions'  efforts  to  serve  communities  of  low- and  moaerate-income  Borrowers. 
In  addition  to  the  issue  of  competitiveness  between  regulated  and  unregulated 

lenders,  oversight  is  also  needed  to  ensure  that  the  new  revised  rule,  when  imple- 
mented, yields  actual  regulatory  burden  reductions  over  the  current  rule.  For  exam- 

f»le,  the  new  reporting  requirements  appear  to  impose  an  additional  cost  burden  on 
arger  institutions.  As  a  matter  of  normal  Congressional  oversight,  ACB  suggests  in- 

cluding language  in  S.650  that  would  require  the  CRA  supervisory  agencies  to  re- 
port to  Congress  annually  on  the  implementation  of  the  new  rule.  These  reports 

should  include  input  from  the  regulated  industry  and  should  include  quantifiable 
measures  of  the  cost  savings  the  new  CRA  rule  nas  provided  when  compared  with 
the  existing  rule. 

Fair  Lending 

More  than  2  years  ago,  ACB  was  one  of  the  first  national  trade  associations  to 
encourage  its  members  to  adopt  a  Statement  of  Principles,  which  details  affirmative 
efforts  bankers  can  undertake  to  increase  credit  availability  to  low-income  and  mi- 

nority borrowers  and  to  prevent  illegal  discrimination.  More  recently,  ACB  was  the 
first  banking  trade  group  to  sign  a  Partnership  Agreement  with  HUD,  which  details 
additional  steps  for  the  association  and  its  members  to  take  to  promote  homeowner- 
ship  to  all  Americans. 

Given  the  fiexible  definitions  of  what  constitutes  a  violation  of  the  Equal  Credit 
Opportunity  Act  or  the  Fair  Housing  Act  (FHAct),  ACB  believes  that  self-testing 
programs  should  be  encouraged  to  eliminate  practices  that  may  lead  to  intentional 
or  unintentional  discrimination.  Because  these  programs  are  often  costly,  legislative 

encouragement  is  needed  to  promote  full  use  of  such  programs  by  the  lending  com- 
munity. ACB  supports  provisions  to  encourage  institutions  to  analyze  their  practices 

for  intentional  and  unintentional  discrimination.  (S.650,  Section  302.)  To  encourage 

the  widest  use  of  self-testing  programs,  the  provision  can  be  improved  by  protecting 
from  disclosure  in  civil  litigation  evidence  of  discrimination  that  was  obtained  from 
self-testing. 

One  related  issue  not  included  in  either  bill  concerns  HUD's  proposed  rules  gov- 
erning afibrdable  housing  goals  for  the  Government-Sponsored  Enterprises  (GSE's). 

These  proposed  rules  would  not  only  set  the  GSE  required  affordable  nousing  goals, 
but  would  also  address  issues  of  fair  lending  and  other  operational  aspects  of  the 

GSE's.  ACB  opposes  efforts  to  turn  the  Federal  National  Mortgage  Associations 
(FNMA)  and  the  Federal  Home  Loan  Mortgage  Corporation  (FHLMC)  into  discrimi- 

nation-policing or  -investigating  agencies.  HUD  currently  funds  private  enforcement 
efforts  through  the  Fair  Housing  Initiatives  Program  and  the  FHAct  currently  en- 

courages private  enforcement  efforts.  We  believe  the  use  of  FNMA  and  FHLMC  as 

enforcers  and  "ofi'-balance  sheet  investigators"  chills  productive  afibrdable  housing 
business  relationships  between  the  primary  and  secondary  market.  HUD  and  pri- 

vate enforcers  should  enforce  the  FHAct  without  deputizing  or  drafting  the  GSE's 
in  that  effort  and  thereby  limiting  the  GSE's  effectiveness  as  business  partners  in 
achieving  the  affordable  housing  goals. 

E<iuality  in  the  Application  Process 

ACB  supports  efforts  to  make  it  easier  for  institutions  to  open  ATM's  without 
going  through  formal  branch  approval  processes.  (S.650,  Section  207.)  We  note  as 

well  that  S.  650  permits  some  well-capitalized  bank  holding  companies  with  "Satis- 
factory" or  better  CRA  ratings  to  acquire  other  banks  and  undertake  permissible 
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nonbanking  activities  without  prior  regulatory  approval.  (S.650,  Section  201.)  While 
ACB  encourages  the  effort  to  expedite  the  application  process  for  well-capitalized  in- 

stitutions with  good  CRA  records,  ACB  believes  that  the  provision  should  be  ex- 
tended to  savings  and  loan  holding  companies  and  savings  institutions  in  parallel 

fashion. 

Federal  Home  Loan  Bank  System 

ACB  supports  the  amendment  that  would  deem  institutions  with  a  "Satisfactory" 
or  better  CKA  rating  to  have  fulfilled  the  Federal  Housing  Finance  Board's  Commu- 

nity Support  Statement  requirement.  (S.650,  Section  232.)  ACB  also  supports  per- 
mitting an  institution  seeking  membership  in  the  Federal  Home  Loan  Bank  System 

to  apply  at  the  district  bank  level,  rather  than  to  the  Federal  Housing  Finance 
Boarcl.  (S.650,  Section  306.) 

In  addition,  ACB  supports  S.  650's  provision  of  daylight  overdraft  protection  for the  Federal  Home  Loan  Banks.  The  Federal  Reserve  Board  raised  some  technical 

concerns  in  yesterday's  testimony  about  the  integrity  of  the  payment  system  and  the 
competitive  oalance  between  the  fully  private  sector  entities  and  the  Federal  Home 
Loan  Bank  System.  We  believe  that  appropriate  relief  can  be  provided  in  this  area 
to  reflect  the  special  operating  characteristics  of  the  Federal  Home  Loan  Banks. 

Miscellaneous  Changes 

There  are  a  number  of  provisions  which  have  been  included  in  the  House  bill, 
H.  1362,  that  ACB  encourages  the  Senate  to  consider  adding  in  its  mark-up  of 
S.650.  Each  of  these  provisions  can  provide  significant  consumer  benefits.  ACB  sug- 

gests amendments  in  three  areas:  granting  permission  to  share  information  within 
an  affiliate  structure;  clarifying  the  status  of  credit  scoring  systems  under  the  Equal 
Credit  Opportunity  Act;  and  clarifying  what  steps  a  lender  may  take  to  review  its 

collateral  without  incurring  liability  under  F^ederal  environmental  law. 
ACB  believes  new  authority  specifically  permitting  information-sharing  among  re- 

lated depository  institutions  will  prove  to  oe  a  valuable  benefit  to  consumers.  Such 

language  will  alleviate  current  statutory  uncertainties  that  have  hampered  banks' 
efforts  to  meet  their  customers'  needs.  The  necessary  language  would  allow  deposi- 

tory institutions  and  their  subsidiaries  and  affiliates  to  share  credit  and  other  infor- 

mation, thereby  making  depository  institutions  better  able  to  offer  "one-stop  shop- 
ping" for  loan  and  savings  products  to  their  customers. 

Statutory  assurance  is  also  needed  so  that  lenders  may  rely  on  credit  scoring  sys- 
tems and  remain  in  compliance  with  ECOA.  Credit  scoring  systems  have  become  a 

useful  tool  for  the  widespread  distribution  of  credit  through  automated  application 
procedures.  The  language  should  be  clear  that  prohibited  factors  or  their  lunctional 

equivalents  cannot  be  employed  in  deriving  credit  scoring  systems.  Both  GSE's  have 
recently  made  strides  in  this  area  offering  loan  approval  systems,  "Loan  Prospector" 
by  Freddie  Mac  and  "Desktop  Originator/Underwriter"  by  Fannie  Mae.  These  sys- 

tems which  are  explicitly  and  implicitly  "color  blind,"  can  be  useful  in  promoting  the 
goals  of  equal  credit  access. 
ACB  also  notes  that  some  work  remains  to  be  done  in  this  Congress  to  clarify  the 

lender's  position  in  the  Federal  environmental  liability  picture  in  the  w£ike  of  the 
Kelley  v.  Environmental  Protection  Agency  decision.  As  the  Banking  Committee  con- 

tinues its  long-awaited  consideration  of  environmental  lender  liability  legislation, 
ACB  encourages  consultation  with  other  Congressional  subcommittees  involved  in 
reform  of  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act  and  other  Federal  environmental  statutes.  Tne  lending  industry  greatly  desires 
clarification  of  the  environmental  liability  regime,  but  caution  is  urged  to  ensure 

that  the  final  legislative  product  is  consistent  and  clear  across  jurisdictional  lines 
so  that  the  final  product  does  not  create  unintended  and  undesirable  consequences. 

In  addition,  ACIB  supports  the  audit  provisions  found  in  the  bill  (section  301).  By 
way  of  background,  the  audit  and  management  requirements  in  Section  112  of  the 
Federal  Deposit  Insurance  Corporation  Improvement  Act  of  1991  are  among  the 
most  controversial  and  burdensome  provisions  in  the  Act.  Although  the  FDICJ  pro- 

mulgated a  rule  that  exempts  institutions  of  $500  million  or  less  from  the  new  re- 
quirements, the  rule  still  imposes  a  significant  reporting  and  independent  auditing 

burden  on  institutions  covered  by  the  rule. 
Some  of  those  costs  will  be  passed  along  to  consumers.  It  also  represents  a  dis- 

incentive for  outside  directors  to  sej^e  on  the  boards  of  an  institution,  as  they  are 
exposed  to  greater  liability  under  the  rule. 

While  the  Senate  solution  on  audit  requirements  is  a  good  start,  ACB  believes 
that  it  should  be  expanded  to  no  longer  require  auditor  attestation  of  the  efficacy 
of  internal  controls.  We  believe  these  evaluations  are  more  appropriately  accom- 

plished through  the  examination  process. 
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In  addition,  ACB  supports  a  number  of  the  OTS  identified  regulatory  burden  re- 

duction proposals.  We  couldn't  agree  more  with  Acting  Director  Fiechter's  state- 
ments tnat  the  statutow  liquidity  requirements  for  savings  associations  have 

"ceased  to  serve  any  significant  purpose  and  results  in  substantial  unnecessary  com- 
pliance and  recordkeeping  costs.'  ACB  also  supports  repeal  of  the  statutory  dividend 

notice  requirement  and  we  are  encouraged  tnat  the  OTS  is  seeking  similar  anti- 
tjring  authority  to  that  of  the  Federal  Reserve  Board  to  grant  exemptions.  ACB  also 
supports  the  FDIC  proposals  to  eliminate  Section  30  oi  the  Federal  Deposit  Insur- 

ance Act  ("FDI  Act")  dealing  with  adverse  contracts,  creation  of  an  additional  excep- 
tions to  the  loans  to  executive  officers  to  clarify  the  available  of  home  equity  lines 

of  credit,  and  elimination  of  the  need  for  fair  value  estimates  of  assets  and  liabil- 
ities. ACB  agrees  with  Chairman  Heifer  that  Section  39  of  the  FDI  Act  that  requires 

the  prescription  of  operational  and  managerial  standards  is  "unnecessary." 
Conclusion 

Lessening  the  compliance  and  disclosure  burdens  now  imposed  by  Federal  bank- 
ing laws  is  a  key  concern  of  ACB.  It  will  not  happen  overnight.  However,  ACB  is 

encouraged  that  the  Subcommittee  is  undertaking  tne  careful  and  thoughtful  review 
needed  to  remove  the  layers  of  confusing  and  unneeded  compliance  and  disclosure 
burdens  built  up  over  many  years.  ACB  is  committed  to  working  with  Congress  to 
get  the  job  done. 

PREPARED  STATEMENT  OF  RALPH  ROHNER 
Dean,  Catholic  Univkksity  School  ok  l^w,  Washington,  DC 

ON  BEHALF  OF  THK  CONSUMER  BANKERS  ASSOCIATION 

May  3,  1995 

Summary  of  CBA  Testimony 
We  commend  the  Chairman  and  the  Subcommittee  for  introducing  this  legislation 

and  for  holding  these  hearings.  We  believe  reform  can  be  undertaken  while  impor- 
tant consumer  protections  are  maintained  and  incentives  to  financial  institutions, 

consumers  and  regulatory  agencies  to  act  reasonably  and  responsibly  are  provided. 
We  support  both  the  letter  and  the  spirit  of  S.  650.  It  focuses  on  many  of  the  most 

troubling  regulations  with  which  we  as  an  industry  must  comply,  and  carefully 
crafts  reforms  that  retain  consumer  benefits  while  eliminating  regulatory  excess. 

We  wish  to  particularly  comment  on  the  following  items: 

Self-Testing  Incentives.  We  are  very  supportive  of  Section  302,  which  provides 
an  incentive  for  self-evaluation  under  the  ECOA  and  the  Fair  Housing  Act.  Self-test- 

ing is  an  extremely  important  tool  in  rooting  out  discrimination  and  making  sure 
that  every  employee  of  the  institution  up  and  down  the  line  knows  that  discrimina- 

tion is  unacceptable.  The  additional  protections  accorded  by  Section  302  of  the  bill 

will  help  to  eliminate  some  of  the  fear  that  the  results  of  an  institution's  self-evalua- 
tion will  be  used  against  it;  nevertheless,  financial  institutions  are  increasingly  con- 

cerned about  private  litigation,  particularly  in  the  form  of  class-action  suits,  for  al- 
leged Fair  Housing  or  ECOA  violations.  We  therefore  urge  you  to  consider  protect- 

ing such  information  from  disclosure  in  civil  litigation  as  well  as  in  the  regulatory 
context. 

CRA  Reforms.  We  support  the  active  participation  of  banks  in  community  devel- 
opment and  affordable  lending,  and  wish  to  see  these  products  and  services  become 

a  viable  part  of  the  business  of  banking.  However,  the  pressures  for  CRA  ratings 
and  the  threat  of  application  protests  are  not  creating  a  good  environment  for  sus- 

tained and  viable  community  lending.  Therefore,  we  support  the  CRA  reforms  con- 
tained in  the  bill. 

Section  133  of  the  bill  would  reduce  the  burdens  created  by  protests  during  the 
applications  process.  Since  a  protest  can  result  in  a  costly  delay  in  the  application 
process,  the  tnreat  of  a  protest  has  become  a  powerful  tool  in  the  hands  of  organiza- 

tions negotiating  with  financial  institutions.  We  support  this  provision. 
Section  231  oT  the  bill  would  prohibit  any  requirement  to  collect  and  report  loan 

data,  and  prevent  the  agencies  from  making  any  loan  data  public.  Although  many 
institutions  find  the  additional  lending  data  useful  for  their  own  purposes,  and  we 
are  concerned  that  the  information  will  only  be  reported  by  the  larger  financial  in- 

stitutions. The  result  is  that,  in  many  markets,  only  a  small  portion  of  the  small 
business  lending  will  be  reported.  Our  experience  with  HMDA  data  suggests  that 
they  could  give  an  unreliable  and  erroneously  negative  picture  of  the  performance 
of  the  banks  that  must  report  the  data.  Therefore  we  support  this  provision. 
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Electronic  Fund  Transfer  Act  Amendments.  We  support  Section  322  of  the bill  which  would  amend  the  Electronic  Fund  Transfer  (EFT)  Act.  This  provision  pro- vides a  needed  incentive  to  consumers  to  safeguard  the  means  of  access  to  their  de- posit accounts.  In  addition,  we  urge  the  Senate  to  consider  the  addition  to  S  650 of  an  exemption  from  the  provisions  of  the  EPT  Act  for  an  important  new  EFT  tech- 
nology: the  smart  card."  Making  these  cards  subject  to  the  liability  and  other  re- quirements of  the  EFT  Act  is  unnecessary  and  would  be  a  major  roadblock  to  the continued  development  of  these  safe,  inexpensive  and  convenient  alternatives  to 

RESPA  Reforms.  CBA  supports  the  bill's  provisions  that  would  amend  RESPA U)  transfer  ruleniaking  and  enforcement  authority  away  from  HUD  to  the  Federal Reserve  Board,  the  bank  regulatory  agencies  and  the  FTC,  and  to  conform  the  dis- closure requirements  of  RESPA  and  the  Truth-in-Lending  Act.  As  retail  banks  we 
are  already  regulated  by  at  least  one  Federal  banking  agency,  and  in  many  cases, by  several.  The  Board  has  a  consistent  track  record  with  the  other  consumer  protec- tion regulations  for  which  it  has  rulemaking  authority.  We  also  support  the  regu- 

latory relief  provision  in  Section  104  that  would  exempt  subordinate  liens  and  most business  loans  from  RESPA  altogether. 
Truth-in-Savings  Reform.  We  support  the  repeal  of  the  Truth-in-Savings  Act and  the  enactment  of  the  Payment  of  Interest  Act.  For  many  bankers  the  Truth- 

in-bavings  Act  epitomizes  regulatory  burden.  The  problems  that  the  Truth-in-Sav- ings  Act  ostensibly  addressed,  the  calculation  of  interest  by  the  investable  balance 
method  and  misuse  of  the  word  "free"  in  advertising,  are  lost  in  a  morass  of  unnec- essaiy  and  overly  burdensome  disclosure  requirements  and  prohibitions 

IVuth-in-Lending  Amendments.  We  support  the  provisions  of  the  bill  that  ad- dress problems  with  disclosure  in  mortgage  lending,  evidenced  by  the  series  of  class- 
action  lawsuits  based  on  alleged  minor  errors  in  Truth-in-Lending  disclosures Under  existing  law,  lenders  have  wasted  substantial  resources  dealing  with  this  sit- 

uation The  language  in  the  bill  would  resolve  the  problem.  We  also  strongly  support the  other  Iruth-in-Lending  amendments  contained  in  the  bill 
Additional  Regulatory  Relief.  We  also  request  that  you  consider  the  following additions  to  the  bill:  ° 

•  Consumer  Leasing  Acl  Simplification.  This  would  reduce  the  number  of  disclo- sures and  make  advertisements  easier  to  understand,  but  give  consumers  the  in- 
lomiation  they  need  to  make  informed  decisions  about  their  leases.  Simplifying and  segregating  the  disclosures  will  also  make  compliance  easier  and  more  certain for  lessors. 

•  Elimination  of  Separate  MSA  Requirement  in  CRA.  This  technical  amendment would  clarify  that  Section  110  of  the  Riegle-Neal  Interstate  Act  was  meant  to  cre- 
ate a  requirenient  that  the  Federal  bank  regulators  conduct  a  separate  CRA  eval- uation lor  each  MSA  in  which  a  financial  institution  does  business  only  for  insti- tutions with  interstate  branches. 

•  Transfer  of  Fair  Housing  Act  Interpretation  and  Enforcement  from  HUD  to  FRB Ihis  would  transfer  to  the  Federal  Reserve  Board  and  the  Federal  banking  agen- 
cies l^air  Housing  Act  rulemaking  and  enforcement  authority  over  regulated  fi- nancial mstitutions.  As  with  RESPA,  financial  institutions  are  already  regulated and  examined  by  one  or  more  Federal  banking  agencies  and  it  would  be  more  log- ical and  efficient  if  those  regulators  were  also  charged  with  enforcing  our  comDH- ance  with  the  Fair  Housing  Act. 

Conclusion.  We  believe  that  this  legislation,  by  striking  a  balance  among consumer  protections,  incentives  for  compliance  and  reduction  in  unnecessary  paper- 
work and  disclosure  will  be  welcomed  as  a  major  step  toward  ensuring  the  economic viability  of  the  retail  banking  industry  in  the  next  century.  Thank  you  for  the  oppor- tunity to  express  the  views  of  the  Consumer  Bankers  Association. 

*     ♦     * 

Mr.  Chairman  Members  of  the  Subcommittee,  my  name  is  Ralph  Rohner,  and  I 
am  Dean  of  the  Columbus  School  of  Law  of  The  Catholic  University  of  America  and Chair  of  the  Lawyers  Committee  of  the  Consumer  Bankers  Association  (CBA)  I  am 
pleased  to  testify  today  on  S.650,  The  Economic  Growth  and  Regulatory  Paperwork Reduction  Act  of  1995  I  am  testifying  on  behalf  of  the  Consumer  Bankers  Associa- 

tion. CBA  was  founded  in  1919  to  represent  retail  banks  nationwide.  Today  it  rep- 
resents approximately  750  federally-insured  bank  holding  companies,  banks  and 

thrift  institutions  that  hold  nearly  80  percent  of  all  consumer  deposits  and  more 
than  70  percent  of  all  consumer  credit  held  by  federally-insured  depository  institu- 

tions. CBAs  focus  is  on   retail   issues,  including  deposit,  investment,  and  lending 
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products  and  services.  Its  membership  includes  bank  holding  companies,  regional, 
super-regional  and  money  center  banks,  and  community  banks  and  thrifts. 

First,  we  would  like  to  commend  the  Chairman  and  the  Subcommittee  for  intro- 
ducing this  legislation  and  for  holding  these  hearings.  You  currently  have  a  tremen- 

dous opportunity  to  reduce  the  excessive  regulatory  ourdens  on  financial  institutions 

that  erode  the  industry's  ability  to  serve  its  customers.  We  appreciate  that  you  have 
taken  the  time  to  tackle  this  issue  with  significant  reforms.  We  believe  reform  can 
be  undertaken  while  important  consumer  protections  are  maintained  and  incentives 
to  financial  institutions,  consumers  and  regulatory  agencies  to  act  reasonably  and 
responsibly  are  provided.  We  are  grateful  for  your  attention  to  this  problem. 

Second,  I  would  like  to  say  that  we  support  both  the  letter  and  the  spirit  of  S.  650. 
It  focuses  on  many  of  the  most  troubling  regulations  with  which  we  as  an  industry 

must  comply,  and  carefully  crafts  reforms  that  retain  consumer  benefits  while  elimi- 
nating regulatory  excess. 

The  costs  of  regulatory  compliance  for  the  banking  industry  are  enormous.  The 

Office  of  the  Comptroller  of  the  Currency  estimates  that  up  to  14  percent  of  banks' 
noninterest  expense  is  directly  associated  with  regulatory  compliance.  We  see  regu- 

latory costs  arising  in  two  principal  areas.  One  is  the  large  up-front  investment,  in 
technology  and  other  start-up  expenses  prompted  by  new  regulations  and  changes 
in  regulations.  For  instance,  a  1995  Feaeral  Reserve  Board  staff  study  found  that 
initial  compliance  with  the  Truth -in -Savings  Act  cost  the  industry  in  excess  of  $300 
million.  The  other  costs  are  imposed  by  maintenance  of  compliance  efforts,  litigation 
and  recurring  requirements  incurred  by  the  industry  year  after  year.  For  instance, 
one  regional  bank  has  estimated  that  it  costs  $50,000  in  regulatory  compliance  costs 
alone  just  to  establish  a  branch.  Both  banks  and  consumers  are  disadvantaged  by 
these  costs:  banks,  in  their  attempts  to  compete  with  other  financial  services  provid- 

ers, and  consumers  because  these  costs  are  incorporated  in  the  price  of  banking 
services. 
CBA  members  serve  millions  of  consumers  each  day.  Their  ability  to  survive  and 

profit  in  the  highly  competitive  marketplace  is  based  upon  an  understanding  of 
consumer  needs  and  desires.  Because  many  of  the  current  laws  and  regulations 
mandate  rights  and  disclosures  that  may  be  of  little  value  to  consumers  but  are 
costly  to  comply  with,  the  ability  of  banks  to  serve  their  customers  is  undermined. 
There  is  a  great  need  to  tailor  regulatory  requirements  to  the  real  needs  of  consum- 

ers, and  we  believe  that  this  legislation  would  fulfill  that  need. 
Without  wishing  to  imply  a  lack  of  support  for  many  other  sections  of  the  bill, 

we  wish  to  particularly  comment  on  a  number  of  provisions  in  the  bill,  and  request 
the  additional  inclusion  of  several  others. 

Self-Testing  Incentives 

Section  302  of  the  bill  protects  the  results  of  self-testing  or  review  for  Equal  Cred- 
it Opportunity  Act  (ECOA)  or  Fair  Housing  Act  compliance  from  being  obtained  or 

used  by  regulatory  agencies,  and  makes  certain  referrals  of  fair  lending  matters  to 
enforcement  agencies  permissive  rather  than  mandatory.  We  are  very  supportive  of 
Section  302,  which  provides  an  incentive  for  self-evaluation  under  the  ECOA  and 
the  Fair  Housing  Act. 

Federal  regulatory  agencies  have  encouraged  financial  institutions  to  test  or  re- 
view for  compliance  with  fair  lending  laws,  and  banks  wish  to  do  so,  voluntarily, 

as  a  good  means  of  monitoring  compliance.  These  evaluations  can  take  various 

forms,  ranging  from  file  reviews  to  pre-application  "mystery  shopping"  initiatives. 
The  results  oi  such  evaluations  can  be  a  valuable  tool  for  locating  and  eliminating 
potential  fair  lending  compliance  problems.  However,  a  self-critical  analysis  can  also 

become  a  "smoking  gun"  for  opposing  counsel  who  may  obtain  it  through  discovery. 
CBA  and  its  members  strongly  oppose  discrimination  in  lending  or  the  provision 

of  other  retail  banking  services.  Self-testing  is  an  extremely  important  tool  in  root- 
ing out  discrimination  and  making  sure  that  every  employee  of  every  institution 

knows  that  discrimination  is  unacceptable.  As  a  practical  matter,  however,  if  engag- 

ing in  self-testing  means  placing  one's  institution  at  the  mercy  of  Federal  prosecu- 
tors or  plaintiffs'  lawyers,  institutions  will  be  less  inclined  to  undertake  thorough 

self-evaluation.  For  this  reason,  CBA  has  long  supported  strong  protections  from  un- 
warranted disclosure  of  the  results  of  self-testing. 

Many  banks  presently  rely  on  attorney-client  privilege  to  shield  this  information, 
although  doing  so  can  be  awkward  and  may  not  always  be  successful.  Additional 
[)rotection  is  available  in  the  States  that  have  adopted  compliance  review  privilege 

egislation,  such  as  Maryland's  Compliance  Review  Documents  Confidentiality  Act 
of  1993.  These  laws  provide  broad  confidentiality  for  compliance  review  documents 
prepared  for  a  compliance  review  committee,  but  have  been  passed  only  in  a  few 
jurisdictions  and  may  only  be  available  for  use  in  State  court  actions. 
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The  additional  protections  accorded  by  Section  302  of  the  bill  will  help  to  elimi- 
nate some  of  the  concern  that  the  results  of  an  institution's  self-evaluation  will  be 

used  against  it;  nevertheless,  wc  are  concerned  that  it  does  not  provide  sufficient 
protection  to  create  the  necessary  incentive.  Financial  institutions  are  increasingly 
concerned  about  private  litigation,  particularly  in  the  form  of  class-action  suits.  Tor 
alleged  Fair  Housing  or  ECOA  violations.  In  such  lawsuits,  plaintifTs  may  go  on 

"fishing  expeditions"  during  discovery  to  look  for  supporting  documentation,  fl"  evi- dence exists  of  a  concern  with  fair  lending  compliance,  it  can  provide  support  for 
the  plaintiffs  case.  If  the  bill  is  to  create  an  incentive  for  institutions  to  engage  in 
thorough  self-testing,  it  must  take  steps  to  protect  against  the  use  of  results  by 
plaintiiTs'  attorneys  in  civil  actions  against  financial  institutions. 
We  therefore  urge  you  to  consider  a  more  comprehensive  approach  to  the  protec- 

tion of  self-testing  results  by  amending  Section  302  to  exempt  such  information  from 
disclosure  in  civil  litigation  as  well  as  in  the  regulatory  context.  We  also  ask  that 
you  consider  expanding  the  scope  of  the  compliance  review  protection  to  include  any 
compHance  review  conducted  by  a  financial  institution,  not  just  evaluation  of  fair 

lending  laws,  as  the  problem  of  unwarranted  disclosure  of  banks'  compliance  review eflbrts  has  also  occurred  in  the  context  of  other  laws. 

The  bill  also  amends  the  provisions  of  FICOA  and  the  Fair  Housing  Act  that  pro- 
vide for  regulatory  agencies  referring  a  possible  fair  lending  matter  to  the  Depart- 

ment of  Justice  or  the  Department  of  Housing  and  Urban  Development  (HUD).  Re- 
cent amendments  to  ECOA  removed  agency  discretion  in  the  referral  of  such  mat- 
ters where  there  is  a  possible  pattern  or  practice  of  violations  and  in  certain  other 

cases.  The  bill  makes  such  referrals  permissive  if  the  institution  has  already  identi- 
fied the  possible  violation.  We  support  the  elimination  of  mandatory  referrals  and 

we  suggest  that  the  bill  should  further  prohibit  referrals  where  the  institution  has 
discovered  the  matter  through  a  self-evaluation.  This  would  provide  an  additional 
incentive  to  evaluate  bank  practices  thoroughly  for  compliance. 

CRA  Reforms 

CBA  members  know  the  important  role  of  financial  institutions  in  helping  to  meet 
the  needs  of  their  communities — including  low-  and  moderate -income  neighborhoods 
and  families,  through  safe  and  sound  lending.  We  support  the  active  participation 
of  banks  in  community  development  and  affordable  lending,  and  we  have  long 
sought  the  means  to  make  these  products  and  services  a  viable  part  of  the  business 
of  banking. 

We  commend  the  agencies  for  their  tireless  efforts  on  behalf  of  CRA  reform.  They 
have  begun  and  continue  an  important  debate  on  the  appropriate  measure  of  a  fi- 

nancial institution's  commitment  to  lend  and  invest  in  its  community.  Many  im- 
provements were  made  by  the  agencies  in  the  recently  adopted  final  rule. 

The  original  purpose  of  CRA  was  to  ensure  that  regulated  lenders  were  doing 
their  part  to  help  meet  the  credit  needs  of  their  communities.  It  is  clear  from  all 
the  evidence  that  banks  are  doing  just  thai.  For  the  second  time,  CBA  has  compiled 
a  compendium  of  community  lending  and  investment  elTorts  of  banks  and  other  fi- 

nancial service  providers.  The  compendium,  called  Taking  Responsibility:  Financing 

America's  Community  Development,  displays  the  broad  range  of  programs  in  exist- 
ence, from  bank  community  development  corporations,  to  small  business  investment 

corporations,  to  community  development  loan  funds.  It  demonstrates  the  tremen- 
dous breadth  of  the  commitment  to  CRA  lending  by  financial  institutions,  and  belies 

the  argument  that  banks  are  not  actively  engaged  in  this  effort. 
As  the  compendium  shows,  banks,  bank  holding  companies  and  thrifts  are  ac- 

tively involved  in  an  array  of  community  reinvestment  programs.  Many  financial  in- 
stitutions engage  in  direct  lending  to  low-  and  moderate-income  individuals  and 

communities.  A  great  many  banks  also  enter  into  partnerships  with  intermediaries 
to  funnel  billions  of  dollars  into  underserved  communities;  and  many  employ  Fed- 

eral, State  and  local  government  programs  to  leverage  their  capital  to  serve  their 
communities.  Regardless  of  which  vehicle  for  development  is  employed,  the  compen- 

dium makes  one  thing  abundantly  clear — regulated  financial  institutions  are  play- 
ing a  major  role  in  efforts  to  meet  the  community  credit  needs  of  America. 

In  adciition,  the  results  of  CBA's  most  recent  Affordable  Mortgage  Survey  of  the 
larger  banks  that  comprise  its  membership — released  in  November  1994 — show  that 
the  vast  majority  of  the  surveyed  banks  offer  affordable  mortgage  products.  The  sur- 

vey measures  a  wide  variety  of  affordable  mortgage  products  designed  to  make 
mortgage  loans  and  other  banking  products  availaole  to  minorities  and  to  low-  and 
moderate-income  communities  and  individuals.  Of  the  130  respondents  (with  an  av- 

erage asset  size  of  $15.2  billion),  over  93  percent  said  they  have  a  program  or  pro- 
grams to  increase  purchase-money  home  mortgage  lending  to  minority  or  low-  to 

moderate-income  borrowers.  Among  the  features  mentioned  most  often  were  a  lower 
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downpayment  requirement,  and  more  flexible  debt-to-income,  loan-to-value  and 
credit  history  standards.  In  addition,  over  94  percent  have  an  automatic  second  re- 

view of  some  or  all  mortgage  denials,  and  an  impressive  86  percent  sponsor  or  sup- 

port a  prehomeownership  counseling  program.  The  facts  are  clear:  America's  banks 
are  committed  to  affordable  mortgage  lending. 
However,  we  do  not  believe  that  the  pressures  for  CRA  ratings  and  the  threat  of 

application  protests  are  creating  a  good  environment  for  sustained  and  viable  com- 
munity lending.  CRA  should  focus  on  incentives  instead  of  sanctions,  reduce  burden- 

some data  collection  instead  of  increasing  it,  and  encourage  a  business-oriented  ap- 
proach to  the  low-  and  moderate-income  marketplace. 

For  this  reason,  we  generally  support  the  bill's  amendments  to  CRA.  Section  133 
of  the  bill  would  allow  for  community  input  in  the  examination  process  and  estab- 

lishment of  a  conclusive  CRA  rating  until  the  bank's  next  examination.  This  would 
reduce  the  burdens  created  by  protests  during  the  applications  process.  Currently, 

the  Federal  banking  agencies  are  required  to  take  a  financial  institution's  CRA 
record  into  account  in  their  evaluation  of  an  application  to  merge  or  consolidate,  ac- 

quire another  institution,  relocate  a  branch,  or  take  other  actions  requiring  prior 

agency  approval.  The  agencies  permit  community  protests  of  an  institution's  CRA 
record  during  pending  applications,  and,  during  the  process,  regularly  reevaluate 

the  institution's  record — regardless  of  the  institution's  rating.  Since  a  protest  can  re- 
sult in  a  costly  delay  in  the  application  process,  the  threat  of  a  protest  has  become 

a  powerful  tool  in  the  hands  of  organizations  negotiating  with  financial  institutions. 
In  fact,  under  the  current  application  process,  CRA  application  protests  can  often 

skew  a  bank's  CRA  efforts  toward  the  priorities  of  one  particularly  litigious  or  vocal 
group  and  thus  away  from  the  Act's  broader  goal  of  serving  the  entire  community. 

The  bill  would  create  a  formal  community  input  and  appeals  process  during 
exams  that  would  substitute  for  the  opportunity  to  protest  many  applications.  Agen- 

cies would  publish  an  exam  schedule  every  quarter,  giving  the  public  time  to  com- 
ment on  institutions  scheduled  for  examination.  Following  exams,  the  public  and  the 

institution  would  have  30  days  to  request  a  review  of  the  rating.  The  final  rating 

would  be  "conclusive"  for  subsequent  applications,  and  a  "satisfactory"  or  better  rat- ing would  satisfy  the  requirements  of  tne  application  process. 
We  support  this  provision.  Under  CRA  as  amended  by  this  legislation,  once  an 

institution  has  been  thoroughly  examined  and  found  to  be  in  full  compliance  with 
CRA — with  input  from  consumers  and  with  an  opportunity  to  appeal  the  outcome — 
the  resulting  CRA  rating  should  be  considered  a  reliable  measure  of  performance. 
Both  institutions  and  their  communities  should  benefit  from  the  change.  For  the  in- 

stitutions, it  will  move  the  community  involvement  to  the  examination  stage,  where 
it  belongs,  and  prevent  unnecessary  reexamination  of  performance  during  applica- 

tions. Communities  may  find  they  can  have  a  greater  influence  on  the  outcome  of 
the  exams  through  a  more  formalized  process.  Where  they  now  have  the  greatest 
influence  only  on  institutions  involved  in  applications,  they  will  be  able  to  address 

the  CRA  performance  of  every  regulated  institution  equally. 
The  bill  would  consider  a  "satisfactory"  rating  (the  second  highest  of  four  ratings) 

to  be  enough  to  avoid  further  review  during  applications.  The  value  of  the  provision 
is  not  just  to  create  an  additional  incentive  to  perform  satisfactorily  under  CRA  (al- 

though it  would  certainly  do  so),  but  to  permit  institutions  that  are  performing  sat- 
isfactorily to  rely  on  their  rating  during  subsequent  applications.  In  effect,  it  gives 

greater  meaning  to  CRA  ratings.  At  the  same  time,  it  eliminates  redundant  evalua- 
tions generated  by  protested  applications.  Thus,  it  would  fulfill  the  purpose  of  CRA, 

to  encourage  institutions  to  help  meet  the  credit  needs  of  their  communities  consist- 
ent with  safe  and  sound  operation,  while  taking  a  step  toward  reducing  Government 

overregulation. 
We  do  not  support  repeal  of  CRA,  and  nothing  in  this  will  undermine  either  CRA 

or  the  CRA  regulatory  reform  that  the  agencies  have  just  concluded.  Indeed,  since 
the  regulatory  reform  is  intended  in  part  to  increase  the  meaningfulness  of  the  rat- 

ing system,  now  is  the  perfect  time  to  create  a  "conclusive  rating"  for  applications 
to  reflect  the  improved  rating  system. 

Section  231  oi  the  bill  would  also  amend  CRA  to  state  that  the  regulatory  agen- 
cies cannot  impose  any  recordkeeping  requirements  that  do  not  have  the  effect  of 

"eliminating,  streamlining,  or  reducing  regulatory  burdens  upon  [financial]  institu- 
tions." In  addition,  the  bill  prohibits  any  requirement  to  collect  and  report  loan  data, and  prevents  the  agencies  from  making  any  loan  data  public. 

This  would  eliminate  the  small  business  and  small  farm  loan  reporting  require- 
ments that  the  agencies  have  incorporated  into  the  revised  CRA  regulations,  but  it 

would  not  affect  the  collection,  reporting  and  public  disclosure  of  data  under  the 
Home  Mortgage  Disclosure  Act.  Race  and  gender  information  on  small  business  and 
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small  farm  loans  would  not  be  afTected  by  this  provision,  since  the  agencies  would notbe  requinng  it  under  CRA,  but  are  proposing  to  permit  it  under  ECOA 

rJi'^^'Ta^T'' u^^^n^\^  ̂ °  ''^^''f^  recordkeeping  and  reporting  burdens  under UKA.  In  1977,  when  CRA  was  under  consideration,  the  Act^s  sponsors  stated  that 
It  was  not  intended  to  impose  new  recordkeeping  requirements  on  regulated  institu- 

tions, and  that  bank  examiners  already  had  enough  data  at  their  disposal  to  exam- 
ine for  compliance  with  the  CRA.^  This  amendment  would  codify  that  intention  for tne  iirst  time. 

Although  many  institutions  find  the  additional  lending  data  useful  for  their  own 
purposes,  and  some  have  supported  the  additional  data  collection  mandated  by  the agencies  we  are  concerned  that  the  information  will  only  be  collected  and  reported by  regulated  financial  institutions  that  are  not  otherwise  exempt  from  the  reporting requirements.  The  result  is  that  in  many  markets,  only  a  small  portion  of  thrsmall busmess  lending  will  be  reported.  Examiners  will  compare  the  market  shares  among the  reporting  institutions,  but  will  have  no  information  on  the  majority  of  small busmess  loans  in  the  community.  The  results  will  be  virtually  meaningless.  Our  ex- perience with  HMDA  data  suggests  that  they  could  give  an  unreliable  and  erro- 

neously negative  picture  of  the  performance  of  the  banks  that  must  report  the  data. 
Electronic  Fund  Transfer  Act  Amendments 

f  ̂|.^^?PP'^  ̂ I'^.ti""  322  of  the  bill  which  would  amend  the  Electronic  Fund  Trans- 
ler  {t.t  1)  Act.  ihis  provision  provides  a  needed  incentive  to  consumers  to  safeguard 
the  means  of  access  to  their  deposit  accounts.  Such  an  incentive  does  not  exist  today because  the  EFT  Act  does  not  permit  financial  institutions  to  take  the  negligence ol  consumers  into  account  when  there  has  been  unauthorized  electronic  use  of  the 
consumers  deposit  account.  Unauthorized  use  of  debit  cards  results  in  many  mil- 

lions oj  dollars  in  losses  each  year.  A  significant  portion  of  those  losses  could  be 
avoided  completely  if  consumers  were  encouraged  to  be  more  diligent  in  protecting their  access  cards.  We  also  support  adoption  of  a  provision  in  the  EFT  Act  similar 
to  that  proposed  in  Section  321  of  the  bill  to  require  that  consumers  alleging  unau- 

thorized use  of  access  devices  cooperate  in  the  investigation  of  the  allegations 
We  also  urge  the  Senate  to  consider  the  addition  to  S.650  of  an  exemption  from 

^^^^.'■T^'""^  °^,^^^  ̂ K^  Act  for  an  important  new  EFT  technology:  the  "smart card.  These  cards  are  designed  to  have  value  stored  in  them,  and  to  be  used  by consumers  as  electronic  wallets.  When  used  as  stored  value  cards,  they  do  not  ac- 
cess a  consumers  deposit  account.  They  are  designed  to  be  the  equivalent  of  cash and  there  should  be  no  legal  distinction  between  the  two.  Stored  value  and  smart cards  will  be  used  in  environments  (such  as  subways,  convenience  stores  tele- 

phones, and  vending  machines)  where  cash  is  most  oaen  used  today.  Making  these cards  subject  to  the  liability  and  other  requirements  of  the  EFT  Act  is  unnecessary and  would  be  a  major  roadblock  to  the  continued  development  of  these  safe  inex- pensive and  convenient  alternatives  to  cash. 
The  costs  of  providing  the  necessary  equipment,  electronic  interface  and  docu- 

mentation to  comply  with  the  EFT  Act  would  be  prohibitive,  and  we  believe  that 
consumers  will  safeguard  these  cards  in  the  same  way  they  safeguard  cash  today buch  an  exemption  will  further  the  Congressional  goal  embodied  in  the  EFT  Act  of 
allowing  lor  the  continued  evolution  of  electronic  banking  services"  while  fostering 
the  development  of  emerging  EFT  technologies  and  insuring  adequate  protection! lor  consumers  in  the  use  of  EFT.^  o         ̂   ^ 
RESPA  Reforms 

CRA  supports  the  bill's  provisions  that  would  amend  RESPA.  First  and  foremost, Section  102  of  the  bi  1  would  transfer  RESPA  rulemaking  and  enforcement  authority 
away  from  HUD  to  the  Federal  Reserve  Board  (Board),  the  bank  regulatory  agencies and  the  Federal  Trade  Commission  (FTC).  This  switch  would  be  beneficial  l^r  sev- 

eral reasons.  As  retail  banks,  we  are  already  regulated  by  at  least  one  Federal 
banking  agency,  and  in  many  cases,  by  several.  Our  primary  Federal  regulators  al- 

ready conduct  compliance  examinations  and  are  familiar  with  bank  operations  We also  strongly  support  vesting  RESPA  rule  writing  authority  in  the  Board.  The  Board 
has  a  consistent  track  record  with  the  other  consumer  protection  regulations  for 
which  It  has  rulemaking  authority.  The  Board  generally  acts  responsibly  and  fairly in  implementing  statutory  requirements  by  balancing  the  concerns  of  afiected  par- 

ties with  legal  dictates.  In  addition,  we  support  the  provision  that  will  give  the Board  an  opportunity  to  conform  to  the  greatest  extent  possible  the  disclosure  re- 

^S.Rep.  No.  175,  95th  Cong.,  1st  Sess.  34  (1977). 
M5U.S.C.A.  1693b(a)(l). 
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quirements  of  RESPA  and  the  Truth-in-Lending  Act,  which  we  believe  would  be 
highly  beneficial  to  consumers. 

We  also  support  the  regulatory  relief  provision  in  Section  104  that  would  exempt 
subordinate  liens  and  most  business  loans  from  RESPA  altogether.  RESPA  was  en- 

acted largely  because  of  the  concern  that  real  estate  agents  were  abusing  their  tre- 

mendous influence  over  home  purchasers'  decisions  in  choices  of  other  settlement 
service  providers.  Because  this  underlying  concern  is  not  generally  present  in  the 
case  of  junior  liens  and  business  loans,  we  do  not  believe  that  consumers  will  suffer 
any  detriment. 
We  also  support  making  the  mortgage  servicing  transfer  disclosures  more  mean- 

ingful. The  current  law,  which  requires  lenders  to  maintain,  analyze  and  disclose 
the  percentage  of  mortgage  servicing  it  has  sold  for  each  of  the  last  3  years,  is  a 
truly  unnecessary  burden.  Any  concerns  of  mortgage  borrowers  about  this  issue  will 
be  addressed  by  the  simplified  disclosure  contained  in  the  bill. 

Truth-in-Savings  Reform 

We  support  the  repeal  of  the  Truth-in-Savings  Act  and  the  enactment  of  the  Pay- 
ment of  Interest  Act.  For  many  bankers,  the  Truth-in-Savings  Act  epitomizes  regu- 
latory burden.  The  problems  that  the  Truth-in-Savings  Act  ostensibly  addressed,  the 

calculation  of  interest  by  the  investable  balance  method  and  misuse  of  the  word 

"free"  in  advertising,  are  lost  in  a  morass  of  unnecessary  and  overly  burdensome 
disclosure  requirements  and  prohibitions.  In  order  to  comply  with  this  statute,  fi- 

nancial institutions  had  to  implement  costly  changes  in  the  computer  systems  used 
to  calculate  earnings  on  deposit  accounts,  completely  revise  disclosures  and  agree- 

ments that  were  in  most  cases  already  accurate  and  complete,  reprogram  periodic 
statements  to  accommodate  strict  regulatory  requirements  and  totally  revamp  the 
advertising  and  marketing  of  deposit  accounts.  The  costs  of  complying  with  this 
statute  have  been  enormous,  and  because  the  Federal  Reserve  Board  is  still  consid- 

ering major  amendments  to  the  permissible  methods  of  calculating  interest  on  ac- 
counts, we  are  not  yet  finished,  even  though  the  statute  was  enacted  in  1991.  Are 

consumers  better  on?  We  do  not  believe  tnat  they  are  any  better  informed  today 
about  the  terms  and  conditions  of  their  deposit  accounts  then  they  were  before  the 
law  went  into  effect,  and  we  believe  that  their  accounts  cost  more  because  of  the 
expenses  incurred  by  financial  institutions  to  implement  and  now  to  comply  with 
the  law.  We  therefore  strongly  support  the  repeal  of  the  Truth-in-Savings  Act.  How- 

ever, we  do  support  the  maintenance  of  the  prohibition  on  the  use  of  the  investable 
balance  method  of  calculating  interest  and  the  requirement  that  interest  begin  to 
accrue  on  interest-bearing  accounts  in  accordance  with  the  requirements  of  the  Ex- 

pedited Funds  Availability  Act,  because  they  benefit  consumers. 

Truth-in-Lending  Amendments 

We  support  the  provisions  of  the  bill  (§§  113-120)  that  address  problems  with  dis- 
closure in  mortgage  lending,  evidenced  by  the  series  of  class-action  lawsuits  based 

on  alleged  minor  errors  in  Truth-in-Lending  disclosures.  Under  existing  law,  lenders 
have  wasted  substantial  resources  dealing  with  this  situation.  The  language  in  the 
bill  would  resolve  the  problem. 

The  problem  revolves  around  Truth-in-Lending's  required  disclosure  of  the  finance 
charge,  which  includes  all  the  interest  paid  during  the  loan  and  some,  but  not  all, 

of  the  borrower's  closing  costs.  This  is  not  a  case  of  hidden  fees;  all  of  the  fees  and 
charges  at  issue  are  fully  disclosed  in  other  RESPA  or  Truth-in-Lending  disclosure 
statements.  The  problem  has  two  root  causes.  First,  the  current  tolerance  for  error 
is  an  exceedingly  narrow  $10,  which,  while  perhaps  appropriate  for  small  consumer 
loans,  is  unrealistic  for  mortgage  loans.  Second,  the  remedy  for  a  mistake  of  greater 
than  $10  in  classifying  a  fee  as  included  in  or  excluded  from  the  finance  charge  in 
a  refinancing  is  rescission  of  the  loan  for  up  to  3  years  after  closing.  For  example, 
on  a  $120,000  refinancing  loan  at  8  percent  with  $3,000  in  closing  costs,  rescission 
in  the  third  year  for  a  $12  technical  disclosure  error  could  result  in  a  windfall  pay- 

ment to  the  borrower  of  more  than  $30,000. 
CBA  supports  the  provisions  of  the  bill  which  provide  the  focused,  technical 

changes  to  this  law  that  are  necessary  to  accomplish  a  number  of  significant 
changes.  They  would  clarify  the  treatment  of  fees  and  charges;  expand  the  tolerance 
for  finance  charge  errors;  return  the  rescission  right  to  its  original  purpose  of  pro- 

tecting borrowers  who  may  not  know  they  are  allowing  the  lender  to  place  a  lien 
on  their  home;  remove  the  specter  of  these  class-action  lawsuits;  and  clarify  several 
other  issues,  such  as  actual  damages  and  assignee  liability.  At  the  same  time,  they 

leave  intact  Truth-in-Lending's  meaningful  consumer  protections  and  its  remedies 
to  discourage  noncompliance. 
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The  bill  also  contains  other  Truth-in-Lending  reforms  that  we  support.  Section 
321  of  the  bill  would  permit  creditors  to  impose  liability  in  excess  of  the  current  $50 
limitation  if  the  consumer  has  failed  to  notify  the  card  issuer  of  the  alleged  unau- 

thorized use  in  a  timely  manner  or  if  the  consumer  has  failed  to  cooperate  in  the 
investigation  of  the  alleged  unauthorized  use.  We  support  this  proposed  change  in 
the  liability  provisions  of  the  Truth-in-Lending  Act  and  suggest  that  a  similar 
amendment  to  the  EFT  Act  would  be  appropriate,  since  it  would  make  the  rules  uni- 

form and  compliance  easier  for  issuers  of  cards  that  are  both  credit  and  debit  cards. 
We  also  support  those  provisions  of  the  bill  that  would  simplify  the  disclosures 

required  for  adjustable  rate  mortgage  loans,  exempt  transactions  with  sophisticated 
consumers  from  the  Truth-in-Lending  Act,  and  generally  expand  the  exemption  au- 

thority of  the  Federal  Reserve  Board.  Enactment  of  these  provisions  would  further 
ease  the  extraordinary  compliance  burden  imposed  by  the  Truth-in-Ix?nding  Act  and 
Regulation  Z. 

Additional  Regulatory  Relief 

In  addition  to  the  above,  we  also  urge  the  addition  of  the  following  regulatory  re- 
lief provisions: 

Consumer  Leasing  Act  Simplification 

We  respectfully  request  that  you  consider  amendments  to  the  Consumer  Leasing 
Act  to  provide  for  reduced,  segregated  disclosures  and  simplified  advertising  disclo- 

sures. Unlike  the  Truth-in-Lending  Act,  the  Consumer  Leasing  Act  has  not  been 
simplified  since  its  passage  in  1976.  The  disclosures  currently  required  are  difficult 
for  consumers  to  read  and  comprehend.  Reducing  the  number  of  disclosures  and 
making  advertisements  easier  to  understand  will  still  give  consumers  the  informa- 

tion they  need  to  understand  the  essential  terms  of  their  leases  and  make  informed 
decisions.  Simplifying  and  segregating  the  disclosures  will  also  make  compliance 
easier  and  more  certain  for  lessors. 

Eumination  of  Separate  MSA  Requirement  in  CRA 

One  technical  correction  we  ask  you  to  add  to  the  bill  would  clarify  that  Section 
110  of  the  Riegle-Neal  Interstate  Act  was  meant  to  create  a  requirement  that  the 
Federal  bank  regulators  conduct  a  separate  CRA  evaluation  for  each  Metropolitan 
Statistical  Area  (MSA)  in  which  a  financial  institution  docs  business  only  for  insti- 

tutions with  interstate  branches.  Section  110  of  the  Riegle-Neal  Interstate  Act 
amended  CRA  to  require  the  public  portion  of  the  CRA  exam  results  to  be  provided 
separately  for  each  MSA  in  the  bank  s  lending  area  for  interstate  banks,  but  a  tech- 

nical omission  has  created  an  issue  that  the  requirement  may  apply  to  all  institu- 
tions. We  recommend  clarification  that  the  amendment  to  CRA  only  applies  to 

banks  with  branches  in  two  or  more  States.  This  was  undoubtedly  the  original  in- 
tent of  the  provision,  and  we  would  strongly  urge  you  to  consider  clarifying  it  at 

this  time. 

Transfer  of  Fair  Housing  Act  Interpretation  and  Enforcement  from  HUD  to 
Federal  Reserve  Board 

We  recommend  that  the  bill  transfer  to  the  Federal  Reserve  Board  and  the  Fed- 

eral banking  agencies  Fair  Housing  Act  i-ulcmaking  and  enforcement  authority  over 
regulated  financial  institutions.  As  with  RESPA,  financial  institutions  are  already 
regulated  and  examined  by  one  or  more  Federal  banking  agencies  and  it  would  be 
more  logical  and  efficient  if  those  regulators  were  also  charged  with  enforcing  our 
compliance  with  the  Fair  Housing  Act.  Under  the  Fair  Housing  Act,  HUD  currently 
may  exercise  infiuence  in  areas  traditionally  handled  by  bank  regulatory  agencies, 
sucn  as  depository  institution  lending. 

The  Fair  Housing  Act  prohibits  discrimination  in  residential  real  estate-related 
transactions  on  many  of  the  same  bases  as  the  ECOA.  Financial  institutions  are 
subject  to  both  in  the  provision  of  credit  related  to  residential  real  estate.  Yet  ECOA 
is  implemented  and  interpreted  by  the  Federal  Reserve  Board  through  Regulation 
B  and  enforced  by  the  Federal  banking  agencies  and  the  FTC.  The  Fair  Housing 
Act  is  interpreted  and  enforced  by  HUD.  Rulemaking  for  and  enforcement  of  the 
Fair  Housing  Act  for  financial  institutions  should  be  transferred  to  the  Federal  Re- 

serve Board  and  the  Federal  banking  agencies,  in  order  to  eliminate  this  redundant 
regulation,  standardize  enforcement,  and  avoid  multiple  regulators. 
Conclusion 

In  closing,  CBA  again  commends  the  Committee's  efforts  to  reduce  the  burdens 
placed  on  depository  institutions  by  excessive  laws  and  regulations.  Enactment  of 
a  self-testing  privilege,  reforms  to  CRA,  Truth-in-Lending  and  Truth -in -Savings,  and 
rationalization  of  the  RESPA  and  Fair  Housing  Act  regulatory  and  enforcement 
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scheme  will  be  of  enormous  help  to  financial  institutions  that  are  weighed  down  by 
the  heavy  costs  and  attention  that  are  now  devoted  to  compliance.  We  believe  that 
this  legislation,  by  striking  a  balance  among  consumer  protections,  incentives  for 
compliance  and  reduction  in  unnecessary  paperwork  and  disclosure,  will  be  wel- 

comed as  a  major  step  toward  ensuring  the  economic  viability  of  the  retail  banking 
industry  in  the  next  century.  Thank  you  for  the  opportunity  to  express  the  views 
of  the  Consumer  Bankers  Association. 

PREPARED  STATEMENT  OF  WARREN  R.  LYONS 

President,  AVCO  Financial  Services,  Irvine,  CA 

on  behalf  of  the  american  financial  services  association 

May  3,  1995 

The  American  Financial  Services  Association  appreciates  this  opportunity  to  ex- 
press our  views  on  S.650,  "The  Economic  Growth  and  Regulatory  Paperwork  Reduc- 

tion Act  of  1995." 
The  American  Financial  Services  Association  (AFSA)  is  the  trade  association  for 

a  wide  variety  of  nontraditional,  market-funded  providers  of  financial  services  to 
consumers  and  small  businesses.  As  adopted  by  our  members,  the  mission  of  AFSA 

"is  to  assure  a  strong  and  healthy  broad-based  consumer  lending  services  industry 
which  is  committed  to:  (1)  providing  the  public  with  a  quality  and  cost  effective  serv- 

ice, (2)  promoting  a  financial  system  that  enhances  competitiveness,  and  (3)  support- 

ing the  responsible  delivery  and  use  of  credit  and  credit  related  products." 
AFSA's  members  fit  into  four  basic  categories: 

•  Diversified  Financial  Services  Companies — These  are  companies  that  ofTer  a  broad 
range  of  financial  services  and  products  to  consumers  nationwide.  Many  of  these 
members  are  afTiliated  with  banks  or  other  insured  institutions. 

•  Automotive  Finance  Companies — These  companies  are  frequently  referred  to  as 

"captive  finance  companies."  They  provide  financing  for  customers  that  purchase 
the  manufacturer's  products.  In  adaition,  many  of  the  companies  or  their  parents 
have  branched  out  into  a  range  of  other  financial  services,  such  as  credit  cards 
or  mortgage  lending. 

•  Consumer  Finance  Companies — The  core  business  of  this  membership  segment  in- 
cludes: unsecured  personal  loans,  home  eauity  loans,  and  sales  financing  (for  re- 

tailers' credit  customers).  This  segment  includes  companies  of  all  sizes. 
•  Credit  Card  Issuers — This  membership  segment  offers  bank  cards,  charge  cards, 

credit  cards  or  private  label  cards.  AFSA  members  include  some  of  the  largest 
credit  card  issuers  in  the  U.S. 

Some  consumer  finance  companies  are  owned  by  or  are  alFiliated  with  depository 
institutions,  such  as  savings  &  loans,  consumer  banks  (limited-purpose  banks),  or 
credit  card  banks.  These  institutions  are  fully  regulated  institutions,  subject  to  all 
of  the  laws  and  regulations  applying  to  banking  institutions,  including  the  Commu- 

nity Reinvestment  Act  and  the  Home  Mortgage  Disclosure  Act.  They  are  regularly 
examined  by  State  and  Federal  banking  authorities. 

In  addition,  each  of  these  consumer  lenders  must  comply  with  Federal  regulations 
relating  to  consumer  credit — the  Equal  Credit  Opportunity  Act,  the  Truth -in -Lend- 

ing Act,  the  Real  Estate  Settlement  Procedures  Act,  the  Consumer  Leasing  Act,  the 
Fair  Credit  Billing  Act,  the  Fair  Credit  Reporting  Act,  and  the  Federal  Trade  Com- 

mission's Credit  Practices  Rule  are  among  the  most  important. 
Consumer  lenders  which  are  not  depository  institutions  are  generally  licensed  and 

regulated  by  the  State  banking  department  or  the  department  of  corporations  in 
every  State  in  which  they  operate,  often  separately  regulated  for  each  product.  They 
are  subject  to  State  laws  governing  the  rates  they  can  charge  on  consumer  loans, 
as  well  as  State  consumer  protection  laws. 

As  the  above  demonstrates,  AFSA  members  are  important  sources  of  credit  to  the 
American  consumer,  providing  between  10  and  15  percent  of  all  consumer  credit. 
AFSA  members  are  highly  innovative  and  compete  at  all  levels  in  the  financial  serv- 

ices markets.  Our  members  have  charged  AFSA  with  promoting  a  free  and  open  fi- 
nancial services  market  that  rewards  the  highest  level  of  competitiveness. 

Summary  of  AFSA's  Position  on  S.650 

AFSA  strongly  supports  S.650.  It  takes  a  major  step  toward  simplifying  the  enor- 
mously complex  Federal  consumer  lending  laws  that  have  evolved  over  the  past  25 
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years  and  which  place  significant  operating  burdens  on  consumer  creditors  These 
burdens  have  become  mgrained  in  the  creditor's  infrastructure  as  a  part  of  the  cost of  doing  busmess.  Credit  grantors  expend  significant  resources  on  compliance  which has  become  an  industry  in  and  of  itself,  consisting  of  lawyers  and  myriad  tvoes  of comphanoe  experts.  Despite  the  best  of  intentions,  it  is  not  clear  from  common 
sense  individual  experience  or  any  available  empirical  evidence  that  very  much  of this  ellort  and  its  associated  costs  really  benefit  consumers.  AFSA  strongly  feels that  complex  consumer  laws  and  regulations  detract  from  the  fundamental  aspects 01  the  consumer  credit  transaction. 
The  attached  chart  (after  page  5)  from  a  Federal  Reserve  Bulletin  article  based 

on  a  survey  of  home  equity  borrowers  by  the  Survey  Research  Center  of  the  Univer- 
sity of  Michigan,  gives  some  idea  of  the  problem.  While  almost  100  percent  of  all consumers  knew  or  learned  that  there  was  a  lien  on  their  home  and  approximately 

■^I^?\t''^r^  ̂ ^^^-  t^je'-e^as  a  right  to  cancel,  only  6  to  8  percent  of  consumer 
said  that  the  Tnath-in-Lending  Act  ("TILA"  or  "Truth-in- Lending")  disclosures  af- fected their  credit  decisions.  Between  85  and  90  percent  of  consumers  recalled  re- 

ceiving the  disclosures,  and  of  this  group,  between  63  and  67  percent  said  they 
found  these  disclosures  "helpful."  Between  89  and  95  percent  of  consumers  indicated satisfaction  with  their  loan.  These  figures  vary  only  slightly  for  nonhome  equity,  in- stallment credit.  Unfortunately,  these  types  of  consumer  studies  are  all  too  rare  but 
they  vahdate  the  cost-benefit  concerns  raised  by  consumer  lenders  and  raise  serious 
Questions  as  to  whether  consumers  need  or  want  this  type  of  regulation.  Consumers do  want  meaningful,  simple  disclosures,  but  this  is  rarely  achieved 
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product,  their  shopping  for  credit,  their  knowledge 

of  consumer  protections,  and  their  atutudes  toward 

their  home  equity  accounts.  For  comparison,  simi- 
lar questions  were  asked  of  consumers  who  were 

users  of  other  forms  of  installment  credit  but  who 

did  not  have  any  home  equity  debt  outstantiing. 

One  hne  of  questioning  focused  on  consumers' 
understanding  about  creditors'  secunty  interest  in 
their  residences.  Almost  all  users  of  home  equity 

credit  (99  percent  of  credit  line  holders  and  98  per- 
cent of  tradiuonaJ  home  equity  loan  borrowers) 

indicated  that  the  lender  had  explained,  or  they  had 

already  known,  that  their  home  was  collateral  for 

the  loan  (table  Hi.  About  90  percent  of  both  groups 

recalled  the  lender  informing  them  that  they  had 

the  nght  to  cancel  the  credit  arrangement  within 

three  days,  or  said  that  they  had  already  known 

about  that  protecuon.' 
Consumers  with  home  equity  credit  cited  many 

courses  of  action  a  creditor  might  take  if  they 

missed  several  payments,  including  foreclosing  on 

their  home,  sending  late-payment  notices,  contact- 

ing a  coUectioD  agency,  assessing  late-payment 
fees,  and  working  out  a  revised  payment  schedule. 

When  asked  what  they  thought  was  the  worst  thing 

a  lender  could  do  if  several  payments  were  missed, 

most  respondents  (78  percent  of  credit  line  holders 

and  87  percent  of  traditional  home  equity  loan 
borrowers)  said  the  lender  could  foreclose  on  the 

loan.  Thus,  although  virtually  all  home  equity 

account  holders  recognized  that  a  lien  had  been 

placed  on  their  property,  not  all  believed  that  fore- 
closure and  loss  of  the  property  was  the  most 

severe  possible  outcome,  perhaps  indicating  that 
some  borrowers  have  substantial  other  resources 

available  to  meet  obligations. 

Another  group  of  questions  concerned  efforts  to 
gather  information  before  opening  an  account. 

About  two-fifths  of  home  equity  credit  account 
holders  searched  for  information  about  home  equity 

credit  before  opening  the  account,  slightly  more 

than  the  proportion  of  installment  credit  users. 
Most  of  the  information  searches  involved  calling 

or  visiting  one  or  more  institutions  to  ask  about 

interest  rates.  Well  over  90  percent  of  the  searchers 

said  they  were  able  to  get  all  the  information  they 

were  looking  for.  and  a  few  more  said  they  were 
able  to  obtain  at  least  some  of  the  information  they 

sought.*  Eighty-nine  percent  of  credit  line  holders 
recalled  having  received  a  Truth  in  Lending  (TIL) 

disclosure  statement,  and  90  percent  of  that  group 

had  saved  the  statement.'  The  proportion  that 
recalled  having  received  a  TIL  statement  was 

slightly  lower  for  users  of  traditional  home  equity 

loans,  although  the  proportion  of  this  group  that 

had  saved  the  statement,  at  93  percent  was  slightly 

higher.  About  two-thirds  of  those  who  recalled 
having  received  a  TIL  statement  said  the  statement 
had  been  helpful  to  them  in  some  way,  but  only 

6  percent  to  12  percent  said  the  TIL  statement  had 
affected  their  decisions  to  use  credit. 

3    The  ihree-d2>  nght  lo  cancel  t  home  equit\  loan  mnsacDon, 
knovin  as  the  nght  of  rescission,  is  pan  of  the  Truth  in  Lending 

4  These  quesoons  were  asked  only  of  those  who  had  obtained 
borne  equity  credit  or  instalimeni  credit.  The  survey  did  not  address 
the  experience  of  any  households  that  might  have  sought  home 

equity  credit  but  did  not  obtain  il 
3.  Truth  in  Lending  disclosure  sutements  must  be  provided  to 

cofuumers  by  creditors  in  connection  with  credit  transacuons  The 
tuiements  include  infonnation  about  key  terms  related  to  the 
traosacuon.  mduding  (he  annual  percenuge  rate 
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S.650  identifies  a  number  of  major  problem  areas  in  regulation  and  takes  con- 
structive steps  in  reducing  the  burden  on  lenders  without  impairing  consumer  pro- 

tection. When  consumer  abuses  do  occur,  it  is  frequently  in  very  limited  situations 
where  market  forces  are  weak;  no  legitimate  lender  operating  in  a  competitive  mar- 

ket can  stay  in  business  for  long  by  mistreating  customers.  Unfortunately,  punitive 
legislation  and  regulation  directed  at  a  limited  class  of  problems  has  frequently 
ended  up  impairing  an  entire  industry  as  opposed  to  solving  the  problem  through 
strengthening  market  forces  and  increasing  competition.  That  is  wny  S.650  is  nec- 
essary. 
We  are  particularly  pleased  that  the  bill  will  provide  for  reconciling  two  of  the 

most  far-reaching  and  complex  disclosure  statutes  for  consumer  credit — the  Truth- 
in-Lending  Act  and  the  Real  Estate  Settlement  Procedures  Act.  Not  only  do  these 
statutes  have  two  different  mechanisms  for  providing  similar  information  in  real  es- 

tate transactions,  but  they  are  presently  interpreted  by  two  different  regulators.  By 
transferring  interpretive  authority  of  the  Real  Estate  Settlement  Procedures  Act  to 
the  Federal  Reserve  Board  with  instructions  to  eliminate  duplicative  and  unneces- 

sary requirements,  8.650  would  begin  to  simplify  and  even  reduce  the  extraordinary 
paperwork  which  is  involved  in  most  real  estate  transactions  today. 

We  are  also  pleased  that  the  bill  would  remove  some  classes  of  loans  from  RESPA 
coverage,  and  are  hopeful  that  the  Committee  will  consider  making  additional  fun- 

damental changes  to  the  Act.  These  changes  would  include  eliminating  the  sub- 

stantive price  control  mechanism  of  "Section  8"  from  RESPA,  and  replacing  it  with 
disclosure  requirements  for  the  purpose  of  noticing  consumers  of  when,  why  and 
how  fees  are  paid  to  settlement  service  providers  in  real  estate  transactions. 

In  addition  to  taking  steps  to  eliminate  duplication  and  overlap  between  RESPA 
and  the  Truth-in-Lending  Act,  S.650  also  addresses  some  of  the  most  serious  prob- 

lems specific  to  the  Truth-in-Lending  Act.  Specifically,  the  bill  would  clarify  the  Act 
to  rectify  the  uncertainty  and  inflexibility  in  the  law  that  gave  rise  to  the  Rodash 
decision  and  prevent  further  class-action  suits  over  minor,  technical  violations  of 
TILA.  It  would  also  expand  rescission  exemption  to  all  refinances  and  consolidations 
secured  by  a  first  lien  and  exempt  third  party  closing  agent  fees  from  finance 
charges  if  not  expressly  required  and  retained  by  the  creditor.  The  tolerance  level 
would  be  increased  from  $10  to  $100  and  liability  would  be  limited  for  individual 
and  class  actions  based  on  taxes,  fees,  delivery  charges  or  within  the  tolerance  level 
to  transactions  consummated  and  classes  certified  prior  to  October  1,  1994.  The  bill 
will  modify  the  waiver  of  the  right  of  rescission,  provide  more  flexibility  on  ARM 
disclosures,  and  allow  sophisticated  borrowers  to  be  exempt  from  TILA  disclosures. 
Although  we  hope  there  is  room  for  discussion  on  such  issues  as  tolerance  levels 

and  rescission  reform,  we  commend  the  bill's  sponsors  for  taking  the  first  important 
steps  toward  making  the  Act  a  more  useful  ana  "user- friendly"  law. 
AFSA  also  is  pleased  to  provide  our  positions  on  each  of  the  following  issues: 

•  Title  II  currently  addresses  the  Home  Mortgage  Disclosure  Act  (HMDA)  to  in- 

crease the  exemption  for  "small  institutions."  While  AF'SA  does  not  oppose  this 
provision,  we  believe  that  a  more  meaningful  change  would  be  to  limit  its  applica- 

bility to  those  loans  which  are  actually  meant  to  serve  the  housing  needs  of  a 
community,  specifically  home  purchase  loans  and  home  improvement  loans.  Un- 

fortunately, the  law  has  been  interpreted  in  recent  years  to  go  far  afield  from  the 
type  of  lending  that  is  actually  intended  to  help  people  purchase  homes;  the  regu- 

lations now  cover  refinancings  and  some  types  of  equity  loans  which  are  not  used 
for  housing  purposes. 

•  Although  S.650  does  not  currently  address  the  Consumer  I.«asing  Act,  AFSA  be- 
lieves that  a  legislative  update  of  selected  provisions  is  necessary  to  assist  the  reg- 

ulators and  help  maintain  the  integrity  ot  this  important  mode  of  automotive  ac- 
quisition. 

•  AFSA  strongly  supports  the  provisions  of  S.650  that  address  a  restriction  on  22 
limited  purpose  banks  whose  asset  growth  is  restricted  by  law  to  7  percent  annu- 

ally. Section  308  repeals  the  7  percent  growth  restriction. 
•  Section  134  of  the  bill  amends  the  Community  Reinvestment  Act  to  ease  the  CRA 

compliance  burden  for  "special  purpose  banks,"  by  requiring  the  Federal  banking 
agencies  to  develop  compliance  standards  for  these  institutions  that  are  "consist- 

ent with  the  specific  nature  of  the  businesses."  AFSA  supports  this  provision. 
However,  we  urge  the  Committee  to  consider  broadening  its  scope  to  address 
other  special  purpose  banks  which  also  have  CRA  compliance  difiiculties.  The  lim- 

ited nature  of  these  institutions  makes  compliance  difficult  as  there  are  many 
types  of  lending  that  they  cannot  undertake. 

•  We  support  the  bill's  expansion  of  the  kind  and  amount  of  credit  available 
through  a  savings  association  by  broadening  the  definition  of  a  "qualified  thrift 
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investment"  for  purooses  of  the  65  percent  portfolio  asset  limitation  under  the yualiiiea  Innit  Lender  test. 

Specific  Comments  on  the  Legislation 

Title  I:  Reductions  in  Government  Overregul\tion 
Title  I  is  intended  to  simplify  and  unify  the  mortgage  lending  process  AFSA  is particularly  interested  in  these  provisions,  especially  those  pertaining  to  the  Real 

Estate  Settlement  Procedures  Act  ("RESPA").  AFSA  strongly  supports  the  proW- sions  of  S.650  moving  RESPA  rulemaking  authority  from  HUD  to  the  FED 
ITie  problem  IS  that  two  Federal  agencies  have  overlapping  responsibilities  for market  regulation  of  the  home  mortgage  lending  market.  The  Federal  Reserve 

Board  administers  the  Tnith-in- Lending  Act.  The  Department  of  Housing  and 
lIrrnHr'^i°P"?^^<'  ̂   "V.D  ̂   administers  the  Real  Estate  Settlement  Procedures Act  Both  Iruth-in-Lending  and  RESPA  require  disclosures  and  regulate  home mortgage  prices  and  terms,  with  the  intention  of  increasing  the  efficiencv  of  the 
home  lending  markets.  

-^ 

The  Fed's  administration  of  Truth-in- Lending  has  on  the  whole  been  relatively successful  Consumer  awareness  of  home  mortgage  interest  rates  has  increased 
enormously  since  1968  to  the  improvement  of  competitive  conditions  in  the  home mortgage  market.  HUDs  administration  of  RESPA  has  not  been  successful  by  any measure.  Since  1974  when  RESPA  was  enacted,  the  agency  has  failed  to  meet  Con- 

gress deadlines  for  adopting  regulations,  has  shifted  its  regulatory  emphasis  from time  to  time  lor  no  apparent  reason,  and  has  been  slow  to  provide  regulated  busi- nesses with  interpretive  guidance,  particularly  where  guidance  has  been  needed with  bection  8  and  escrow  account  administration.  As  a  result,  RESPA  has  become 
a  significant  regulatory  burden  on  mortgage  lending.  In  particular,  HUD's  adminis- 

tration of  Section  8,  the  so-called  regulation  against  "l<ickbacks"  and  "unearned 
tees,  has  expanded  what  was  intended  to  be  a  narrow,  market  supporting  provision into  a  sweeping  regulation  which  seriously  impedes  efficient  and  elTective  organiza- tion and  growth  in  mortgage  lending,  to  the  consumer's  detriment. The  solutions  for  these  regulatory  problems  in  our  view  would  be  to: 
•  Transfer  RESPA  enforcement  responsibility  from  the  Department  of  Housing  and Urban  Development  to  the  Federal  Reserve  Hoard,  where  RESPA  which  regulates 

mortgage  loans,  can  be  administered  with  Truth-in-Unding  and  other  regulation 
of  mortgage  loans  by  the  Fed's  Consumer  Affairs  Division. 
S. 650  would  mandate  this  transfer  of  interpretive  authority  from  HUD  to  the 

l-ederal  Reserve  Board.  Although  the  Board  is  by  no  means  perceived  by- the  mort- 
gage lending  industry  to  be  an  "easy"  regulator,  we  are  confident  that  its  concurrent junsdiction  oyer  the  two  primary  substantive  mortgage  lending  statutes,  RESPA and  IILA,  will  ultimately  lead  to  a  more  rational  and  workable  regulatory  environ- 

ment. We  commend  the  bill's  sponsors  for  including  this  important  provision 
•  Repeal  the  coverage  of  "subordinate  liens"  and  "refinancings"  under  RESPA  The statute  was  enacted  in  1974  in  order  to  further  the  national  goal  of  encouraging 

■f^'^^.^u^"^'"^"'?-  •  ,  coverage  of  home  equity  loans  and  refinancings  has  little 11  anything  to  do  with  promoting  home  ownership.  The  statute  was  designed  to 
address  the  various  relationships  and  dealings  which  occur  in  home  purchase  situ- 

ations. Ihe  RLSPA  coverage  of  transactions  other  than  home  purchase  trans- 
actions often  is  ill-fitting  and  even  has  the  effect  of  inhibiting  efficient  markets in  these  types  of  loans.  We  are  pleased  that  S.650  does  eliminate  RESPA's  cov- 

?r^i?,*°  ,o     °™^"^^^,  ''^"^'   ̂ "^  ̂ ^^"^  ̂ ^^^   refinancings  also  be  exempt  under KlLbFA.  (bee  proposed  amendment  in  Appendix.) 

•  Although  it  is  not  presently  addressed^  in  the  bill,  AFSA  does  recommend  that Congress  replace  RESPA  s  present  in  terrorem  criminal  and  civil  Section  8  bar  on 
sales  incentives  and  commissions  within  the  mortgage  lending  industry  with  a 
simple  disclosure  provision  which  tells  consumers  that  a  sales  commission  is  being paid.  Section  8  is  direct  interference  with  market  prices  and  is  totally  unnecessary to  correct  market  dysfunction. 

What  Does  RESPA  Do? 

In  general,  RESPA  does  four  things:  It  requires  early  and  full  disclosure  of  the 
prices  for  the  services  that  mortgage  borrowers  will  pay  to  obtain  their  loan,  both 

•  /'^^!u^^^  also  administers  the  Equal  Credit  Opportunity  Act  ("KCOA")  and  HUD  also  admin- isters the  Fair  Housing  Act  ("Fair  Housing").  The  Federal  Trade  Commission  ("FTC")  has  gen- eral jurisdiction  to  control  unfair  or  deceptive  acts  or  practices  under  Section  5  of  the  Federal 
irade  Commission  Act,  and  special  jurisdiction  to  deal  with  the  Fair  Credit  Reporting  Act  and the  fair  Debt  Co  lection  Practices  Act.  This  proposal  would  not  afTect  administration  of  ECOA I*  air  Housing  or  the  FTC. 
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when  they  apply  for  the  loan  and  when  they  close  the  loan.  The  familiar  "Good 
Faith  Estimate,  "HUD  Booklet"  and  "HUD-1 '  form  are  provided  under  this  regula- 

tion. Since  1978,  Truth-in-Lending  has  reauired  extensive  interest  rate  ("Annual 
Percentage  Rate")  and  terms  disclosures  at  tne  same  time. 

It  imposes  regulation  on  mortgage  escrow  accounts,  regulating  the  amount  a  lend- 
er can  hold  in  escrow  and  requiring  annual  reporting  on  escrow  accounts. 
In  Section  8,  it  imposes  criminal  and  civil  penalties  if  HUD  or  a  court  finds  that 

the  price  charged  for  a  settlement  service  in  a  home  mortgage  transaction  was  "too 
high."  It  imposes  the  same  sanctions  if  any  business  involved  in  a  residential  home 
purchase  or  refinancing,  or  in  a  home  equity  loan,  pays  "anything  of  value,"  includ- 

ing a  simple  sales  commission,  to  a  person  who  assists  in  the  advertising,  marketing 
or  application  process  of  a  home  mortgage,  unless  that  person  fits  three  exemptions, 

is  the  lender's  own  employee  or  is  a  mortgage  broker. 
Since  1989,  it  has  required  disclosures  and  imposed  regulation  concerning  mort- 

gage servicing  transfers. 
Section  8  is  the  kind  of  overbroad,  imprecise  and  burdensome  regulation  that 

should  be  immediately  changed  as  part  of  regulatory  simplification. 

Section  8's  Reflation  of  the  Market 
Section  8  follows  a  common  pattern  of  Congressional  market  regulation:  A  broad, 

general  standard  for  market  regulation  is  enacted  in  a  statute  which  clearly  states 

the  purpose  is  to  stop  "unnecessary"  or  "abusive  practices,"^  but  its  application  is 
delegated  to  a  Federal  agency  to  apply  sensibly.  RESPA  authorizes  HUD  to  adopt 
regulations  and  make  exceptions  under  Sections  8(cX5)  and  19  of  the  Act.^ 

But  even  when  compared  with  other  Federal  regulation.  Section  8  gives  HUD — 
and  the  courts  which  enforce  it — extraordinary  discretion  over  market  prices.''  Lit- 

erally, Section  8  permits  HUD,  rather  than  market  forces,  to  determine  whether  the 
prices  one  settlement  service  provider  charges  a  consumer  or  another  settlement 

service  provider  are  "too  high,"  and  whether  the  settlement  service  was  really 
"worth"  what  was  paid.  Civil  and  criminal  penalties  can  be  imposed,  depending  on 
what  HUD  or  a  court  decides  should  have  been  paid.  Under  this  provision,  HUD 

can  scrutinize  charges  of  real  estate  agents,^  title  companies,  lenders,  closing  attor- 
neys and  agents,  insurance  agencies,  appraisers,  termite  inspectors,  express  mes- 

senger services  and  all  the  other  businesses  that  combine  to  make  a  residential 
mortgage  closing.  As  a  Federal  agency  regulating  an  industry  sensitive  to  adverse 
publicity,  HUD  has  the  further  in  terrorem  ability  to  issue  a  press  release  announc- 

ing a  decision  to  seek  enforcement  against  a  lender. 
The  extraordinary  breadth  of  the  Federal  regulatory  authority  over  the  home 

mortgage  market  which  Section  8  confers  upon  HUD  is  obscured  by  the  statute's 
characterization  of  fees  paid  for  a  referral  of  a  customer  to  a  settlement  service  pro- 

vider as  "kickbacks,"  and  by  its  exception  for  "bona  fide  .  .  .  compensation  .  .  .  for 
goods  or  .  .  .  services"  actually  provided.  However,  on  the  face  of  the  statute,  nei- 

ther a  "referral"  nor  a  "kickback"  is  technically  necessary  to  prove  a  violation  of  Sec- 
tion 8.  Under  Section  8(b),  payment  of  a  "portion,  split  or  percentage"  of  a  settle- 

ment service  charge,  standing  alone,  is  a  violation,  unless  the  payment  is  received 
in  exchange  for  goods  or  services  actually  provided.  Since  any  business  making  a 
payment  to  another  settlement  service  provider  will  itself  obtain  its  revenue  directly 
or  indirectly  from  some  payment  for  a  settlement  service  charge,  it  is  literally  true 
that  any  payment  a  settlement  service  provider  receives  from  anyone  other  than  the 

consumer  is  a  "portion"  of  a  settlement  charge.  This  makes  the  main  limit  on  Sec- 

^12  U.S.C.  §260I(a)  ('The  Congress  finds  that  significant  reforms  in  the  real  estate  settle- 
ment process  are  needed  to  insure  that  consumers  .  .  .  are  protected  from  unnecessarily  high 

settlement  charges  caused  by  certain  abusive  practices.  .  .  .");  (b)  ("It  is  the  purpose  of  this chapter  to  effect  certain  changes  in  the  settlement  process  for  residential  real  estate  that  will 
result — .  .  .  (2)  in  the  elimination  of  kickbacks  or  referral  fees  that  tend  to  increase  unneces- 

sarily the  costs  of  certain  settlement  services.  .  .  .)" 
^12  U.S.C.  §  2617(a):  'The  Secretary  is  authorized  to  prescribe  such  rules  and  regulations,  to 

make  such  interpretations,  and  to  grant  such  reasonable  exemptions  for  classes  of  transactions, 
as  may  be  necessary  to  achieve  the  purposes  of  this  chapter." 

*A  similar  provision,  known  as  "Stark  I  and  Stark  II"  is  used  to  control  doctor  referrals  of 
their  patients  to  their  own  medical  service  businesses,  or  in  exchange  for  a  referral  fee.  But  even 
if  such  controls  are  justifiable  there,  it  is  obvious  that  the  market  for  Medicare  reimbursable 
medical  services  is  peculiar.  The  patient,  the  medical  consumer,  docs  not  shop  for  price  since 
the  price  is  paid  through  Medicare.  Now  that  Truth-in-Lending  requires  disclosure  of  interest 
rates,  consumers  can  shop  for  home  mortgage  rates,  and  it  is  clear  that  price  and  service  com- 

petition is  as  strong  in  the  home  lending  market  as  in  other  consumer  goods  and  services  mar- kets. 

® There  is  an  exemption  for  the  real  estate  broker's  commission  for  selling  the  real  estate,  but 
other  charges,  such  as  for  finding  a  mortgage  loan,  are  subject  to  RESPA  regulation. 
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tion  8's  broad  reach  the  exception  for  bona  fide  compensation  for  goods  or  services actually  provided.®  Because  Section  8  does  not  define  when  a  payment  is  "bona  fide" 
or  really  "for"  a  good  or  service,  it  is  led  to  the  discretion  ofHuD  or  the  courts  to 
decide  what  is  "bona  fide."  The  statute  sets  virtually  no  independent  standard  for this  market  intrusion. 

It  is  true  that  under  Section  8(a),  a  separate  violation  of  Section  8  occurs  when 
there  is  an  agreement  to  pay  compensation  for  a  "referral,"  including  a  "kickback  " subject  to  the  same  exceptions  as  for  Section  8(b).  However,  neither  kickback"  nor 
"referral"  are  defined  by  Section  8,  again  leaving  to  HUD's  discretion  in  the  first instance  the  determination  of  what  is  not  permitted. 

Congress  Intended  HUD  to  Restrict  Section  8's  Broad  Language So  That  it  Only  Applied  to  Control  Clear  Abuses 

Congress  intended  Section  8  only  to  bar  pricing  practices  which  clearly  would  not 
exist  in  a  competitive  mortgage  lending  market.  Congress  intended  there  would  be 
no  violation  of  Section  8  unless  it  were  shown  that  a  practice  arose  in  a  market 
which  was  not  competitive  and  that  prohibiting  the  practice  clearly  would  improve the  workmgs  of  a  competitive  market  in  mortgage  lending.  Congress  dealt  with  the 
topic  in  this  way  because  the  actual  evidence  of  market  dysfunction  justifying  regu- lation which  it  had  before  it  was  neither  clear  nor  nationwide.  It  therefore  enacted 
a  general  prohibition  with  crucial  terms  undefined,  and  delegated  its  application  to 
the  courts  and  to  HUD.  In  both  Section  8(c)  and  Section  19,  it  permitted  HUD  to make  exceptions  by  regulation. 

The  Congressional  finding  stated  in  Section  1  of  the  Act  is  not  that  the  market 
for  settlement  services  was  characterized  by  "unnecessarily"  high  charges  nation- 

wide, but  only  "in  some  areas  of  the  country."  Section  1  of  the  Act  justifies  the  mar- ket intrusion  of  Section  8  as  protecting  consumers  from  "unnecessarily  high  settle- 
ment charges  caused  by  certain  abusive  practices"  and  elimination  of  "kickbacks  or referral  fees  that  tend  to  increase  unnecessarily  the  costs  of  certain  settlement  serv- 

ices" (emphasis  added).  In  other  words,  Section  8  did  not  create  a  per  se  prohibition of  "referral  fees."  Paving  such  a  fee  was  only  prohibited  when  it  was  determined 
the  fee  "unnecessarily"  increased  settlement  charges  or  was  otherwise  "abusive." 
Fees  are  not  "abusive"  or  "unnecessary"  if  they  would  be  charged  in  a  reasonably competitive  market. 

TiiTk^A^^^^^"'^^  developed  in  the  Congressional  hearings  and  summarized  in  the 
HUD-VA  report.  Mortgage  Setllement  Costs,  submitted  to  Congress  and  relied  on 
as  the  basis  for  the  legislation,  justified  the  need  for  Section  8  solely  in  terms  of 
market  dysfunction.  The  undesired  market  practices  are  described  in  this  legislative 
history  as  "price  gouging,"  "reverse  competition"  and  other  practices  which  do  not occur  in  competitive  markets  for  consumer  goods  and  services.  However,  the  evi- 

dence in  the  hearings  and  in  Mortgage  Settlement  Costs  did  not  clearly  show  that 
market  dysfunction  was  widespread,  consistent  or  structural.  In  fact,  the  evidence 
was  equivocal  and  episodic.  There  was  some  evidence  that  closing  costs  were  some- 

times large  and  sometimes  varied  widely  from  one  locale  to  another,  that  the 
charges  made  sometimes  did  not  refiect  the  "actual  cost"  of  the  service  provider  (at least  as  determined  by  the  observer),  that  various  participants  in  the  closing  process 
paid  fees  to  each  other  in  addition  to  charging  the  consumer,  and  that  some  services 
were  sometimes  tied  to  other  services.  The  most  common  consumer  complaint  was 
that  the  consumer  was  shocked  and  surprised  by  the  size  of  the  closing  costs  he  or 
she  had  to  pay.  But  these  complaints  were  not  universal.  The  strongest  complaints 
came  from  the  Washington,  DC  area  and,  in  particular,  from  one  consumer  group 
of  homebuyers  who  were  cleariy  angry  about  being  surprised  by  a  large  additional 
amount  being  charged  at  closing  which  they  did  not  expect  to  have  to  pay.  The  high- er closing  costs  were  also  found  in  the  Mid-Atlantic  area.  All  this  evidence  was  col- 

lected prior  to  1974. 
Since  1974,  RESPA  has  been  amended  in  1976,  1983,  1988,  1990  and  1991.  But 

except  for  the  1983  "controlled  business"  amendment,  those  amendments  have  fo- cused on  matters  outside  the  scope  of  Section  8.  No  additional  evidence  of  market 
dysfunction  in  the  market  for  settlement  services  has  been  developed  and  presented 
in  the  hearings  accompanying  the  amendments.  Nor  has  Congress  changed  the  basic structure  of  Section  8. 

HUD  Has  Broadened  Section  8  Far  Beyond  Its  Intended  Scope 
HUD  has  turned  Section  8  from  a  narrow  corrective  of  market  dysfunction  into 

a  prohibition  against  paying  anyone  not  your  own  employee  or  a  full  time  mortgage 

'There  are  specific  exemptions  for  certain  special  classes  of  transactions  (e.g.  for  "controlled business  arrangements"). 
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broker  for  sales  activity.  The  central  step  in  this  enforcement  posture  is  HUD's  posi- 
tion that  the  cost,  effort  and  value  of  selling  mortgage  loans  and  settlement  services 

is  worth  nothing.  Therefore  anv  payment  for  sales  activity  is  not  "bona  fide"  and 
violates  Section  8.^  But  HUD  does  not  apply  this  prohibition  evenly.  For  example, 
it  does  not  apply  to  employee  compensation  as  opposed  to  compensation  paid  to 
third  parties  or  to  third  party  mortgage  brokers.  But  a  mortgage  lender  cannot  pay 
a  sales  commission  fully  disclosed  to  the  consumer,  to  an  employee  of  an  affiliate, 
to  another  lender  or  to  a  real  estate  broker  who  refers  a  customer. 

Section  8,  as  HUD  interprets  it,  distorts  the  structure  of  the  mortgage  market  by 
favoring  lenders  who  sell  through  employees  and  mortgage  brokers,  and 
disadvantaging  lenders  who  solicit  loans  through  affiliates,  other  lenders  or  other 
participants  in  the  market  (i.e.,  real  estate  brokers).  It  discourages  vertical  integra- 

tion of  the  mortgage  market,  since  all  of  the  services  needed  to  make  and  close  a 
loan  must  be  provided  from  a  single  corporation  or  business  entity,  if  Section  8  is 
to  be  avoided.  HUD  staff  either  believes,  despite  all  experience  with  market  regula- 

tion to  the  contrary,  that  this  sort  of  targeted  price  restriction  will  benefit  consum- 
ers by  lowering  overall  costs  of  mortgage  lending,  or  that  Section  8  is  a  per  se  prohi- 

bition on  referral  fees  requiring  HIJD  to  take  this  position,  unwise  as  it  may  be. 

Neither  position  is  correct.  Under  HUD's  interpretation,  insurance  agent  commis- 
sions would  be  forbidden  by  Section  8  when  an  independent  agent  places  hazard  in- 

surance a  mortgage  lender  requires  with  an  insurance  company.^ 
HUD  also  claims  the  power  under  Section  8  to  scrutinize  payment  arrangements 

for  any  settlement  services.  If  any  part  of  a  payment  to  an  independent  contractor 
for  a  service  is  "really"  to  compensate  for  sales  activity,  that  part  is  a  violation  of 
Section  8.  Under  this  standard,  the  amount  a  consumer  pays  to  access  a  mortgage 

loan  information  network  provided  at  a  real  estate  broker's  ofiice  but  not  owned  by 
that  broker  can  be  regulated.^  HUD  has  also  decided  that  "compensation"  includes 
anything,  whether  paid  in  money  or  not.  In  HUD's  view,  if  a  lender  put  a  computer 
in  a  real  estate  broker's  ofiice  which  was  linked  to  the  lender's  on-line  rate  quota- 

tion system,  that  would  be  a  violation  if  the  real  estate  broker  could  use  the  com- 
puter for  other  purposes  and  also  referred  home  purchasers  to  the  lender. 

Section  8  is  Unneeded:  At  Most  the  Disclosure  That  Fees  Are 

Being  Paid  is  Appropriate 
There  is  a  real  question  whether  Section  8  was  needed  in  1974,  and  whether,  if 

needed  then,  it  is  still  needed.  Regulation  to  correct  market  dysfunction  is  properly 
designed  to  interfere  as  little  as  possible  with  market  forces.  Section  8,  at  least  as 
HUD  has  enforced  it,  maximizes  market  interference. 
We  believe  that  no  special  regulation  such  as  Section  8  is  needed.  General  stat- 

utes aimed  at  correcting  improper  market  practices,  such  as  the  anti-trust  and  de- 
ceptive practices  laws,  are  as  adequate  in  the  mortgage  market  as  in  other 

consumer  markets.  However,  replacing  Section  8  with  a  required  disclosure  to  the 
consumer  that  a  referral  was  for  compensation  will  deal  adequately  with  any  con- 

ceivable market  dysfunction  at  which  Section  8  is  aimed. 
Much  of  the  information  gathered  in  the  hearings  behind  the  1974  legislation  sug- 

gested that  the  principal  problem  was  borrower  surprise  and  shock  when  charged 
at  the  closing  for  unexpected  costs.  Adequate  disclosure  should  cure  borrower  sur- 

prise, and  enough  has  already  been  done  since  1974  to  inform  consumers  of  the  ex- 
tent and  nature  of  the  closing  charges  they  will  have  to  pay.  The  credit  for  this  is 

owed  in  large  part  to  RESPA's  Good  P'aith  Estimate  and  the  HUD  explanatory  book- lets for  home  loan  settlement  costs,  which  specifically  disclose  ana  explain  these 
costs  early  in  the  loan  application  process.  Trxith-in-ljending,  only  6  years  old  when 
RESPA  was  enacted,  also  deserves  credit  for  increasing  consumer  awareness  of  the 
cost  of  borrowing.  If  Truth-in-Lending  and  RESPA  disclosure  regulation  were  com- 

bined at  the  Federal  Reserve  Board,  further  consumer  benefit  and  reduced  regu- 
latory compliance  costs  could  be  expected  by  use  of  a  single  integrated  disclosure 

of  all  loan  pricing  information. 
Consumer  complaints  in  1974  which  engendered  Section  8  may  have  also  reflected 

that  consumers  were  unaware  that  part  of  the  fees  they  were  paying  to  one  closing 

^24  C.F.R.  §3500.14(gX3):  'The  value  of  a  referral  (i.e.,  the  value  of  any  additional  business obtained  thereby)  is  not  to  be  taken  into  account  in  determining  whether  the  payment  exceeds 
the  reasonable  value  of  [goods  or  services].  The  fact  that  the  transfer  of  the  thing  of  value  does 
not  result  in  an  increase  in  any  charge  made  by  the  person  giving  the  thing  of  value  is  irrele- 

vant in  determining  whether  the  act  is  prohibited." 
*Such  payments  are  in  any  event  exempt  from  Section  8  under  McCarran-Ferguson. 
^HUD's  present  regulation  of  computerized  loan  origination  services  requires  that  the  bor- 

rower (not  the  lender)  pay  the  fee  directly  to  the  service  pro%rider,  who  must  then  furnish  a  dis- 
closure— which  is  easier  for  some  providers  to  do  than  for  others. 

20-734    QFi-^0 
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service  provider  were  being  paid  by  that  provider  to  another  participant  in  the  clos- ing process.  If  a  real  estate  broker  who  refers  a  consumer  to  a  lender  were  ner- 
mitted  to  be  paid  one-guarter  percent  of  the  loan  amount,  consumer  knowledge  that the  real  estate  brokers  referral  was  for  compensation  might  increase  market  dis- 

cipline by  alerting  the  consumer.  It  would  also  reduce  consumer  suspicion  uniusti- lied  though  It  may  be,  that  the  payment  was  an  unnecessary  expense.  In  any  event disclosure  of  the  fact  that  a  referral  is  for  compensation  is  the  most  that  is  needed to  inform  consumers  and  permit  market  forces  to  work.  Section  8's  draconian  provi- 
sions are  overkill,  plain  and  simple.  ^ 

Repeal  the  Coverage  of  "Subordinate  Liens"  and  "Refinancings" Under  RESPA 

One  provision  in  S.  650  which  is  of  particular  importance  to  home  equity  lenders IS  Section  104  which  would  reverse  the  extension  of  the  Real  Estate  Settlement  Pro- 
cedures Act  to  subordinate  liens."  We  strongly  support  this  provision  and  ask  that consideration  be  given  to  exempting  all  refinancings  from  coverage  under  RESPA 

duSda  .  '  .^h^Housing  and  Community  Development  Act  extended  the  coverage  of 
KESPA  to  subordinate  liens."  The  Act  also  has  been  interpreted  to  apply  to  Rrst- lien  refinancings  in  which  the  principal  purpose  of  the  loan  is  for  the  borrower  to access  his  equity  in  order  to  obtain  cash  for  such  purposes  as  educational  loans 
medical  bills,  vacations,  and  most  commonly,  debt  consolidation  loans.  These  types 
ol  transactions  are  clearly  beyond  the  original  purpose  of  the  Act  which  was  to  fur- ther the  national  goal  of  encouraging  home  ownership.  Moreover,  these  transactions 
do  not  have  the  same  characteristics  and  market  participants  which  can  be  readily integrated  into  and  reconciled  by  the  Act.  For  example,  the  most  noteworthy  dif- erence  between  equity  loans  (both  first  and  subordinate  liens)  and  home  purchase k)ans  is  that  there  is  no  real  estate  agent  involved  in  the  equity  loan  transaction Ihe  lack  ol  a  real  estate  agents  involvement  in  the  home  equity  and  refinancing situations  has  led  to  the  development  of  other  distribution  and  promotional  channel! by  lenders  in  these  businesses.  The  aoplication  of  RESPA  to  these  loans  has  se- 

verely hampered  the  development  of  these  alternate  loan  distribution  channels- much  to  the  detriment  of  both  the  industry  and  consumers. 
Clearly  the  manner  in  which  the  equity  lending  market  has  developed,  is  regu- 

lated, and  IS  conducted  on  a  dav-to-day  basis  is  quite  different  from  the  home  pur- 
chase loan  market  The  "force-fitting"  of  RESPA  onto  the  equity  lending  market  lo has  resulted  in  additional  paperwork  and  compliance  burdens  for  lenders  (with  the 

accompanying  confusion),  which  significantly  outweighs  whatever  questionable  ben- eht  has  been  provided  to  consumers  by  this  change.  While  HUD  has  appropriately exempted  home  equity  lines  of  credit  from  parts  of  RESPA,  there  is  still  a  whole 
class  of  closed-end  Joans  and  first-lien  refinancings  which  are  more  than  adequately covered  by  TILA.  RESPA  coverage  of  these  loans  is  excessive  and  should  be  re- pealed. 

Authorize  the  Elimination,  Modification,  and  Simplification  of  the 
Disclosure  Requirements  in  the  Consumer  Credit  Protection  Laws 
AFSA  strongly  supports  the  initiatives  in  S.650  to  authorize  the  Federal  Reserve 

Board  to  ehminate,  modify,  and  simplify  the  disclosures  required  under  the  Real  Es- tate Settlement  Procedures  Act,  especially  to  make  them  consistent  with  the  Truth- 
in-Lending  Act.  We  favor  consumer  protection  disclosure  laws  which  truly  are  de- signed to  help  the  credit  consumer,  instead  of  serving  as  a  "trap"  for  the  unwary creditor  and  litigation  goldmines  for  class-action  plaintiffs'  lawyers.  Creditors 
should  be  encouraged  to  provide  clear  and  meaningful  information  to  customers while  not  being  subject  to  draconian  punitive  measures  for  relatively  minor  or  incon- sequential disclosure  errors. 

While  we  stated  at  the  outset  of  our  testimony  that  the  Federal  Reserve  Board's 
administration  of  the  Truth-in-Lending  Act  has,  on  the  whole,  been  successful  there 
•f  ""%^ispute  that  there  are  fundamental  problems  with  the  Truth-in-Lending  Act 
Itself.  Ihe  primary  problem  is  that  creditors  always  must  take  the  risk  of  guessing incoirectly  when  it  comes  to  how  to  disclose  certain  charges,  especially  fees  or  taxes 
which  have  not  yet  been  ruled  upon  by  the  P'ederal  Reserve  Board  in  its  interpreta- tions. Ihe  second  problem  is  that  these  lenders  who  do  guess  incorrectly  face  dam- 

ages, particu  arly  in  class-action  suits,  which  are  grossly  disproportionate  to  the harm  suftered  by  the  consumer— oRen  there  is  no  harm  at  all. 
By  and  large,  creditors  have  built  the  costs  of  Truth-in-Lending  compliance  into 

their  operating  systems,  and  thus  into  the  overall  costs  of  their  products.  However, 

1°  No  hearings  were  ever  conducted  to  even  consider  whether  Ihe  extension  of  RESPA  to  the equity  loan  market  was  needed  or  appropriate. 
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because  the  law  and  the  ensuing  regulations  have  become  so  notoriously  complex, 
the  Act  simply  is  not  accessible  to  new  entrants  into  the  consumer  lending  business 
or  to  the  public  at  large.  Because  of  the  complexity  of  the  Truth-in-Lending  Act  and 
similar  laws,  lenders  compliance  mechanisms  have  become  so  intricate  and  so  de- 

pendent on  computer  software  that  the  individuals  who  are  charged  with  making 
sure  the  rules  are  followed  often  do  not  even  understand  the  basics. 
We  are  pleased  that  S.  650  addresses  some  of  the  most  serious  problems  with  the 

Truth-in-Lending  Act.  Specifically,  the  bill  would  clarify  the  Truth-in-Lending  Act 
to  rectify  the  uncertainty  and  inflexibility  in  the  law  that  gave  rise  to  the  Rodash 
decision  and  prevent  further  class-action  suits  over  minor,  technical  violations  of 
TILA.  It  would  also  expand  rescission  exemption  to  all  refinances  and  consolidations 
secured  hy  a  first  lien,  and  exempt  third  party  closing  agent  fees  from  finance 
charges  ii  not  expressly  required  and  retained  by  the  creditor.  The  tolerance  level 
would  be  increased  from  $10  to  $100  and  liability  would  be  limited  for  individual 
and  class  actions  based  on  taxes,  fees,  delivery  charges  or  within  the  tolerance  level 
to  transactions  consummated  and  classes  certified  prior  to  October  1,  1994.  The  bill 
will  modify  the  waiver  of  the  right  of  rescission,  provide  more  fiexibility  on  ARM 
disclosures,  and  allow  sophisticated  borrowers  to  be  exempt  from  TILA  disclosures. 
Although  we  hope  there  is  room  for  discussion  on  such  issues  as  tolerance  levels 

and  recision  reform,  we  commend  the  bill's  sponsors  for  taking  the  first  important 
steps  toward  making  the  Act  a  more  useful  and  "user-friendly"  law. 
The  Home  Mortgage  Disclosure  Act  Should  be  Limited  to 
Home  Purchase  Loans 

Title  II  currently  addresses  the  Home  Mortgage  Disclosure  Act  (HMDA)  to  in- 
crease the  exemption  for  "small  institutions."  Wnile  AFSA  does  not  oppose  this  pro- 
vision, we  believe  that  a  more  meaningful  change  would  be  to  limit  its  applicability 

to  those  loans  which  are  actually  meant  to  serve  the  housing  needs  of  a  community, 
specifically  home  purchase  loans  and  home  improvement  loans.  Unfortunately,  the 
law  has  been  interpreted  in  recent  years  to  go  far  afield  from  the  type  of  lending 
that  is  actually  intended  to  help  people  purchase  homes;  the  regulations  now  cover 
refinancings  and  some  types  oi  equity  loans  which  are  not  used  for  housing  pur- 
poses. 

While  AFSA  supports  the  purposes  and  goals  of  HMDA,  which  are  to  assess 

whether  financial  institutions  are  meeting  communities'  housing  needs,  we  do  not 
believe  that  the  coverage  of  lenders  based  on  their  refinancing  activities  furthers 
these  goals.  These  companies  are  not  in  the  business  of  making  purchase-money 
mortgages,  but  instead  are  in  the  business  of  making  equity  loans  (first  and  junior 

liens)  which  have  little  to  do  with  meeting  a  community's  housing  needs.  Even 
though  these  loans  may  be  secured  by  real  estate,  the  proceeds  are  often  used  for 
debt  consolidation,  large  consumer  purchases,  and  educational  and  medical  bills. 

While  it  seems  clear  that  these  loans  have  little  if  anything  to  do  with  meeting 
the  housing  needs  of  communities,  many  lenders  unfortunately  have  found  them- 

selves covered  by  the  Home  Mortgage  Disclosure  Act.  Not  only  do  these  lenders  face 
a  substantial  burden  in  gathering  and  reporting  the  information  required  under  the 
Act,  the  information  that  is  being  reported  is  causing  an  overstatement  of  the  actual 
number  of  loans  made  in  certain  areas  which  are  actually  related  to  housing  needs. 
Clearly,  this  is  an  unintended  and  unfortunate  ramification  of  the  over-coverage  of 
the  Home  Mortgage  Disclosure  Act.  Therefore  we  would  recommend  that  the  amend- 

ment provided  in  the  Appendix  to  this  testimony  be  incorporated  into  S.650. 

Consumer  Leasing  Act 

Although  S.650  does  not  currently  address  the  Consumer  Incasing  Act,  AFSA  be- 
lieves that  a  legislative  update  of  the  law  governing  certain  leasing  issues  is  nec- 

essary to  assist  the  regulators  and  help  maintain  the  integrity  of  this  important 

mode  of  automotive  acquisition.  A  number  of  AFSA's  members  engage  in  consumer 
lease  transactions,  particularly  automobile  leasing.  AFSA  members  currently  hold 
over  $25  billion  in  automobile  consumer  lease  receivables,  and  some  of  its  members 

rank  among  the  largest  participants  in  the  automobile  leasing  business  in  the  Unit- 
ed States.  AFSA,  therefore,  has  a  particularly  strong  interest  in  ensuring  that  the 

Consumer  Leasing  Act  presents  the  most  meaningful  information  to  the  consumer 
in  a  manner  which  will  not  undulv  burden  the  lessor. 

The  popularity  of  the  automobile  lease  among  the  American  public  has  undergone 
a  fundamental  transformation  during  the  past  5  years.  Many  consumers  have  come 
to  prefer  the  leasing  alternative  for  many  reasons — not  the  least  of  which  is  that 
leasing  can  be  competitive,  or  even  less  expensive,  than  financing  a  car.  After  a  dec- 

ade 01  steady  growth,  leasing  is  quickly  becoming  the  primary  alternative  to  conven- 
tional installment  financing.  It  is  estimated  that  in   1988,  16.9  percent  of  all  new 
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vehicles  delivered  were  acquired  for  consumer  use  leasing,  while  just  5  years  later, 
the  percentage  had  increased  to  29.9  percent.  In  fact,  according  to  CNW  Marketing/ 
Research,  the  dollar  value  of  leased  cars  and  light  trucks  has  almost  doubled  from 
$22.6  billion  in  1991  to  an  estimated  $43  billion  in  1993. 

Given  the  increasing  popularity  of  automobile  leasing,  there  has  never  been  a 
more  appropriate  time  for  Congress  to  modernize  the  Consumer  Leasing  Act  to  as- 

sure that  it  provides  for  the  best  mix  and  quantity  of  information  to  the  leasing  pub- lic. 

Growth  Restriction  on  Limited  Purpose  Banks: 
A  Costly  and  Unnecessary  Burden 

While  the  focus  of  S.  650  is  on  provisions  affecting  full-service  banks  and  bank 
holding  companies,  AFSA  is  pleased  that  S.650  also  addresses  a  restriction  on  22 
limited  purpose  banks  whose  asset  growth  is  restricted  by  law  to  7  percent  annu- 

ally. Section  308  repeals  the  7  percent  growth  restriction.  This  provision  was  intro- 
duced earlier  as  a  separate  bill  (S.  445)  by  Chairman  D'Amato  and  Senators  Ben- 

nett, Bryan,  Faircloth,  Mack  and  Roth.  Several  of  the  22  owners  of  these  limited- 

purpose  institutions  are  members  of  AP'SA  "  and  we  have  supported  the  removal 
of  this  restriction  since  it  was  imposed  nearly  8  years  ago  as  a  'temporary"  restric- tion. 

A  restriction  on  the  asset  growth  of  a  healthy  bank  is  a  regulatory  burden  in  the 
purest  sense.  Such  a  limitation  restricts  the  productivity  of  the  bank  and  reduces 
its  ability  to  serve  consumers,  but  provides  no  countervailing  benefit  for  borrowers, 
depositors,  competitors  or  the  deposit  insurance  system.  In  order  to  comply  with  the 
restriction,  limited  purpose  banks  must  either  discourage  asset  growth  through  re- 

strictions on  loans  or  deposits,  or  must  move  assets  on"  their  books  through  sales and  securitization.  This  is  contrary  to  the  needs  of  customers,  who  are  deprived  of 
a  needed  source  of  banking  services.  For  example,  in  order  to  comply  with  the 
growth  restriction,  limited  purpose  banks  have  decreased  the  rates  they  pay  on 
consumer  accounts  to  discourage  additional  deposits,  and  have  reduced  the  number 
of  loans  offered  to  consumers.  Compliance  with  the  asset  growth  restriction  is  costly 
to  the  banks,  which  spend  millions  of  dollars  annually  to  manage  asset  growth  to 
keep  it  below  7  percent.  These  expenditures  serve  no  productive  purpose,  but  divert 

the  bank's  resources  away  from  lending  and  serving  consumers  to  focusing  on  keep- ing asset  growth  below  7  percent. 
Retaining  an  asset  growth  limit  on  healthy  limited-purpose  banks  is  not  needed 

for  safety  and  soundness  purposes.  In  fact,  repealing  it  would  advance  that  goal. 
Four  years  after  the  7  percent  growth  limit  was  imposed  on  limited-purpose  banks. 
Congress  adopted  asset  growth  provisions  that  apply  to  all  banks,  including  limited 
purpose  institutions.  The  Federal  Deposit  Insurance  Corporation  Improvement  Act 

of  1991  put  in  place  a  series  of  "orompt  corrective  actions"  which  bank  regulators 
must  take  when  a  bank's  capital  declines.  Among  these  is  a  requirement  that  bank 
asset  growth  be  restricted  if  the  institution  becomes  undercapitalized.  These 
FDICIA  restrictions — to  which  limited-purpose  banks  are  subject — make  it  unneces- 

sary to  retain  a  separate  asset  growth  restriction  that  is  not  linked  to  the  strength 

of  the  bank.  Indeed,  in  implementing  the  F'DICIA  requirements,  the  regulators  re- 
jected proposals  to  impose  numerical  asset  growth  restrictions  on  adequately  or 

well-capitalized  banks  as  "inconsistent  with  safety  and  soundness." 
In  considering  the  asset  growth  provision,  it  is  important  to  remember  that  the 

provision  is  limited,  and  does  not  address  broader  issues  involving  the  ownership 
or  powers  of  limited-purpose  banks.  The  provision  does  not  authorize  the  creation 
of  new  limited  purpose  banks,  and  it  does  not  change  in  any  way  the  restrictions 
on  the  existing  (22)  institutions.  These  banks  must  continue  to  operate  as  limited- 
purpose  banks  (they  cannot  both  accept  demand  deposits  and  engage  in  the  business 
of  making  commercial  loans),  and  they  will  continue  to  be  subject  to  restrictions  on 
their  ability  to  engage  in  new  banking  activities,  cross-market  with  affiliates,  or  per- 

mit affiliates  to  create  bank  overdrafts. 

If  all  banks  were  subject  to  an  asset  growth  cap,  its  removal  would  no  doubt  be 

the  centerpiece  of  any  elTort  to  relieve  financial  institutions  of  unnecessary  regu- 
latory burdens.  While  the  growth  restriction  applies  to  only  a  small  number  of  insti- 

tutions, it  is  no  less  of  a  burden  and  we  commend  the  sponsors  of  S.650  for  includ- 
ing relief  from  this  restriction   in   the  bill.  AFSA   members  view   removal   of  the 

^^AFSA  members  controlling  limited- purpose  banks  subject  to  the  asset  growth  restriction 
are:  Advanta  Corp.,  American  Express,  Dean  Witter,  Discover  &  Co.,  ITT  Financial,  Travelers, 
Inc.,  and  Textron.  These  banks  are  "well-capitalized"  institutions  which  are  prinapally  engaged in  credit  card  lending. 
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growth  cap  provision  as  a  key  component  of  the  regulatory  burden  rehef  effort,  and 
we  urge  the  Committee  to  approve  this  measure  without  delay. 

Community  Reinvestment  Act 

Section  134  of  the  bill  amends  the  Community  Reinvestment  Act  to  ease  the  CRA 

compliance  burden  for  "special  purpose  banks,"  by  requiring  the  Federal  banking 
agencies  to  develop  compliance  standards  for  these  institutions  that  are  "consistent 
with  the  specific  nature  of  the  businesses."  AFSA  supports  this  provision.  However, 
we  urge  the  Committee  to  consider  broadening  its  scope  to  address  other  special 
purpose  banks  which  also  have  CRA  compliance  difficulties. 

The  Federal  Banking  agencies  have  very  recently  issued  new  regulations  under 
CRA.  As  these  regulations  were  being  developed,  AFSA  focused  on  the  compliance 
concerns  of  limited- purpose  banks,  and  we  were  pleased  that  the  agencies  included 

a  separate  compliance  test  for  "wholesale  and  limited-purpose"  banks.  We  are  study- 
ing the  new  regulations  to  identify  the  need  for  changes,  or  statutory  revisions,  to 

enhance  the  ability  of  limited-purpose  banks  to  comply  with  CRA.  While  this  review 
is  not  complete,  our  initial  reading  of  these  standards  indicate  that  there  are  a  num- 

ber of  uncertainties  which  need  to  be  clarified,  including  the  fundamental  question 

of  which  institutions  fit  into  the  "wholesale  and  limited-purpose  bank"  category. 
As  defined  in  Section  134,  special  purpose  banks  are  those  that  do  not  "generally 

accept  deposits  from  the  public  in  amounts  that  are  less  than  $100,000  such  as  a 

credit  card  banks  or  trust  banks."  By  linking  an  institution's  ability  to  qualify  for 
special  purpose  bank  compliance  treatment  with  the  size  of  the  deposits  it  accepts, 

the  bill's  definition  excludes  a  number  of  limited-purpose  banks  which,  while  accept- 
ing retail  deposits,  are  prohibited  from  engaging  in  commercial  lending.  Most  of 

these  institutions  are,  in  reality,  special  purpose  banks  which  focus  on  consumer 
lending,  principally  through  credit  cards.  Like  credit  card  banks,  their  inability  to 
make  commercial  loans  hampers  their  ability  to  comply  with  CRA  through  lending, 
since  most  of  the  loans  which  are  counted  toward  CRA  compliance  are  commercial. 
For  the  same  reason,  these  banks,  like  credit  card  banks,  should  be  evaluated  for 
CRA  purposes  under  a  standard  which  takes  into  account  the  specific  nature  of 

their  business,  and  we  urge  that  the  definition  of  "special  purpose  banks"  be  ex- 
panded to  include  these  institutions. 

More  Flexibility  Needed  in  the  Qualified  Thrift  Lender  Test  and 
Investment  Powers 

The  Home  Owners'  Loan  Act  of  1933,  as  amended  ("HOLA"),  sets  forth  among 
other  things  a  number  of  provisions  which  are  intended  to  ensure  that  savings  asso- 

ciations maintain  their  role  of  providing  financing  for  housing.  Section  10  of  HOLA 

[)rovides  that  every  savings  association  must  satisfy  the  so-called  "qualified  thrill 
ender  test"  (QTL  test)  which  requires  a  savings  association  to  have  at  least  65  per- 

cent of  its  portfolio  assets  in  "qualified  thriR  investments,"  as  defined  under  HOLA. 12  U.S.C.  §  1467a(m). 

Under  the  definition  currently  set  forth  in  H01j\,  "qualified  thrift  investments" 
are  largely  comprised  of  traditionally  mortgage-related  assets  such  as  loans  made 
to  purchase,  refinance,  construct,  improve,  or  repair  domestic  residential  housing  or 
manufactured  housing  home  equity  loans,  mortgage-backed  securities,  and  certain 
Federal  banking  agency  obligations. 

Although  the  definition  of  qualified  thrill  investments  also  includes  certain  other 
assets  such  as  loans  for  personal,  family,  household,  and  educational  purposes,  the 

degree  to  which  this  second  category  of  assets  may  be  counted  for  purposes  of  satis- 
fying the  QTL  test  is  extremely  limited.  12  U.S.C.  §  1467a(m)(4)(C)(iii).  For  example, 

loans  for  personal,  family,  household,  and  educational  purposes  are  counted  only  to 

the  extent  they  do  not  exceed  10  percent  of  the  association's  portfolio  assets.  More- 
over, the  aggregate  amount  of  the  assets  in  this  second  category,  which  may  be 

counted  in  the  QTL  test  of  a  particular  savings  association,  may  not  exceed  20  per- 

cent of  the  association's  portfolio  assets.  12  U.S.C.  §  1467a(mX4)(CXiii). 
There  is  no  question  that  the  restrictions  set  forth  in  the  definition  of  qualified 

thrill  investments  for  purposes  of  the  QTL  test  have  the  intended  effect  of  compel- 
ling savings  associations  to  concentrate  their  operations  on  supplying  housing-relat- 

ed funding.  However,  the  restrictions  also  have  the  effect  of  limiting  the  ability  of 
savings  associations  to  meet  the  broad  range  of  credit  needs  of  consumers  and^mall 
businesses  operating  in  the  communities  which  they  serve. 

In  today's  economic  environments,  where  the  mortgage  origination  business  is  al- 
ready disrupted  from  substantial  overcapacity  and  lower  consumer  demand  for 

mortgage  credit,  AFSA  has  serious  concerns  about  the  consequences  of  requiring 
thrift  institutions  to  continue  to  invest  65  percent  of  their  assets  primarily  in  single 
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family  mortgage  originations  at  relatively  low  yields  year  after  year.  The  danger  in- herent m  concentrating  a  portfolio  in  a  single  asset  is  obvious 
We  also  believe  that  the  QTL  test  should  be  broadened  to  help  allow  thrifts  the return  on  assets  they  will  need  to  pay  SAIF  insurance  premiums  that  will  soon  be SIX  times  those  of  BIF  insured  institutions.  While  QTL  relief  can.  over  time  boost earnings  and  thereby  help  mitigate  the  premium  disparity,  QTL  relief  is  at  best  a marginal  improvement  to  the  thrift  charter. 
The  QTL  provision  in  S  650  would  not  repeat  the  mistakes  of  the  past  by  giving thrifts  unhmited  new  lending  authorities.  Rather,  it  would  only  allow  thrifts  to  in- crease their  already  authorized  lending  within  the  consumer  finance  area  by  allow- ing credit  cards,  educational  loans  and  small  business  lending  to  be  included  in  the 

11  P^"f"^.  yi^-  ̂ he  provision  grants  no  new  products  or  services  to  thrifts  it  only 
allows  thrifts  to  create  a  more  diversified  pori^folio  and  higher  earnings  by  allowing them  to  provide  more  of  the  products  their  customers  want.  It  may,  indeed  change the  complexion  of  the  savings  and  loan  industry,  but  it  is  a  fair  change  that  recog- nizes the  dangers  looming  before  the  industry  before  they  occur.  The  Office  of  Thrift Supervision  (OTS)  supports  this  change 
According  to  the  GAO  report  entitled  Thrift  and  Housing  Finance-Implications of  a  Stricter  QuaUried  Thrift  Lender  Test.  GAO  Rep.  No.  91-21  (April  1991)    con centrating  on  residential  mortgage  lending  has  become  less  profitable  and  riskier  for 

savings  associations  than  it  was  before  the  1970's.  The  GAO  gives  several  reasons lor  this: 

L  Increased  volatility  of  interest  rates  has  led  to  higher  risks  for  savings  associa- 
tions (  when  interest  rates  rise,  [savings  associations']  mismatched  maturity  struc- tur^long-term  fixed-rate  mortgages  funded  by  short-term,  variable-rate  deposits- can  still  cause  declining  profits  or  losses.  There  is  no  compensating  gain  when  inter- est rates  fall  because  borrowers  tend  to  prepay  higher  interest  mortgages  and  the money  cannot  be  invested  as  profitably  at  these  lower  rates.") 

2  Mortgage-backed  securities  have  attracted  large  amounts  of  capital  into  the mortgage-lending  market  which  has  significantly  increased  competition  and  reduced earning  spreads  on  mortgage  lending.  (Again,  according  to  GAO  "[some]  experts  con- 
clude that  in  more  than  half  the  residential  mortgage  market,  mortgage  yields  have been  reduced  by  as  much  as  30  basis  points  by  large  scale  securitization  of  mort- 
gages by  Government-related  secondary  market  agencies.") 

3  Savings  associations  have  become  more  costly  to  operate.  They  have  lost  neariy 
all  their  tax  advantages  and  other  competitive  privileges.  They  are  also  facing  high- 

er operating  costs  from  increased  insurance  premiums,  additional  capital  require- 
ments and  increased  regulatory  assessments.  Despite  this,  savings  associations must  keep  up  their  proportion  of  mortgage  loans  as  required  by  the  QTL  in  spite ol  the  competition  from  mortgage  bankers,  Fannie,  Freddie  and  all  the  other  institu- tions serving  the  mortgage  lending  market. 

The  concerns  expressed  by  GAO  are  addressed  by  S.650  which  would  allow  other 
types  of  well-established  lending  activities  which  historically  involve  only  moderate nsk  to  be  included  in  the  QTL,  specifically,  credit  card  loans,  educational  loans  and small  business  loans. 

Unauthorized  Use  of  Credit  Cards 

^f_\s.upports  Section  321  which  clarifies  that  credit  card  holders  may  be  consid- 
ered hable  for  unauthorized  use  of  the  card  if  the  cardholder  does  not  notify  the  is- suer within  60  days  of  receiving  a  statement  which  indicates  the  unauthorized 

transaction,  unless  there  are  extenuating  circumstances  preventing  such  notice  We believe  that  this  amendment  sets  a  reasonable  limit  on  the  length  of  time  in  which a  cardholder  can  make  a  claim  of  unauthorized  use  after  receiving  a  statement 
which  would  provide  notice  of  such  unauthorized  use.  The  limit  on  issuer's  liability will  encourage  cardholders  to  review  their  statements  and  help  stem  the  ever-in- creasing problem  of  credit  card  fraud. 

Appendix 

Home  Mortgage  Disclosure  Act  Amendment 
Section  303  of  the  Home  Mortgage  Disclosure  Act  of  1975  (12  USC  S2802)  is amended  as  follows: 

(a)  In  Section  303^(12  U.S.C.  §2802),  amend  subparagraph  (1)  to  read  as  follows: 
"(1)  the  term  "mortgage  loan"  means  a  loan  which  is  secured  by  residen- tial real  property  and  is  made  to  permit  the  purchase  of  the  secured  resi- 

dence, or  a  home  improvement  loan;" 
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(b)  In  Section  303  (12  U.S.C.  §2802),  amend  subparagraph  (4)  by  adding  the  word 

"primarily  between  the  words:  "person"  and  "engaged." 
Amendment  to  Clarify  RESPA  coverage 

On  line  18  of  page  11  of  H.R.  1362,  substitute  the  following  language: 

"(c)  Second  Mortgages  and  First-Lien  Equity  Loans— Section  3(1)(A)  ol  the 

Real  Estate  Settlement  Procedures  Act  (12  U.S.C.  2602(1XA))  is  amended  by  st
rik- 

ing "or  subordinate  lien  on,"  and  "including  any  such  secured  loan,  the  proceeds  ol 

which  are  used  to  prepay  or  pay  off  an  existing  loan  secured  by  the  same  propert
y 

and  inserting  the  words:  "lien  given  for  the  primary  purpose  of  purchasing'  bet
ween 

the  words  "first"  and  "residential."  ^     ,  ,■  r      fU„ 
[The  resulting  provision  shall  read:  "(A)  is  secured  by  a  first  hen  given  lor  the 

primary  purpose  of  purchasing  residential  real  property  (including  individ
ual  units 

of  conclominiums  and  cooperatives)  designed  principally  for  the  occupancy  of  from 

one  to  four  families;"]  r  dpoda  t^  tu^o^ 
Explanation:  This  amendment  is  intended  to  limit  the  coverage  of  RLbPA  to  those 

mortgage  transactions  in  which  the  primary  purpose  is  to  carry  out  the  sale  an
d 

purchase  of  residential  real  estate.  The  amendment  would  exclude  all  home  equity 

loans,  including  first-lien  refinancings  in  which  the  primary  purpose  is  other  than
 

the  purchase  of  residential  real  estate. 

PREPARED  STATEMENT  OF  JOHN  P.  DAVEY 

Senior  Vice  President,  Dkapek  &  Kramer,  Inc.,  Chicago,  IL 

on  behalf  of  Mortgage  Bankers  Association 

May  3,  1995 

Mr  Chairman  and  Members  of  the  Subcommittee,  I  am  John  P.  Davey,  Senior 

Vice  President  of  Draper  &  Kramer,  Inc.,  located  in  Chicago,  Illinois.  I  am  curre
ntly 

serving  as  Chairman  of  the  Task  Force  on  Consumer  Protection  Uws  for  
theMort 

cage  Bankers  Association  of  America  (MBA).i  Accompanying  nrie  todav  are  Mic
hael 

J.Ferrell,  MBA's  Senior  Staff  Vice  President  and  Legislative  Counsel,  and  Shar
on 

M.  Canav'an,  MBA's  Deputy  Legislative  Counsel  ,       .     .     .r       -.u 
MBA  appreciates  the  opportunity  to  appear  before  you  today  to  testily  wi

th  re- 

spect to  S.650,  the  "Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  o 

1995  "  MBA  strongly  supports  the  objectives  of  this  important  legislation,  which  will 

reduce  simplify,  and  consolidate  regulatory  requirements  that  apply  to  mortgage
 

lending.  It  is  extremely  important  for  consumers  to  receive  adequate  
information 

about,  and  disclosures  on  their  mortgage  loans.  However,  the  plethora  of  loan
  disclo- 

sure requirements  that  have  been  built  up  over  the  years  have  created  paperwork 

burden  for  mortgage  lenders  and  have  produced  a  blizzard  of  disclosures 
 that  are 

both  overwhelming  and  difficult  for  consumers  to  understand.  Disclosures,  
to  be  ef- 

fective and  meaningful,  need  to  be  clear,  concise,  and  understandable  to  consumer
s. 

S  650  seeks  to  consolidate  and  simplify  the  Real  Estate  Settlement  Proce
dures 

Act(RESPA)  and  the  Truth-in-Lendine  Act  (TIIA)  by  mo^'"^  ,'^'^"'^''!?^mw°?l^^ 
over  RESPA  from  the  Department  of  Housing  and  Urban  Development  (HUU)  to  the

 

Federal  Reserve  Board  (the  Board).  MBA  supports  that  aspect  of  the  proposed  legis
- 

lation because  it  will  encourage  the  development  of  regulations  that  recognize  the 

interplay  between  those  two  statutes.  However,  MBA  has  strong  concerns  abou
t  the 

dispersal  of  RESPA  enforcement  to  a  variety  of  regulators,  who  have  general
  en- 

forcement powers  over  various  segments  of  the  real  estate  industry.  MBA  strongly 

believes  that  the  enforcement  provisions  of  RESPA  should  be  administered  by  a  
sin- 

gle entity  with  adeciuate  resources  to  provide  effective  deterrence  of  prohibite
d  ac- 

tivities, such  as  kickbacks  and  the  payment  of  referral  fees.  d^qda 

It  is  imperative  that  clear  standards  be  established  under  both  IILA  and  Kb
bl^A, 

so  that  inconsistent  regulatory  or  judicial  interpretations  do  not  subject  the
  mort- 

^The  MorteaBe  Bankers  Association  of  America  is  a  nationwide  organization  de
voted  exclu- 

sively to  the  field  of  residential  and  commercial  real  estate  finance.  MBAs  membership  com
- 

prises neariy  2,600  mortgage  originators  and  servicers,  as  well  as  investors,  and  a  wide
  vanety 

of  mortgage  industry-related  firms.  Mortgage  banking  firms,  which  make  op  the  larg
est  portion 

of  the  total  membership,  engage  directly  in  originating,  selling,  and  serv.ang  rea
l  estate  invest- 

"^MerSre  of  MBA  include:  Mortgage  Banking  Companies,  Commercial  Banks,  Mutual  Savings 

Banks  Savings  and  Loan  Associations,  Mortgage  Insurance  Companies,  Life  In
surance  Compa- 

nies, Mortgage  Brokers,  Title  Companies,  SUte  Housing  Agencies,  Investment  Ban
kers,  Keal 

Estate  Investment  Trusts. 
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gage  lending  industry  to  endless  rounds  of  litigation.  The  most  vivid  evidence  of  this 
IS  the  recent  Rodash  v.  AIB  Mortgage  Co.  holding,  which  spawned  an  industry-wide rash  of  class-action  lawsuits.  Another  example  of  this  phenomenon  was  the  wave  of 
class-action  suits  alleging  violations  of  RESPA  against  lenders  for  utilizing  certain 
fo^d^b  * HUD)'"^  procedures  (which,  incidentally,  had  long  been  specifically  al- 
MBA  would  like  to  express  appreciation  for  the  recent  enactment  of  H  R  1380 

which  places  a  moratorium^  through  October  1,  1995,  for  class  actions  based  on clainis  of  TILA  violations  This  will  give  Congress  time  to  consider  the  necessary substantive  changes  to  TILA.  ^ 
As  an  immediate  matter,  it  is  necessary  to  eliminate  the  exposure  that  the  indus- 

try laces  as  a  result  of  the  class-action  lawsuits  based  on  alleged  violations  of  TILA 
Ihe  remedies  currently  available  under  TILA  are  excessive  and  subject  the  industry to  a  standard  of  perfection  with  harsh  results  for  even  the  most  minor  errors  or  mis- 

interpretation^ The  hyper-technical  judicial  reading  that  historically  has  been  the norm  under  TILA  has  produced  the  current  crisis,  where  there  is  no  balance  be- 
tween providing  consumers  with  avenues  of  redress  against  lenders  who  have  vio- 

lated the  disclosure  requirements  under  TII^  and  the  need  to  protect  an  entire  in- dustry from  the  risk  of  extensive,  spurious  litigation. 
Because  TILA  imposes  strict  liability  upon  any  subsequent  holders  of  a  mortgage this  potential  liability  threatens  servicers  of  recently  originated  portfolios  as  well 

as  secondary  market  investors.  The  threat  of  class-action  liability  has  a  negative  im- pact on  the  value  of  servicing.  The  status  quo  exposes  the  industry  to  enormous  li- ability. 

MBA  strongly  supports  the  provisions  in  S.650  that  will  curtail  the  class  actions and  address  underlying  substantive  reforms  to  TILA.  These  will: 
•  limit  class-action  liabil.ity,  to  address  the  decision  in  Rodash  v.  AIB  Mortgage  Co 16  r.  3d  1142  (11th  Cir.  1994); 

•  eliminate  the  right  of  rescission  for  first  lien  residential  mortgages  as  an  inappro- priate and  excessive  remedy,  except  for  mortgages  that  fall  within  the  definition 
of  high  cost  mortgages  that  should  carry  some  degree  of  extra  consumer  orotec- 
tion;  

'^ 

•  establish  a  more  reasonable  tolerance  for  the  "finance  charge"  and  "amount  fi- 
?^*Sf.l  disclosures,  although  MBA  believes  that  the  tolerance  necessary  should 
be  $250  and  should  be  indexed  for  infiation; 

•  clarify  the  definitions  of  various  types  of  fees  and  charges; 
•  allow  the  creditor  to  disclose  interim  interest  (interest  paid  on  the  days  between closing  and  the  end  of  the  month)  based  on  the  creditor's  best  estimate  of  the  date 

for  closing  at  the  time  closing  documents  are  prepared.  This  provision  is  essential in  btates  without  a  wet  settlement  act  where  funds  are  not  always  disbursed when  anticipated; 

•  clarify  that  there  is  no  liability  if  the  disclosure  overstates  the  cost  of  credit; 
•  clarify  that  a  transaction  may  not  be  rescinded  more  than  3  years  after  the  mort- gage is  originated;  and 

•  limit  an  assignee's  liability  in  two  ways— first,  by  limiting  liability  to  violations 
that  are  apparent  on  the  "disclosure  statement"  required  by  TILA,  and  second  by confirming  that  a  servicer  who  does  not  own  the  loan  is  not  an  "assignee." 

Class-Action  Litigation 

The  wave  of  Rodash  based  class-action  suits  is  a  continuation  of  a  phenomenon  ' that  began  with  the  escrow  administration  law.suits.  A  group  of  class-action  attor- 
neys has  made  it  their  living  to  bring  civil  actions,  often  class  actions,  against  mort- 
gage lenders.  These  class-action  suits  assert  a  theory  of  litigation  that  confiicts  with 

the  industry  s  prevailing  interpretation  of  the  applicable  law  to  assure  that  there 
will  be  plenty  of  large  plaintifi^  classes  and  plenty  of  defendants.  The  speed  and  fe- rocity with  which  the  plaintiffs  bar  is  attacking  this  opportunity  are  impressive  if not  chilling.  Since  the  first  Rodash  based  class-action  lawsuit  was  filed,  nearly  fifty copycat    class  actions  have  been  brought. 

In  the  Rodash  case,  which  was  decided  in  March  1994,  the  court  held  that  intan- 
gibles taxes  and  courier  fees  imposed  by  a  third-party  settlement  agent  were  im- 

properly disclosed  to  the  borrower  as  "amount  financed"  rather  than  as  part  of  the 
finance  diarge."  The  Rodash  decision  was  contrary  to  the  standard  disclosure  treat- ment of  these  items  by  the  industry,  which  was  based  upon  a  reasonable  and  logical 
analysis  of  TILA  and  Regulation  Z.  Virtually  all  of  the  class  actions  have  sought class  rescission.  Because  of  the  serious  and  immediate  threat,  MBA  is  urging prompt  legislative  action. 

Under  TILA,  refinance  and  second  mortgage  loans  can  be  rescinded  for  up  to  3 years  for  minor  discrepancies  of  as  little  as  $10  in  the  disclosure  statement.  If  the 
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loan  is  rescinded,  the  lender  must  reimburse  all  fees  and  costs  to  the  borrower,  in- 
cluding all  interest  paid  for  up  to  3  years  and  must  release  the  mortgage  lien,  which 

leaves  the  lender  with  an  unsecured  loan. 
The  mortgage  lending  industry  faces  dire  consequences  if  loans  are  rescinded  in 

significant  numbers,  because  the  losses  will  literally  be  in  the  billions  of  dollars. 
Since  1991,  12.2  million  loans  totaling  $1.34  trillion  have  been  refinanced.  Esti- 

mated interest  and  closing  costs,  whi'ch  are  the  potential  cost  of  rescission  for  these 
loans,  add  up  to  approximately  $224  billion.  The  exposure  from  this  litigation  poten- 

tially could  impair  the  safety  and  soundness  of  all  types  of  lenders — thrills,  banks, 
and  mortgage  bankers.  Prepayments  from  massive  rescissions  would  also  alTect  the 
mortgage-l)acked  securities  marketplace. 

In  the  case  of  the  escrow  lawsuits,  the  settlements,  which  involved  minimal  mone- 
tary refunds  to  consumers,  clearly  show  that  these  class-action  lawsuits  have  not 

helped  consumers  recover  for  alleged  grievous  harms  inflicted  by  lenders.  Rather, 
these  lawsuits  have  allowed  class-action  attorneys  to  recover  significant  fees  from 

settlement  agreements  reached  with  "deep  pocket  defendants.  TILA,  and  to  a  lesser extent  RESPA,  provide  statutory  authority  allowing  class  actions  and  allowing  for 

recovery  of  statutory  and  actual  damages,  and  most  importantly,  attorneys'  fees  to make  suing  for  any  plaintiffs  recovery,  however  small,  worth  their  while.  What 
makes  the  problem  worse  is  that  TIl^A  has  a  long  history  of  hyper-technical  inter- 

pretation by  the  courts,  always  construed  as  harshly  toward  the  lender  as  possible. 
The  time  has  come  to  reexamine  the  policies  underlying  the  remedies  available 

under  TILA  and  the  hyper-technical  judicial  reading  that  historically  has  been  the 
norm.  Both  TILA  and  RESPA  are  statutes  designed  to  inform  consumers  and  zeal- 

ously protect  their  rights  through  incentives  lor  private  enforcement.  There  cur- 
rently is  no  balance,  however,  between  those  concerns  and  the  need  to  protect  an 

entire  industry  from  the  risk  of  economic  extinction.  The  tilt  against  creditors  that 
is  built  into  all  aspects  of  TILA  interpretation  and  enforcement  has  attained  such 

a  precipitous  slope,  thanks  now  to  the  civil  enforcement  "growth  industry"  described 
above,  that  many  mortgage  lenders  truly  could  be  driven  out  of  business.  Moreover, 
the  predicament  is  not  limited  to  mortgage  lenders;  the  banking  industry  generally 
is  concerned  that  this  trend  represents  a  tangible  threat  to  safety  and  soundness. 

Right  of  Rescission 

For  refinance  loans,  TILA  gives  borrowers  a  right  of  rescission.  There  is  no  right 
of  rescission  when  a  borrower  is  seeking  a  mortgage  to  purchase  a  home,  nor  is 
there  a  right  of  rescission  where  the  borrower  is  refinancing  with  the  same  lender. 
If  the  borrower  is  refinancing  with  a  different  creditor,  TILA  allows  the  borrower 
to  rescind  the  transaction  for  up  to  3  days  after  the  consummation  of  the  loan.  How- 

ever, this  rescission  right  blossoms  into  a  3-year  right  of  rescission  where  there  is 

any  error  in  a  "material  disclosure,"  which  includes  any  of  the  following:  annual  per- 
centage rate  (APR),  finance  charge,  amount  financed,  payment  schedule,  or  total  of 

payments.  Any  error  (outside  of  the  allowed  tolerances)  gives  the  borrower  the  right 
to  rescind  the  loan. 

Whenever  the  borrower  exercises  the  right  to  rescind,  whether  it  is  the  3-day  or 
the  3-year  right,  the  lender  must  reimburse  all  fees  and  costs  to  the  borrower,  in- 

cluding fees  paid  to  third  parties.  Where  the  borrower  is  exercising  the  3-year  right 
of  rescission,  the  lender  must  return  all  interest  paid  for  up  to  3  years  and  then 
release  the  mortgage  lien,  which  leaves  the  lender  with  an  unsecured  right  to  repay- 

ment of  the  loan  principal. 
MBA  strongly  supports  the  provision  in  S.650  that  eliminates  the  right  of  rescis- 

sion for  first  lien  refinance  mortgages,  yet  preserves  that  right  for  certain  types  of 

mortgages,  including  second  lien  mortgages  and  mortgages  that  fall  within  the  "high 
cost"  mortgage  definition,  which  was  recently  enacted  by  Congress. 
Three-Year  Right  of  Rescission 

The  3-year  right  of  rescission  is  a  draconian  remedy,  which  given  the  strict  inter- 
pretation of  "material  disclosures"  under  Tll^  results  in  excessive  losses  of  up  to 

3  years'  interest  plus  fees  and  costs  to  originate  the  loan  for  even  de  minimis  errors 
in  a  loan  disclosure  statement.  For  a  $100,000  mortgage  at  today's  interest  rates, 
exercising  this  rescission  right  can  produce  a  penalty  to  the  lender  and  a  windfall 
to  the  borrower  of  up  to  $30,000. 

Since  the  enactment  of  the  right  of  rescission.  Congress  has  passed  other  impor- 
tant laws  that  provide  information  to  mortgage  borrowers.  Chief  among  these  is 

RESPA,  which  requires  a  detailed  listing  of  all  fees  paid  by  borrowers  that  are  im- 
posed either  by  the  lender  or  as  part  of  the  settlement  process.  Thus,  in  most  in- 

stances involving  mortgage  loans  where  an  improper  "material  disclosure"  has  been 
alleged,  (e.g.,  the  fee  may  have  been  mischaracterized  as  "amount  financed"  rather. 
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than  "finance  charee"  with  a  minimal  resulting  impact  on  the  APR)  the  fee  will have  heen  clearly  disclosed  as  a  dollar  amount  on  tV>e  RESPA  good  fkith  esttmate 
and/or  settlement  disclosure  statement.  ^  

estimate 
The  primary  legislative  intent  of  TILA  was  to  allow  consumers  to  comparison  shoo 

for  credit.  The  courts  have  therefore,  strictly  interpreted  that  statuTe'^tn  favor  of consumers,  with  the  result  that  lenders  are  subject  to  a  standard  of  near  perfection in  making  what  are  highly  complicated  disclosures.  While  MBA  endorses  adequate consumer  disclosures  to  allow  consumers  to  shop  for  the  best  mortgage  rates  the 

?o;tt^fh^el\Ife?tlLT'^^^^^^^^  ̂   "^"^^^^""  ̂ "^^^^^^  >-^-^  to^eSrer  losfe^ 

^^^  ̂ fp  ̂ s^tScl^^^rba^^c^r^aS^ have  nothing  to  do  with  disclosures  that  may  have  been  erroneous   Given  the  striS 
aSL'?i'TC'^'^°"^  °^TJ.^,'  '^''^.  '«  absolutely  no  requirement  that  there  be a  linding  that  the  improper  disclosure  in  any  way  caused  or  led  to  a  consumer's  dif- 
consume?   ""       '^^     ̂    mortgage  obligation   or  caused   any   actual   harm   to   the 

Indeed,  any  consumer  could  scrutinize  the  TILA  disclosure  for  an  error  no  matter how  insignificant,  and  choose  to  exercise  the  3-year  rescission  right  and  re^o^er  all 
fees  and  up  to  3  years'  interest.  The  lawyers'  Advertisements  soficiting  rSent  refi nance  borrowers  for  just  this  purpose  are  evidence  that  the  absolute  nature  of  the 
3-year  right  of  rescission  can  easily  be  abused  (see  Appendix  I).  Again,  there  is  no 

rhTrfssi^^'^r^s.^' '''" "  ̂"'  '^''" '''''''''''  •"  "^'''- '''' '  '^""^'"^^^  ̂°  ---- MBA  believes  that  the  statutory  and  actual  damages  allowed  under  TILA  are  ade- 
T^^Li'l  address  any  problems  encountered  by  a  borrower  as  a  result  of  improper material  disclosures,  and  to  recover  for  any  harm  suffered  by  a  borrower 
>,«iinr.'^^^^  ̂ odas-^-related  class-action  lawsuits  that  are  seeking  rescission  is having  a  dramatic  impact  on  the  secondary  market,  mortgage  investors  and  pur- 

chases of  servicing  portfohos.  Although  the  evidence  is  aneclotal  at  th's  po"nt  we 
U^r^^^^l^fr  ̂   P"™r  of  instances  where  negotiations  for  the  sale  of  loans  or  s'erv- 
\?^r.^.^^j\  WVf^T  ̂ ^^"  '^"rtailed  because  oFconcerns  about  the  exposure  t^  liti^- 

Tf    u     ̂̂ ^bihty  for  any  improper  TILA  disclosures.  ^ 
If  the  3-year  right  of  rescission  continues  to  be  available  under  the  current  cir- 

cumstances where  the  standard  for  TILA  disclosures  is  near  perfection  ̂ rtgage costs  will  increase  for  a  variety  of  reasons.  ^^ 
First  and  foremost,  the  availability  of  the  rescission  remedy  creates  uncertainty due  to  the  possibility  of  lender  default  or  early  prepayment  in  the  event  of  an/ mass exercise  of  the  rescission  right  in  a  class  action-investors  will  judge  how  much  of a  premium  is  necessary  to  offset  this  uncertainty. 
Second  in  order  to  produce  error  free  disclosures  to  avoid  the  extreme  rescission remedy,  transaction  costs  will  increase  on  the  front  end,  where  lenders  will  have 

to  expand  quality  control  units  to  pore  over  disclosure  statements  and  verify  that 
uST(\'^^^\T^':-  7^'^  '"  further  complicated,  as  will  be  discussed  in  ̂eater 
LiSJ  fu  '".  ̂t  statement,  by  the  fact  that  manv  charges  are  imposed  by  third parties  without  the  knowledge  of  the  lenders,  as  welf  as  by  the  fact  that  how  certain 
hldamrnt'^'T  wi^i°  ̂ 1  characterized  is  often  not  clearly  defined  and,  thus,  is  a ludement  call.  While  the  disclosure  standard  is  perfection,  the  rules  with  which lenders  must  comply  are  far  from  clear. 

Third,  the  cost  of  performing  "due  diligence"  to  scrutinize  each  loan  prior  to  the purchase  of  the  loan  or  the  sei^ricing  of  that  loan  will  increase.  Because  the  rescis- sion remedy  IS  so  excessive,  every  loan  will  need  to  be  reviewed  with  a  fine  tooth comb  in  order  to  avoid  purchasing  a  loan  that  is  rescindable 
In  summary,  the  3-year  right  of  rescission  is  a  draconian  remedy  with  the  poten- tial lor  extreme  losses  to  a  lender  without  any  showing  of  actual  harm  to  a  bor- 

Wh  TI[ATnTl^Qp1.^''u"x5''^''"^'^'^  information  and  detailed  disclosures  under 

sure  ̂rn^«t«  tJ?^  '  ''^'''^'  '"  ̂^^^Z'''''  °P^''^^^  ̂ "  "^clt  and  suspenders"  disclo- sure tormats.  TILA  serves  to  express  the  cost  of  credit,  while  RESPA  provides  the same  inlormation  on  an  itemized  line-by-line  fee  basis.  The  availability  of  the  right of  rescission  is  particularly  unfair,  given  both  the  state  of  uncertainty  that  exists regarding  how  fees  should  be  characterized  and  the  extremely  low  tolerances  that are  provided  under  TILA. 

.A^^  stronriy  support.s  eliminating  the  3-year  right  of  rescission.  Alternative  rem- edies currently  exist  under  TILA,  including  the  ability  to  recover  actual  and  statu- 
tory  damages.  A  oenalty  that  subjects  lenders  to  the  possibility  of  massive  forfeit- ures lor  hypertechnical  compliance  violations  is  not  warranted,  serves  no  credit 
shopping  purpose,  and  threatens  the  continued  vitality  of  the  residential  mortgage lending  and  mortgage  securities  markets. 
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Three-Day  Right  of  Rescission 
Under  TILA  there  is  also  a  3-day  right  of  rescission  for  loans  if  the  borrower  is 

refinancing  with  a  difierent  lender.  This  results  in  a  3-day  delay  in  disbursing  the 
loan  proceeds  in  a  refinance  transaction.  This  was  intended  to  allow  the  consumer 
to  reflect  on  the  terms  of  the  contract  and  on  the  possible  risk  of  loss  of  the  home. 
If  the  consumer  decides  to  exercise  the  rescission  right,  then  the  lender  must  return 
all  fees,  including  fees  paid  to  a  mortgage  broker,  title  company,  attorneys,  apprais- 

ers, termite  inspectors,  etc.,  where  out-of-pocket  expenses  have  been  incurred.  This 
right  applies  even  though  the  lender  has  complied  with  all  required  disclosures  in 
a  timely  manner. 

The  3-day  right  to  rescind  in  residential  mortgage  refinance  transactions  is  a  dila- 
toiy  nuisance  to  consumers  far  more  often  than  it  is  a  beneficial  protection.  Because 
consumers  may  not  have  their  loans  disbursed  until  after  the  expiration  of  the  3 
business  day  period,  the  delay  often  costs  them  money,  particularly  in  rate  and  term 
reduction  refinance  transactions.  Many  consumers  resent  the  fact  that  the  3-day  re- 

scission rule  requires  them  to  wait  with  virtually  no  exceptions  made  for  funds  to 
be  disbursed  in  a  cash-out  transaction.  Furthermore,  the  rescission  right  costs  con- 

sumers money,  because  they  must  pay  interest  on  the  existing  mortgage  as  well  as 
the  refinance  mortgage  for  those  3  days. 
The  right  to  rescind  is  rarely  invoked  for  its  intended  purpose.  That  is,  the 

consumer  rarely  rescinds  because  he  or  she  actually  reconsiaered  and  decided  not 
to  pursue  the  transaction  and  its  original  purpose.  Rather,  a  consumer  who  invokes 
the  right  usually  does  so  as  a  means  of  avoiding  the  consummated  transaction  in 
order  to  take  advantage  of  a  lower  rate  elsewhere.  But  when  the  right  is  exercised, 

the  lender  is  forced  to  pay  for  all  out-of-pocket  expenses  for  appraisals,  credit  re- 
ports, attorneys  fees,  etc.  This  purpose  may  seem  desirable  from  the  consumer's  per- 

spective, but  it  is  not  the  true,  original  purpose  of  the  right  of  rescission,  and  from 

the  lender's  point  of  view,  it  is  nothing  but  a  free  option  for  the  borrower,  which 
is  unfair.  Given  the  time  that  it  takes  to  process  a  mortgage,  borrowers  should  shop 
for  the  best  rate  prior  to  consummating  the  transaction. 

The  original  purpose  of  the  3-dav  right  of  rescission  was  to  provide  consumers 

with  a  "cooling  off  period,"  during  which  they  can  reconsider  and  still  cancel  a  trans- 
action into  which  they  may  have  rushed.  This  rationale  originally  derived  from  the 

fact  that  consumers  were,  and  are,  susceptible  to  high  pressure  sales  techniques 
from  home  improvement  companies  and  other  vendors  that  take  second  liens  on  con- 

sumers' homes  as  a  method  of  financing  their  work.  Because  the  contract  for  the 
work  and  the  subordinate  lien  securing  payment  all  may  be  entered  into  in  the 
space  of  one  meeting  between  consumer  and  vendor,  Congress  saw  fit  to  protect 
such  consumers  by  giving  them  the  3-day  cooling  off  period. 
MBA  strongly  believes  that  refinancings  of  existing  first  lien  mortgages  on  con- 

sumers' homes  do  not  properly  fit  into  this  rationale.  In  the  first  place,  .the  trans- 
action cannot  be  rushed.  A  borrower  must  undergo  an  application  process  that  af- 

fords plenty  of  time  to  cool  off  before  consummation  of  the  transaction.  In  the  second 
place,  there  is  no  situation  in  which  the  consumer  refinancing  an  existing  first  lien 
mortgage  would  have  a  reason  to  reconsider — other  than  to  take  advantage  of  a  sub- 

sequently discovered  better  deal.  This  is  implicitly  recognized  by  the  existing  excep- 
tion for  'same  creditor"  refinancings  with  no  new  cash  advances.  The  borrower  has 

sufficient  time  to  reflect  upon  the  transaction  and  withdraw  the  application  while 
the  lender  is  processing  the  loan  prior  to  the  settlement  of  the  mortgage. 

During  the  nearly  27  years  that  have  elapsed  since  the  enactment  of  the  right 
of  rescission,  other  Federal  laws  and  regulations — including  RESPA,  amendments  to 
TILA,  and  Federal  Trade  Commission  regulations — have  collectively  established  fur- 

ther consumer  protections  that  assure  that  the  objectives  of  early  disclosure,  with 
ample  time  for  consumer  refiection  regarding  the  transaction,  are  fully  achieved. 

S.650  eliminates  the  3-day  right  of  rescission  for  first  lien  mortgages.  Exercising 
the  right  of  rescission  produces  a  harsh  result  for  lenders  who  are  ready  and  willing 
to  consummate  the  loan  transaction.  The  lender  has  provided  disclosures  as  re- 

quired; has  performed  substantial  work  in  processing  and  underwriting  the  loan; 
and  has  satisfied  the  obligation  to  originate  the  loan.  Yet,  without  any  finding  of 
wrongdoing  or  harm  to  the  borrower,  trie  lender  is  required  to  assume  the  burden 
of  paying  for  expenses  that  were  paid  to  third  parties,  such  as  appraisal  fees,  credit 
reports,  and  attorney  or  title  insurance  fees,  in  addition  to  the  lender's  own  costs 
to  process  the  loan.  This  increases  processing  costs  for  lenders,  which  are  ultimately 
borne  by  all  borrowers. 

In  the  typical  refinance  situation,  the  borrower  is  going  to  gain  a  distinct  advan- 
tage by  restructuring  the  terms  of  the  loan  either  by  getting  a  lower  rate  of  interest 

or  a  shorter  loan  term.  In  fact,  refinance  activity  since  1990  has  lowered  interest 
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oflTUsumdeX  fotirrant\Trr"entw",r^H'r:r'^^  ̂ ^^'  ̂ '-^'  because 
cause  of  conflicting^r^onfusTnglud^^^^^^^  the  Board,  and  second,  be- 
fees  should  be  treated  as  a  "nn«n^«   V         -   regulatory  interpretations  of  which 

where  third-party  fees  ar^'involved"         "^"    ''    """""^  ''^"^"'^d'''  Particularly 
where  third-party  fees  are  involved. 
Tolerances  Under  TILA 

a  dollar  alunt  andls^noT^StTd  t^artTrhe'^T^''  "''^'  ̂^  '^'^^^^^^  ̂  

oellMsTsTneZc)^  lutalZslTR"  '?•■/>^^APR  of  one-eighth  of  one  per- 
the  finance  charge  and  tLamounTfin«  «f  p^  ?^^^^''S  '^P^'"^^^  tolerances  for 

charge  tolerance  of  $5  LtraLactionsoTSrOOOnT  '7  ̂  '^'"""'^^f  ̂ "'^  ̂  ̂-«"- 

tolerance  that  applies  to  all  otrr^^aractlon^mTpK^'ATlS^^        ̂ ^4^^ '  ̂  ''' 

^lr^^i^^t^\^:S;'^i:t^r-  a's1^g^i?Jol[artlunt  for 
have  an  average  loan  b'alance'in  L^ss^of's^K^^  '""^  '""^^  '""'^^^^^  ̂ --'  ̂ ^ich 

sizf :?  t'L'tanlThTLrtg'a'/e  tX tT^!  "^^  "'?:;^  /— ^ly  related  to  the problems  because  ReguluonZ  orovld?.  nn  fl '^  """"'^  ̂ f^r  ̂^^^n^i^Uy  the  same 
amount  financed.  S  two  "ma?enaf  d^Hn^  "T  ̂ '  ̂"  ̂""^  ̂^^  ̂'^'^'"^^y  «f  the 
greater  one  is.  the  less  the  oZr  boinm.i  TK  ̂^^^  %"  '"^^'"^'^  relationship:  the 

alter  the  APR'or  thrfinance  charge  enT^^^  ""?  '/  ̂  ̂'"^"  ''■'^'  ̂ «"ld  not 
would  cause  an  inaccurate  d.sclo3  W?^  ̂   """^  of  tolerance,  it  nevertheless 

The  idea  behind  haWna  a  toleran.-  -  ""•  n""  ̂™"^^>"«n«^d  has  no  tolerance, 

by  TILA,  ,s  to  i^co^^e^L  inev^Slkv'^Ti^r  ̂ ''"  '^"  1'"^'  ''"^'''^>'  ''"P^^-d 

harm  to  the  consunS^r  Ld  to  keen  =  'v^  1?  ™,"'''"  ̂ "■°'"'  1:^^^  represent  no  real 

harsh  civil  recover,  and  remission  nmvlsLs'^''  """T  '^^'".  ̂ "^^^""g  TILA's 
of,  do  not  serve  that  purpose  P'^^'^'ons.  The  current  provisions,  or  lack  there- 

pe^e^tfo^fn^itf  Tlti'rcToCerX^^  the  industiy  to  a  standard  of  near 
still  a  great  deal  oflinceStv  rel^'din^K       "'t''^  problematic  because  there  is 
ized.  so  a  higher  tolerance  fscricXni^thr^  '5"'"^  "^""''^  ̂ '  character- 
tion  of  the  treatment  of  aemslT^llriliJll^rfi^^^^^^^^ b.650  proposes  a  $100  tolerance  level  for  each  of  fhp  ot w  f         /^        ̂  

establishme„rra  $250  u>|e'a„™i„tS1o^rnn  r  ■"™"^"«"'.''"'i  '"PPorts  Ihe 
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Impact  of  Tolerance  Levels  oo  APR^ 

Loan APR APR nurwst APR APR Innmt APR APR 
im»r»mt 

APR APR 
Intsnst 

APR- 
 ■ 

apA 
Amount 

<Ut» 
Batara 

Aft« 
Rlt« Bton 

Aft»r R»» 

B«4or« 

AftM- 

R«» B«fo™ *f[»f 

<Uta 

Bafor* 
AB»r 

JSOOOO 6.00% 8.49% 8.55% 7  00% 752% 
758% 8.00% 855% 862% 900% 9  58% 966% 

10.00% 10.62% 

10.70%: S7S.000 8.00% 8.49% 6.53% 7.00% 7.52% 756% 
8.00% 

8JS% 
8.60% 

9.00% 

958% 

963% 10.00% 
10.62% 

10.67%! 
SIOO.OOO 6.00% 8.49% 8.52% r.00% 

7  52% 7  55% 8.00% 8J5% 8.58% 
9.00% 

5.58% 
962% 10.00% 

1062% 

10  66%. 
J150.0O0 6.00% 6.49% 6.51% 

7  00% 7.52% 
7.54% 8.00% 8J5% 8.57% 900% 9  53% 

9.61% 10.00% 10.62% 
10  65% 

S200.000 6.00% 6  49% 8.50% 700% 7.52% 753% 
800% 8.55% 8.57% 9.00% 9.58% 

960% 
10.00% 

10.62% 

1064%. 
asoooo 6.00% 6.49% 8.50% 7.00% 

7  52% 7.53% 
8.00% 8.55% 856% 900% 9.58% 960% 

10.00% 1062% 
10.64%) 

S300  000 5  00% S49% 6  50% 

'00% 

7:2% 7  53% 

8.00% 5  55% a. 56% 9  00% 

9  58% 
9  60% 

'000% 

10  62% 

•063%; 

iili'*6i 
Hi-VgAATRAMsAiTIOMS 

Inttran      APR 

Wjt»       S«(o<» 
■aPR- 

Aft»r APR         A?T5       ntarMl      APR         APR      .numt      aTO         aPR      Inurast — ApR         APR 
RlM        B«)ef»        An»f         R»t»        a«<OT»       An»f  R»t«        a«fOr»       Aflf  Rata        B»fOC»       An«T 

SSO.OOO  6.00% 

S75Q00  6.00% 

SIOO  000  6.00% 

S150000  600% 

S200.000  6.00% 

S250.0O0  6.00% 

5300  OOP  5  00% 

6.81% 

6.81% 
6.81% 
6.81% 

6.81% 

6.81% 

6  81% 

8.92%      700%      7  83%      7  94%      8  00%      8.86%      8.97%      9  00%      9  89%    10.00%    10.00%    10.91%    11.03%. 
6.88% 
6.86% 

6.85% 
684% 
6.83% 
6  83% 

7  00%      7.83% 

7  00%      7.83% 

791%      800%      8.86%      8.93% 
7  89%      8.00%      8  86%      8.92% 

7  00%      7  83%      7  87%      8.00% 

7  00%      7  83%      7  86%      8.00% 

9.00%  9  89%  9  96%  10.00%  10.91%  10.99% 
9.00%  9.89%  9  94%  10.00%  10.91%  10.97%. 

9  00%  9.89%  9  92%  10.00%  10  91%  10.95%. 

9.00%  9.89%  9.91%  10  00%  10.91%  10.94%. 

9.00%  9.89%  9.91%  10.00%  10  91%  10.94%! 

9  00%  9  89%  9  90%  ''0  00%  10.91%  '0  93%. 

ilOO  TlSLgRANdg  pas  30-Vg;kfl  fftAN^ACJTiaN^ 

(       Loan         inanst      APR*" 
I     Amount  Ral»       Bafoc< 

■SPH" 
Aftar 

Imanst      APR 

Rata       Bafora 

APR      !ntara*t      APR         APR 

Aftar        Rata       Ba<ora      Aftar 

intarasi      APR 

Rata       Bafora 

"aW 

Aftar intaraat      APR         APR 

Rata       Bafeta      Aftar    • 

S50.000  6.00%  649% 
175.000  6.00%  6.49% 

$100,000      600% 
6.00% 
6.00% 

S150.000 

S200.000 

S250.0OO 

raooooo 

6.49% 
649% 
649% 

5.51%      700% 
5.50%      7  00% 
6.50%      7  00% 
6  49% 
6.49% 

752% 
7  52% 
7  52% 

7  00%      7  52% 

7  00%      ■',52% 

754%  8.00%  8.55%  8.58% 
7.53%  8.00%  8.55%  8.57% 
7.53%  8.00%  8.55%  8.56% 
7  52%  8.00%  8.55%  8.56% 

9  00%  9  58% 
9.00%  9  58% 
9.00%  9.58% 
9.00%  9  58% 

7  52%  8.00%  8  5S%  8  56%  9  00%  9.58% 
7  52%  8.00%  8.55%  9  55%  9.00%  9,58% 
7  52%      9  00%       9  55%      3  SSS       9  00%      9  58% 

9.61%  10,00%  10  62%  10  65%* 

9.60%  10  00%  10  62%  10.64%  k 

9.60%  10  00%  10.62%  10.64%. 

9.59%  10.00%  10.62%  1063% 

9.59%  10.00%  10.62%  10.63%. 

9  59%  10  00%  10  62%  10  63%. 

9  59%  10.00%  10,62%  10  63%; 

iiwrsLes i  TRAWSACTIONJ 

Loan 
Amount 

Intaiaat      APR 

Rata       Bafora 

APR       intaraat      APR 

Aftar        Rata       Bafofa 

APR       intaraat      APR  APR 

Aftar        Rata       Bafora      Aftar 

Rata aP« 

Bafora 

■
a
P
I
T
 

Aftar 

aPr — Apr" 

Rata       Bafora      Aftar 

600% 
6  00% 

600% 

SSOOOO 

I  175.000 .1  SIOOOOO 

J  SI  50.000 

I  S200.000 

i  $250,000      6.00% 
J  S300.QOO      500% 

6  00%      6  81% 
6  00%      6.81% 

681%      6.83% 
6  82% 

7  00% 

7  00% 
7,00% 

7  00% 

6.82%      7  00% 

7  83% 
7  33% 
7  83% 
7  83% 

7  83% 

7  00%      7  83% 

7  88%      8.00% 
786%      8.00% 

7  85%      8  00% 
784%      8.00% 

3  86%  3  88% 
8  86%  3  37% 

886%  387% 

3.86%  887% 

'  00%      7  83%       7  84%      8  00%       i  86%       3  87% 

9  00%      9.89%      9.93%  10.00%  10.91%  10.96%. 

9  00%      9  89%      9  92%  10.00%  10.91%  10.94%  i 
9.91%  10  00%  10  91%  10.94%. 

9  90%  10  00%  10.91%  10.93%. 

9  90%  10  00%  10  91%  10.92%  t 

9.00%      9.89%      9  89%  10.00%  10.91%  10.92%! 

900%       989%       989%  10  00%  '0.91%  '0.92%l 

9  00%  9  89% 
9.00%  989% 

9  00%      9  89% 

"    These  examples  presume  a  downpayment  of  20  percent  with  prepaid  finance  charges  of 
5  pcrccnL   This  cfaan  was  prepared  by  the  MBA  Econotmcs  DepanmcnL 

Third  Party  Charges  and  the  Issue  of  Agency 

TILA  requires  the  "finance  charge"  to  include  any  fee  imposed  "directly  or  indi- 
rectly" by  a  lender,  except  for  certain  statutory  exceptions.  Making  this  determina- 

tion is  particularly  nettlesome  when  fees  are  imposed  by  third  parties,  particularly 
fees  that  are  imposed  as  part  of  the  loan  closing  by  attorneys  and  title  or  settlement 

agents.  Here  not  only  is  there  the  issue  of  agency,  but  quite  oRen  the  lender  is  com- 
pletely unaware  that  the  fee  has  been  charged  until  the  RP]SPA  settlement  state- 

ment is  returned  to  the  lender  afler  the  closing  is  over. 
A  fee  imposed  unilaterally  by  a  settlement  agent,  which  is  beyond  the  control  of 

the  creditor,  should  not  meet  the  basic  definition  of  "finance  charge."  That  definition 
includes  a  prerequisite  that  the  fee  in  question  be  imposed  "directly  or  indirectly" 
by  the  creditor. 
MBA  strongly  supports  Section  113  of  S.  650,  which  clarifies  that  a  lender  is  not 

to  be  held  responsible  for  disclosures  for  items  that  are  imposed  by  or  paid  to  third 
parties,  and  that  such  fees  should  not  be  required  as  part  of  the  finance  charge  or 
included  in  the  APR  calculation,  if  the  creditor  does  not  expressly  require  the  impo- 

sition of  the  charge  and  does  not  retain  the  charge. 
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Assignee  Liability 

Section  131(a)  of  TILA  currently  provides  that  assignees  are  liable  only  if  the  vio- 
lation IS  apparent  on  "the  face  of  the  disclosure  statement."  Courts  have  expanded this  language  to  include  all  documents  that  are  in  the  closing  package.  See  Hunter 

v.  Richmond  Equity.  1987  WL  109703  (ND  AL).  Such  a  standard  frustrates  the  ne- 
gotiability of  loans  in  the  secondary  market. 

MBA  supports  Section  118  of  S.650,  which  clarifies  that  the  "disclosure  state- 
ment refers  only  to  the  TILA  disclosure  document  itself,  and  not  to  "disclosure  doc- 

uments   or   other  documents  assigned"  generally. 
A  recent  case,  Myers  v.  Citicorp  Mortgage.  Inc..  (March  14,  1995,  MD  AL)  found 

that  the  mortgage  loan  servicer  was  an  assignee  of  the  creditor  who  made  the  loan 
and  was,  therefore  liable  for  TILA  errors.  Such  an  interpretation  of  the  strict  liabil- 

ity imposed  by  TILA  is  disrupting  servicing  transfers.  At  the  time  TILA  was  en- 
acted, servicing  transfers  were  a  rarity,  while  today  servicing  sales  are  commonplace and  can  occur  several  times  during  the  term  of  any  individual  loan.  Intensive  com- 

phance  reviews  of  each  and  every  loan  involved  in  a  servicing  transfer  in  order  to 
^^»ii  f*°^^"'*^    liability  for  disclosure  problems,  are  an  excessive  regulatory  burden 
MBA  supports  Section  118  of  S.650,  which  states  that  servicers  are  not  assignees for  purposes  of  TILA  liability. 

Eliminating  Duplication  and  Consolidating  Disclosures 
There  are  numerous,  complicated  disclosures  required  by  TIIA  and  RESPA  when 

originating  and  servicing  a  loan.  This  presents  the  question  of  the  efficacy  of  the 
many  disclosures  required,  and  the  question  of  whether  the  consumer  is  benefiting 
from  the  disclosure  or  the  regulatory  requirement,  particularly  when  weighed against  the  cost  of  preparing  the  disclosure  or  complying  with  a  particular  regu- latory requirement. 

Di??.n^  supports  Section  101  of  S.650,  which  directs  the  Board  to  review  TILA  and 
KbbPA  and  by  regulation  to  "eliminate,  modify,  or  simplify"  disclosures.  During  this review,  MBA  suggests  that  the  Board  should  make  RESPA  and  TILA  consistent 
with  regard  to  the  treatment  of  multiple  borrowers,  and  who  must  receive  disclo- 

aVoT  1  '^^'^"-  i-"  ̂̂ ^  Board's  effort  to  consolidate  RESPA  and  TILA  disclosures MBA  also  urges,  first,  that  forms  requiring  borrower  signatures  should  be  consoli- 
dated to  the  maximum  extent  possible  and,  second,  that  an  evaluation  should  be 

made  of  whether  all  of  the  signatures  currently  required  are  necessary.  Finally  the 
standardized  Settlement  Cost  booklet  required  by  RESPA  should  be  used  to  'give borrowers  most  of  the  general  information  now  required  as  stand  alone  disclosures 
(such  as  the  transfer  of  servicing  and  escrow  disclosure  information). 
Enforcement  Authority  over  RESPA 

Section  102  of  S.650  removes  regulatory  jurisdiction  over  RESPA  from  the  De- 
partment of  Housing  and  Urban  Development  (HUD)  and  moves  rulemaking  author- 

ity to  the  Board.  MBA  supports  moving  those  aspects  of  RESPA  that  deal  with 
consumer  disclosures  and  escrow  administration  to  the  Board.  However  MBA 
strongly  believes  that  effective  enforcement  of  Section  8,  which  prohibits  kickbacks 
or  referral  fees,  should  fall  to  a  single  regulator.  This  can  be  accomplished  either 
by  moving  enforcement  authority  to  the  Board  or  by  retaining  authority  to  enforce 
Section  8  at  HUD,  while  simply  transferring  the  rulemaking  authority  for  RESPA over  to  the  Board. 

As  proposed,  S.650  would  disperse  administrative  enforcement  to  a  broad  spec- 
trum of  agencies.  Banks,  thriRs,  and  credit  unions  are  covered  by  their  assigned 

o#^l^A°'''  .^^''^  ̂ "y  federally  unregulated  lender,  entity,  or  individual  subject  to KEbPA,  will  be  regulated  by  the  Federal  Trade  Commission  (FTC). 
This  generally  follows  the  enforcement  scheme  adopted  for  other  lending  related 

aws,  but  there  is  a  key  difference  between  RESPA  and  other  lending  compliance laws.  RESPA  covers  lenders,  as  well  as  a  broad  spectrum  of  other  settlement  service 
providers,  including  Realtors,  mortgage  brokers,  title  and  mortgage  insurers,  ap- 

praisers attorneys,  flood  certification  and  pest  or  termite  inspection  firms  etc —any party  who  is  involved  with  the  making  of  a  loan  or  the  provision  of  a  settlement service. 

Section  8  authorizes  both  civil  and  criminal  penalties  and  is  intended  to  prohibit 
activities,  such  as  the  payment  of  kickbacks  or  referral  fees,  which  can  have  a  very serious  impact  on  the  integrity  of  the  marketplace  if  leR  unenforced. 
MBA  is  concerned  that  enforcement  will  suffer  if  authority  is  dispersed  to  so many  regulators.  MBA  does  not  believe  that  the  FTC  has  sufficient  resources  to  ade- 

DF^in^  enforce  RESPA's  anti-kickback  provisions.  Further,  under  Section  8  of KbbPA  there  is  no  provision  for  an  individual  right  of  action.  Therefore,  an  individ- 
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ual  cannot  sue  for  damages  for  a  violation  of  the  anti-kickback  provisions,  which  can 
only  be  enforced  by  the  authorized  regulator. 

The  intent  of  Section  102  of  S.  650  is  to  "ensure  that  costs,  burdens,  and  complex- 
ities to  consumers  are  reduced."  MBA  believes  that  by  removing  so-called  "redun- 
dant regulators,"  the  true  impact  will  be  serious  deterioration  of  the  enforcement 

that  is  necessary  to  protect  consumers  from  unscrupulous  activities. 
Congress  enacted  tough  rules  to  implement  Section  8,  incorporating  both  civil  and 

criminal  penalties  into  that  provision.  MBA  believes  that  Section  8  should  be  en- 
forced under  a  single  standard  and  that  there  should  be  rigorous  enforcement.  Fur- 

thermore, there  should  be  swift,  articulation  of  the  rules.  HUD's  delay  in  issuing  reg- 
ulations to  articulate  standards  for  controlled  business  arrangements  and  for  the  de- 

velopment of  computerized  loan  origination  systems  has  already  created  a  great  deal 
of  uncertainty  in  the  marketplace.  More  delay,  while  the  Board  evaluates  its  new 
responsibilities,  will  only  add  to  that  uncertainty  and  will  certainly  harm  consum- 
ers. 

MBA  believes  that  S.650  should  accomplish  the  objective  of  reducing  and  sim- 
plifying RESPA  regulations  without  impairing  enforcement  of  Section  8  oy  balkan- 

izing  enforcement  authority. 

MBA  appreciates  this  opportunity  to  testify  and  express  its  views  on  proposed  leg- 
islation to  simplify  and  reform  mortgage  lending  compliance  laws.  We  would  be 

pleased  to  answer  any  questions  or  to  provide  further  information  for  the  hearing 
record. 
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Required  Disclosures  under  TELA  and  RESPA 

ORIGINATION  NOTICES 

Type  and  Timing  of 
Disclosure 

Content  of  Disclosure 

Truth  in  Lendine  Act 

ARM-Vanable  Rale 
Transaction 

Timing:   At  time  of 

application,  or  before 

any  non-reimbursable 
fee,  whichever  is 
earlier 

■  Consumer  Handbook  on  Adjustable  Rate  Mortgages   (CHARMS) 

■  Individual  program  disclosure  for  each  loan  in  which  a  consumer  expresses  an 
interest,  with  the  following  information: 

O    how  the  interest  rate,  payment,  or  term  of  the  loan  can  change; 

n    index  or  formula  used  for  adjustments  and   source  of  informauon  about  it; 

D   how  the  interest  rate  and  payments  will  be  set   and  how  the  index  is  adjusted; 

O   state  that  consumer  should  ask  about  current  margin  value  and   interest  rate; 
a  state  that  the  interest  rate  will  be  discounted  and  consumer  should  ask  about 

the  amount  of  the  interest  rate  discount; 

a   frequency  of  interest  rate  and  payment  changes; 

n   any  rules  relating  to  changes  in  index,  interest  rate,  payment  amount,  and 
outstanding  loan  balance; 

a   an  historical  example  based  on  a  510,000  loan  amount,  illustrating  how 

payments  and   loan  balance  would  have  been  affected  by  interest  rate  changes; 

□    explain  bow  the  consimier  may  calculate  the  payments  for  the  loan  amount  to 

be  borrowed  based  on  the  most  recent  payment  shown  in  the  historical  example; 

D   maximum  interest  rate  and  payment  for  a  $10,000  loan  originated  at  the  most 

recent  interest  rate  in  the  historical  example; 

a     explain   that  the  loan  program  contains  a  demand  feature; 

D     the  type  of  information  that  will  be   in  notices  of  adjustments  and  their timing; 

O    a  statement  that  disclosure  forms  are  available  for  the  creditor's  other  variable 
rate  programs. 

Truth  in  Lendine  Act 
Initial  Disclosures  on 

All  Other  Types  of 
Lx>ans 

For  purchase  money 
loans,  within  three 

business  days  of 

receipt  of  a  completed, 

wniten  applicauon. 

Otherwise,  not 

required. 

■   Each  of  the  following  items,  as  applicable  (Note  -  the  five  in  bold  print  are 

the  "Material  Disclosures"): 
D     Creditor, 

□  Amount  Financed; 

n     Itemization  of  Amount  Financed  (except  if  Good  Faith  Estimate  is  provided 
as  required  by  RESPA); 
D     Finance  Charge; 

D     Annual  PercenUge  Rate  (APR); 

D     The  existence  of  a  Variable  Rate  Feature  and  the  fact  that  program 

disclosures  were  provided  earlier, 

a    Payment  Schedule; 

D     Total  of  Payments; 
D    The  existence  of  a  Demand  Feature; 

□  Total  Sale  Price  (in  credit  sales  transactions  only); 

D     Prepayment  Penalty; 

□  Late  Payment  Charge; 

D     Security  Interest; 

n     Certain  information  regarding  insurance  premiums,  if  necessary  to  take 

advantage  of  exclusion  of  such  preimums  from  the  Tinance   charge  under  § 
226.4(d); 

D     Certain  information  regarding  security  interest  charges,  if  necessary  to  take 

advantage  of  exclusion  of  such  charges  from  the  finance  charge  under  §  226.4(e); 

a     Statement  that  the  borrower  should  refer  to  the  appropriate  contract  document 

for  information  about  miscellaneous  terms  and  conditions  that  apply; 

n     Statement  of  Assumption  Policy;  and 
a     Statement  that  the  APR  docs  not  reflect  the  effect  of  any  deposit  account 

required  as  a  condition  of  the  credit  terms. 
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Truth  in  Lendine  Act ■   The  following  must  be  provided  in  duplicate  copies  to  each  person  with  the 

right  to  rescind,  which  means  each  person  with  an  interest  in  the  property. Nolice  of  Right  to 
Rescind whether  a  borrower  or  not: 

D  The  fact  that  a  security  interest  is  being  acquired  or  retained  in  the  consumer's 
Timing:    No  express principal  dwelling; 

timing  requirement,  but O   The  fact  that  the  consumer  has  a  right  to  rescind:                                                   H 

as  early  as  possible  is D  How  to  exercise  the  right,  with  a  form  for  that  purpose;                                      | 
the  practical  imperative O  The  effects  of  rescission;  and                                                                              fl 

-  the  right  lasts  until D  The  date  the  rescission  period  expires.                                                                 | 
the  end  of  the  third 1 
business  day  following 1 
delivery  of  this  notice 1 
or  of  the  "material 

disclosures"   and 
consummation. 

Truth  in  Lendine  Act ■   Same  as  initial  disclosure,  above. 
Final  Disclosures 

Timing:    No  later  than 
consummation  or 

settlement,  if  the  APR 

as  consummated  varies 
from  the  initial 

disclosure's  APR  by 
more  than  1/8% 

(regular  transactions). 

or  1/4%  (irregular 
transactions). 

(Otherwise,  not 

required  at  all. 
technically.) 

Real  Estate 
■   Consumer  "Special  Information  Booklet"  (prepared  by  HUD) 

Settlement  Prt>cedures ■   Lender-prepared  GFE  disclosure:    Contains  estimates  of  all  of  the  items 
Act required  on  section  L  of  the  HUD- 1 ,  below,  that  the  borrower  typically  pays. 
Good  Faith  Estimate Section  L  includes  the  following: 

(GFE)  of  Settlement □  All  sales/brokers'  commissions; 
Costs O   Various  loan  fees,  such  as  points  and  appraisal/credit  report; 

□   Paid-in-advance  items,  such  as  odd  days'  interest  and  insurance  premiums; 
Timing:   Within  three D  Escrow  items; 

business  days  of D  Title  charges; 

receipt  of  a  completed. O   Recording  and  transfer  charges;  and 

written  application. D   Other,  such  as  survey  or  pest  inspection. 

Real  Estate ■      In  addition  to  the  above  information,  in  Secuon  L,  the  following  information: 
Settlement  Procedures n   Loan  Type; 

Act D    Names  and  Addresses  of  Borrower  and  Seller; 

HUD-1  (or  HUD- 1  A) □   Name  and  Address  of  Lender; 
Settlement  Sheet O   Propeny  Address; 

D   Name  and  Address  of  Settlement  Agent; 

Timing:   At  settlement. n   Date  of  Settlement; 

□   Summary  of  Borrower's  Transaction,  which  includes: 
■  Gross  Amount  due  from  Borrower,  either  in  cash  or  from  the  loan:  and 

■   Any  adjustments  necessary  to  reflect  the  sale  contract's  terms:  and 
■    Summary  of  Seller's  Transaction,  which  includes: 
•   Gross  Amount  due  to  Seller;  and 

Any  adjustments  necessary  to  reflect  the  sale  contract's  terms. 
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Reai  Estate 

Settiement  Procedure 
Act 

Initial  Transfer  of 

Servicing  Disclosure 

Timing:   At  the  time  of 

application 

Reai  Estate 

Settlement  Procedures 
Act 

Initial  Escrow 
Statement 

Timing:   At  settlement, 

or  within  45  days  after 
settlement.    (If  account 
is  established  after 

settlement,  within  45 

days  of  establishmenp 

I!!n„w'^"'r'  '^^""^"^  **'''^"  '^'  ''^^'='"8  may  be  transferred.  w,th  the tollowmg  information: 

under  the  1994  legislauon.  m  lieu  of  the  previous  and  still  retained  altemVtive  of 

^ftt^Hid""^""  '"""'^Se-of-origmations  esumates  of  past  serv'mg 

LJfcfrf  oft"'  '  T""""!  '^^  "^  "^'"^  ̂   '  P"*"' '"«"'  '°  ̂ ^("  the servicing  of  the  applicant  s  loan. 

■  Statement  with  the  following  information 
O   Monthly  Payment: 
O  Portion  that  goes  to  escrow; 

D   Itemization  of  estimated  taxes,  premiums,  etc.  that  the  servicer  reasonably 

zzz:  sranr  "^  ---'  ̂ -^  ̂^  -  -  -^  -^-^ O   Trial  Running  Balance. 

■  Optional  Delivery:   May  be  pan  of  the  HUD-1/HUD-lA. 

Type  and  Timing  of  Disclosure 

Truth  in  Lending  Art 
Notice  of  Payment  Adjustment  (for ARMS) 

Timing:    At  least  25  and  no  more 
than  120  days  before  a  payment  at  a 
new  level  is  due. 

Reai  Estate  Settlement  Procedurg; 
Act 

Annual  Escrow  Statement 

Timing:    Within  30  days  of  the 
completion  of  the  escrow  account 
computation  year. 

SERVICING  NOTICES 

Content  of  DisclKure 

■       As  applicable,  the  following  information: n   Current  and  prior  interest  rates; 
□  Index  values  on  which  rates  arc  based; 
□  Extent  of  foregone  increase  in  the  interest  rate- 
□  Contractual  effects  of  the  adjustment,  including  the  new  payment amount,  and  a  statement  of  the  loan  balance-  and 
O  Payment  necessary  to  amortize  fully  over  the  remaining  term  of 
d^e  oan  at  the  new  rate,  if  different  from  the  new  payment  amount disclosed  just  above. 

■       The  following  information: 

□   Account  history,  reflecting  the  activity  in  the  escrow  account dunng  the  escrow  account  computation  year,  and  a  projection  of  the activity  m  the  accoum  for  the  next  year  and 
n   At  a  minimum,  the  following  details: 

es^w-""'  °^ '"""'  """""^'^  ''^^'"''"'  ̂ "^  '*"=  P°™°"  S°'"8  i"'° 

•  Amount  of  the  past  year's  monthly  payment  and  the  portion that  went  into  the  escrow  account: 

J-otal  amount  paid  into  escrow  during  the  past  computation 
•  Total  amount  paid  out  of  escrow  during  the  same  period- -   Balance  in  escrow  at  the  end  of  the  period; 
•  Explanation  of  how  any  surplus  will  be  handled- 
^Explanation  of  how  any  shortage  or  deficiency  must  be  repaid; 

Reason  why  low  point  was  not  reached,  if  applicable. 
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Real  Estate  Settlement  Procedures 

Actual  Transfer  of  Servicing  Notice 

Timing;   Generally,  at  least  IS  days 
before  the  effective  date  of  transfer 

for  the  transferor's  notice  and  within 
15  days  after  the  effective  date  of 

transfer  for  the  transferee's  notice. 
If  both  servicers  give  a  combined 

notice,  it  must  meet  the  transferor's 
timing  requiremenL 

■       The  following  information: 
O   Effective  date  of  transfer; 

□  Name,  address,  toll-free  or  collect  phone  number  of  transferee; 
D   Toll-free  or  collect  number  for  an  individual  or  department  with 
the  transferor  for  inquiries; 

Q   Toll-free  or  collect  number  for  an  individual  or  department  with 
the  transferee  for  inquiries; 
n   Date  on  which  transferor  will  cease  to  accept  payments  and  that 
on  which  transferee  will  begin  to  accept  payments; 
□  Information  on  any  effect  of  the  transfer  on  mortgage  life  or 
disability  insurance  or  other  optional  insurance  and  what  action,  if 
any,  the  borrower  must  take  to  maintain  coverage;  and 
D   Statement  that  the  transfer  does  not  affect  any  term  of  the 
security  instrument  other  than  terms  directly  related  to  the  servicing 
of  the  loan. 

PREPARED  STATEMENT  OF  TESS  CANJA 

Member,  National  Board  ok  Directors,  American  Association  of 
Retired  Persons  [AARPJ,  Port  Charlotte,  FL 

May  3,  1995 

Good  morning,  Mr.  Chairman  and  Members  of  the  Committee.  I  am  Tess  Canja, 
member  of  the  national  board  of  directors  of  the  American  Association  of  Retired 
Persons  (AARP)  from  Port  Charlotte,  Florida.  1  appreciate  the  opportunity  to  testify 
this  morning  on  S.  650,  the  F^conomic  Growth  and  Regulatory  Paperwork  Reduction 

Act  of  1995.  My  remarks  will  especially  concentrate  on  AARPs  views  on  the  Act's 
provisions  amending  current  requirements  of  the  Truth-in-l^nding  Act,  the  Truth- 
in-Savings  Act,  and  the  Community  Reinvestment  Act. 

Amendments  to  the  Truth-in-Lending  Act 

Just  last  year,  AAIiP's  Legal  Counsel  for  the  Elderly  program  was  contacted  by 
two  elderly  sisters  who  were  on  the  brink  of  foreclosure.  On  examination,  staff  attor- 

neys found  many  of  the  elements  of  the  classic  home  equity  scam.s  that  plague  many 
elaerly  communities.  A  loan  had  been  arranged  by  a  home  improvement  contractor 
who  performed  very  shoddy  work.  In  the  meantime,  the  loan  carried  24  percent  in- 

terest rate  and  required  a  large  balloon  payment  at  the  end  of  the  loan.  In  addition, 

the  loan  included  a  charge  of  over  $2,000  for  credit  life  insurance — a  product  with 
very  high  profits  to  the  lender  which  is  generally  unavailable  to  the  elderly.  Upon 
investigation,  our  attorneys  discovered  that  the  insurance  covered  the  life  of  a 
younger  relative  who  was  neither  an  owner  nor  obligated  to  repay  the  loan.  Because 

of  the  Truth-in-Lending  Act's  right  of  rescission,  these  sisters  were  able  to  keep 
their  home  by  rescinding  the  loan  and  refinancing  using  a  more  reasonable  reverse 
mortgage. 

Similarly,  Mrs.  M,  a  long-time  homeowner  who  had  paid  off  her  home  loan,  sought 
a  loan  to  consolidate  her  credit  card  and  car  loan  debt.  She  went  to  a  mortgage 
broker  in  Maryland  who  arranged  a  1-year  balloon  loan  with  a  24  percent  interest 
rate  and  a  12  percent  broker's  fee.  The  actual  annual  percentage  rate  (APR)  on  this 
loan  was  in  excess  of  34  percent,  and  the  monthly  payments  exceeded  70  percent 
of  her  monthly  income  even  before  considering  insurance  and  taxes.  The  Truth-in- 
Lending  disclosures  were  so  unreadable  that  it  was  impossible  to  find  the  finance 
charge,  the  total  of  payments,  or  reference  to  the  balloon  payment.  Moreover,  the 
broker's  fee  was  not  included  in  the  APR  disclosed  to  Mrs.  M.  The  Association's 
Legal  Counsel  attorneys  arranged  a  rescission  of  the  loan— which  the  court  en- 

forced— and  helped  the  client  fund  the  rescission  with  a  reverse  mortgage. 
These  cases  are  but  two  of  the  many  that  our  Legal  Counsel  for  the  Elderly  attor- 

neys encounter  all  the  time.  I  am  very  proud  that  their  outstanding  work  in  saving 
the  homes  of  older  homeowners  has  been  acknowledged  by  AARP  with  its  highest 
award  for  excellence  as  well  as  by  the  District  of  Columbia  Bar  Foundation.  The 
Association  is  concerned,  however,  that  their  fine  work  and  the  work  of  many  others 
like  them  could  be  seriously  undermined  by  changes  contemplated  by  Congress  in 
the  Truth-in-Lending  Act. 
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Let  me  stress  from  the  outset  that  the  older  homeowners  who  have  been  helped 
by  this  law  are  not  free  loaders  who  are  simply  attempting  to  shirk  their  financial 
obligations.  To  the  contrary,  these  people  have  been  solid,  middle  class  homeowners 
who  worked  hard  all  their  lives  to  be  able  to  pay  ofT  their  home  loans.  Often  they 
get  into  trouble  when  they  try  to  act  responsibly  by  paying  off  other  loans  or  making 
needed  home  repairs.  Because  their  incomes  are  limited,  they  may  not  qualify  for 
regular  home  equity  loans.  But  because  they  have  accumulated  significant  equity, 
they  are  targeted  by  unscrupulous  home  equity  scam  artists. 

The  situations  that  these  cases  describe  are  not  at  all  unusual.  While  most  older 

people  own  their  homes,  most  have  incomes  that  allow  very  little  margin  for  emer- 
gency situations  such  as  major  home  repairs,  major  medical  expenses,  or  other  un- 

anticipated expenses.  To  lose  one's  home  at  an  advanced  stage  of  life  is  devastating 
to  an  older  person — wiping  out  a  lifetime  of  work  and  prudent  savings  and  depriving 

the  older  person  of  the  comfort  and  security  of  "aging  in  place."  Truth-in-Lending 
has  been  the  bulwark  of  protection  against  unscrupulous  practices  for  many  older 
homeowners. 

Developments  in  Truth-in-Lending  Requirements 
To  understand  the  potential  impact  on  consumers  of  the  changes  proposed  by 

S. 650,  it  is  important  to  examine  the  historical  development  of  Truth-in-Lending 
Act  (TILA)  requirements.  Responding  to  reports  of  abusive  practices  in  the  mortgage 
lending  industry  such  as  those  just  described.  Congress  enacted  the  Truth-in-Lend- 

ing Act  in  1968.  Truth-in-Lending  continues  to  be  the  primary  consumer  protection 
mechanism  for  mortgages  and  other  kinds  of  loans  because  it  requires  uniformity 
in  the  manner  and  calculation  of  the  cost  of  credit. 

The  importance  of  Truth-in-Lending  was  amplified  in  the  early  1980's  when  legis- 
lation was  passed  to  deregulate  the  banking  and  mortgage  industries.  First,  the  De- 

pository Institutions  Deregulation  and  Monetary  Control  Act  of  1980  preempted 
State  usury  laws  as  applied  to  mortgages  secured  by  a  first  lien.  The  Alternative 
Mortgage  Transaction  Parity  Act  of  1982  went  further  to  preempt  State  limitations 
on  the  terms  and  conditions  of  loans  secured  by  first  liens  on  the  home.  These  acts 
were  passed  to  promote  more  competition  and  innovation  in  mortgage  markets. 

By  and  large  these  acts  have  worked  as  intended  to  the  mutual  benefit  of  consum- 

ers and  lenders — mortgage  markets  are  generally  very  competitive,  and  innovative 
new  mortgage  products  have  emerged  to  meet  the  needs  oi  different  kinds  of  con- 

sumers. However,  Congress  recognized  last  year  that  not  all  consumers  have  en- 
joyed the  benefits  of  competitive  and  innovative  markets.  Citing  the  kinds  of  home 

equity  scam  cases  noted  in  the  introduction  to  this  testimony.  Congress  enacted  new 

protections  with  respect  to  "high-cost  loans"  in  the  Home  Ownership  and  Equity 
Protection  Act  of  1994.  ARRP  was  pleased  to  support  the  bipartisan  leadership  of 
this  Committee  in  its  elTorts  to  linnit  practices  used  by  home  equity  scam  artists  that 
are  generally  directed  at  older  homeowners. 

Concerns  About  S.  650 

AARP  is  pleased  that  S.  650  specifically  exempts  high-cost  loans  as  defined  by  the 
Home  Ownership  and  Equity  Protection  Act  from  changes  proposed  by  this  legisla- 

tion. Nonetheless,  we  are  concerned  that  unscrupulous  lenders  will  be  able  to  origi- 
nate loans  right  up  to  the  rather  generous  limits  defining  the  high-cost  loans  and 

thereby  avoid  those  protections.  Without  strong  Truth-in-Lending  protections,  we 
could  very  well  see  more  of  the  home  equity  scam  activity  that  the  1994  legislation 
sought  to  end. 
AARP  believes  that  three  features  of  Truth-in-Lending  Act  protections  are  abso- 

lutely essential  to  the  efficient  and  fair  operation  of  mortgage  markets:  (1)  clear  and 
accurate  disclosures  so  that  consumers  have  a  reasonable  basis  upon  which  to  make 
informed  decisions;  (2)  the  right  of  rescission  for  3  days  after  the  loan  has  been  com- 

pleted with  additional  rights  of  rescission  for  3  years  (and  in  some  cases  beyond  3 
years)  if  information  has  not  been  fully  and  accurately  disclosed;  and  (3)  assignee 
liability  so  that  purchasers  of  loans  on  the  secondary  market  have  an  incentive  to 
carefully  review  the  work  of  loan  originators.  We  believe  that  each  of  these  essential 
features  would  be  seriously  undermined  by  the  proposals  included  in  S.  650. 

Clear  and  accurate  disclosure  would  be  undermined  if  legislative  changes  create 

too  wide  a  range  of  "tolerance"  in  finance  charge  disclosure.  We  acknowledge  that 
Section  115  of  S.  650,  which  would  expand  the  tolerance  from  $10  to  $100,  is  much 
better  on  this  point  than  companion  legislation  introduced  in  the  House  that  could 
create  a  tolerance  of  thousands  of  dollars.  While  some  relief  on  tolerances  may  be 
necessary,  the  Association  would  not  want  to  see  a  situation  created  that  would 
sanction  the  deliberate  failure  to  disclose  the  exact  cost  of  credit. 



365 

Of  much  more  serious  concern  is  the  proposal  in  Section  114  to  eliminate  the  right 
of  rescission  for  all  loans  secured  by  first  liens  which  refinance  prior  extensions  of 
credit — except  those  defined  as  high-cost  loans.  In  combination  with  provisions  of 
Section  117  prohibiting  the  equitable  extension  of  the  right  of  rescission  period  be- 

yond 3  years  and  of  Section  120  giving  the  Federal  Reserve  Board  broad  powers  to 
waive  or  modify  the  right  of  rescission,  this  proposal  would  virtually  eliminate  the 
right  of  rescission  and  eliminate  the  only  effective  enforcement  mechanisms  of  the 
Truth-in-Lending  Act.  AARP  would  vigorously  oppose  these  sections  as  currently 
written  since  they  very  seriously  erode  the  core  Truth-in-Lending  protections. 

Finally,  ARRP  is  strongly  concerned  that  changes  proposed  in  Section  118  would 
virtually  eliminate  assignee  liability  for  disclosure  violations.  Since  the  vast  major- 

ity of  mortgages  are  sold  to  investors,  this  change  would  have  the  effect  of  voiding 
consumer  protections.  The  secondary  market  must  be  held  accountable  for  these  pro- 

tections if  the  market  is  to  be  the  primary  mechanism  for  enforcing  Truth-in-Lend- 
ing protections.  The  only  alternative  to  investors  carefully  reviewing  the  loans  thev 

purchase  is  for  a  more  heavy-handed  bureaucratic  government  review — an  approach 
that  would  benefit  neither  lenders  nor  consumers. 

Addressing  the  Problems 

While  AARP  has  serious  concerns  about  provisions  of  S.650,  we  acknowledge 
some  of  the  problems  that  gave  rise  to  these  proposals.  Specifically,  the  Rodash  deci- 

sion in  the  Eleventh  Circuit  Court  of  Appeals  last  year  has  unleashed  a  wave  of 
concern  among  lenders  and  investors  that  trivial  technicalities  in  the  law  will  be 
used  to  rescind  broad  classes  of  loans.  While  ARRP  believes  that  the  Rodash  case 

was  rightly  decided,  we  recognize  that  the  potential  exists  for  far-reaching  unin- 
tended consequences.  For  example,  we  have  been  told  by  industry  representatives 

that  the  Rodash  decision  has  been  followed  by  as  many  as  50  class-action  suits  seek- 
ing to  rescind  existing  loans.  These  industry  representatives  are  concerned  that  the 

threat  of  class-actions  suits  on  this  scale  will  have  a  negative  effect  on  the  ability 
to  sell  loans  on  the  secondary  market.  We  believe  that  Congress  acted  prudently  in 
recently  enacting  legislation  declaring  a  moratorium  on  certifying  certain  types  of 
classes  for  litigation  under  Truth-in-Lending  to  allow  time  for  a  more  targeted  legis- 

lative remedy  to  be  negotiated. 
Initial  discussions  with  representatives  of  industry  groups  and  other  consumer 

groups  lead  us  to  believe  that  a  legislative  package  could  enjoy  wide  support  from 
both  types  of  groups  if  it  were  to  focus  on  providing  greater  clarity  and  certainty 
to  lenders  and  consumers.  It  would  be  premature  to  be  too  specific  in  suggesting 
a  potential  resolution,  and  we  do  not  wish  to  minimize  some  of  the  hurdles  that  may 
be  encountered.  However,  we  believe  that  an  agreement  might  be  possible  if  this 
Committee  were  to  follow  the  precedent  set  last  year  in  negotiations  on  the  Home 
Ownership  and  Equity  Protection  Act. 

In  crafting  the  high-cost  loan  provisions  of  that  Act,  groups  involved  in  the  re- 
verse mortgage  industry  became  alarmed  over  the  potential  for  negative  con- 

sequences for  this  important  and  innovative  lijie  of  mortgage  products.  Because  of 
the  unique  combination  of  mortgage  and  annuity-like  features,  reverse  mortgages 
often  have  relatively  high  up-front  costs.  Since  such  mortgages  are  by  definition 
negative  amortization  loans  with  balloon  payments  at  the  end  (typically  defined  by 
the  death  of  the  borrower),  the  viability  of  the  industry  might  have  been  jeopardized 
by  the  high-cost  loan  provisions.  AARP  was  asked  by  the  bipartisan  leadership  of 
this  Committee  to  work  with  Committee  staff  and  industry  gj^oups  to  seek  a  reason- 

able resolution  of  the  issues. 

While  the  issues  being  addressed  are  clearly  different  in  this  legislation,  the  Asso- 
ciation believes  that  the  reverse  mortgage  resolution  might  serve  as  a  model  for  fur- 

ther discussions  in  this  area.  Indeed,  these  discussions  are  not  entirely  unrelated — 
as  the  cases  cited  in  the  introduction  indicate,  reverse  mortgages  are  often  a  reason- 

able solution  for  older  homeowners  who  have  limited  income  but  have  a  need  for 

credit.  As  we  discussed  reverse  mortgage  issues  with  industry  groups  and  Commit- 
tee stafT;  it  became  apparent  that  the  only  way  to  achieve  disclosures  that  allow  for 

meaningful  comparative  shopping  without  stifiing  innovation  and  competition  in  a 
rapidly  developing  market  was  to  be  as  inclusive  as  possible  of  all  costs  financed 
by  the  loan.  Based  on  earlier  work  done  by  the  Federal  Housing  Administration 
(FHA)  on  disclosures  for  consumers  as  well  as  that  done  by  the  Securities  and  Ex- 

change Commission  (SEC)  on  disclosures  for  investors,  the  final  legislation  included 

a  measure  of  "total  loan  costs"  expressed  as  an  average  annual  percentage  rate.  In- 
cluding all  costs  allowed  for  meaningful  comparisons  among  the  wide  range  of  finan- 

cial instruments  that  are  already  developing  in  this  nascent  industry.  Moreover, 
such  disclosure  is  pro-competitive  because  it  does  not  create  artificial  incentives  to 
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"game  the  system"  to  meet  regulatory  disclosure  requirements — consumer  choice, 
not  regulatory  requirements,  becomes  the  primary  enforcement  tool. 

We  believe  that  the  same  principles  of  clarity  and  complete  disclosure  would  bene- 
fit all  mortgage  instruments.  Many  of  the  concerns  raised  in  the  aftermath  of  the 

Rodash  decision  are  rooted  in  the  ambiguities  of  a  statute  that  selectively  requires 
that  some  costs  be  reported  as  finance  costs  while  others  are  exempt.  Based  on  such 
ambiguity,  the  current  system  is  doomed  to  promote  unethical  gaming  in  reporting 
costs,  endless  litigation  on  genuinely  unclear  areas,  and  periodic  breakdowns  over 
newly  developed  costs  and  mortgage  products. 

Moreover,  the  types  of  costs  not  currently  counted  in  the  finance  charge  are  pre- 
cisely the  types  of  processing  and  third  party  costs  that  industry  leaders  are  closely 

examining  to  provide  more  competitive  relief  to  consumers  who  may  be  at  the  mar- 
gins of  eligibility.  One  way  to  help  reverse  the  trend  toward  falling  homeownership 

rates  would  be  to  create  more  competitive  pressures  on  the  up-front  costs  of  the 
loans.  If  these  costs  were  included  in  the  calculations  of  the  finance  charges  under 

Truth-in-Lending,  the  industry  would  have  more  incentive  to  develop  more  competi- 
tive means  of  processing  loans.  Consumers  would  be  better  served  by  a  more  com- 

plete and  accurate  basis  for  comparing  loans  and  by  more  competitive  processing. 
The  lending  industry  would  benefit  from  greater  clarity  and  certainty  in  Truth-in- 
Lending  requirements  as  well  as  from  the  broadening  oi  the  market. 

If  the  issue  of  fuller  disclosure  is  resolved,  we  believe  that  other  issues — such  as 
class-action  lawsuits  for  rescission  rights,  tolerance  levels,  and  retroactive  relief — 
could  also  be  resolved.  Again,  we  do  not  minimize  the  tough  issues  that  would  need 
to  be  negotiated,  but  we  firmly  believe  that  the  real  concerns  of  the  industry  can 
be  addressed  through  an  approach  that  promotes  competition  and  provides  reason- 

able consumer  protections.  AARP  stands  ready  to  work  with  the  leaders  of  this 
Committee  as  well  as  representatives  of  consumer  and  industry  groups  to  move  to- 

ward such  a  broad-based  solution. 

Amendments  to  the  Truth-in-Savings  Act 

AARP  was  active  in  congressional  debates  leading  up  to  passage  of  the  Truth-in- 
Savings  Act.  Before  its  enactment,  consumers  confronted  a  financial  services  maze. 
Innovative  new  products  were  frequently  being  introduced,  producing  an  ever-wid- 

ening array  of  complex  and  confusing  account  offerings.  As  competition  among  fi- 
nancial service  providers  had  increased,  so  had  something  else:  consumer  confusion. 

The  expanding  range  of  account  options  had  not  been  matched  by  the  information 
necessary  to  comparison  shop.  Consumers  lacked  the  basic  information  they  needed 
to  make  prudent  choices. 

Have  tne  circumstances  which  gave  rise  to  Truth-in-Savings'  protections  somehow 
evaporated?  No,  they've  only  gotten  worse.  Today's  financial  institutions  are  offering 
an  even  wider  variety  of  insured  products,  often  with  tiered  charges  or  fees,  at  vari- 

able interest  rates.  Many  institutions  are  charging  for  formerly  free  services  and  in- 
creasing charges  for  services  they  have  traditionally  offered  for  nominal  fees.  Initial 

deposit  and  minimum  balance  requirements  as  well  as  numerous  other  terms  and 
conditions  on  accounts  are  prevalent.  Given  these  circumstances,  it  is  essential  that 
consumers  understand  account  pricing,  terms,  and  conditions.  Consumers  need 
enough  information  to  find  products  that  are  best  suited  to  their  needs. 

This  need  is  all  the  more  important  in  today's  financial  services  environment, 
(jone  are  the  days  when  every  product  encountered  in  a  bank  lobby  was  federally 
insured.  These  days,  all  sorts  oi  insured  and  uninsured  products,  including  mutual 
funds,  annuities,  life  insurance,  and  brokerage  services,  are  being  sold  at  banks. 
Older  people,  many  of  whom  are  unfamiliar  with  the  latest  products  or  who  may 
not  have  been  financial  decisionmakers,  are  among  the  most  vulnerable  individuals 
in  this  confusing  environment.  The  vast  majority  of  customers  are  unaware  of  the 
risks  and  fees  involved  in  uninsured  investment  products  that  are  available  at 
banks.  Significant  banking  industry  resources  are  being  devoted  to  aggressive  mar- 

keting activities  and  slick  advertising  campaigns  hyping  bank  entry  into  uninsured 
products.  These  circumstances  exacerbate  consumer  confusion. 

More,  not  less,  needs  to  be  done  to  protect  consumers  in  today's  financial  services 
environment.  Rather  than  eroding  existing  consumer  protections  through  such  ac- 

tions as  repealing  Truth-in-Savings,  AAltP  believes  the  Congress  should  incorporate 
Truth-in-Savings  principles  into  a  new  Trulh-in-Investing  law  that  covers  the  large 
numbers  of  uninsured  products  now  being  offered  at  banks.  These  protections 
should  also  apply  to  products  sold  through  brokerage  houses  and  other  financial 
service  purveyors. 

Here's  what  Truth-in-Savings  does: 
•  Requires  the  ready  availability  of  a  written  schedule  of  interest,  service  charges, 

fees,  other  account  terms  and  conditions; 
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•  Prohibits  deceptive  advertising,  such  as  the  use  of  the  word  "free"  in  an  account with  balance  mini  mums  to  avoid  fees; 
•  Requires  all  advertising  of  interest-bearing  accounts  to  contain  required  disclo- 

sures of  key  terms,  such  as  the  Annual  Percentage  Yield  (APY);  and 
•  Requires  that  interest  be  paid  on  the  full  balance  in  an  account,  for  each  day  on 

deposit. 

AARP  is  opposed  to  the  repeals  of  several  Truth-in-Savings  provisions  called  for 
in  S.650.  The  account  disclosure  provisions  in  Truth-in-Savings  greatly  benefit  con- 

sumers, including  older  consumers,  by  requiring  the  presentation  of  essential  infor- 
mation in  a  form  that  can  be  readily  understood.  Accurate  and  comparable  informa- 

tion about  the  features  of  deposit  accounts  is  vital.  Consumers  need  the  full  disclo- 
sure of  the  terms  and  yields  on  deposit  accounts  to  make  prudent  choices  and  to 

more  effectively  shop  for  deposit  accounts. 

Similarly,  consumers  rely  on  Truth-in-Savings'  advertising  provisions.  Even  prior 
to  Reg.  DD  which  implements  Truth-in-Savings,  Reg.  Q  prohibited  misleading  ad- 
vertismg.  The  advertising  provisions  contained  in  Truth-in-Savings  were  necessary 
to  protect  consumers  against  financial  institutions  which  "push  the  envelope"  in  this 
area.  For  example,  Truth-in-Savings  currently  prohibits  banks  from  advertising 
"free  checking  accounts"  if  they  are  not  in  fact  "free" — if  a  minimum  balance  is  re- 

quired to  avoid  fees,  if  maintenance  or  per  check  fees  are  required  to  avoid  fees,  or 
ii  direct  deposit  of  payroll  or  benefit  checks  is  required.  Prior  to  the  existence  of  this 

prohibition,  so-called  "free"  checking  accounts  included  all  sorts  of  fees,  charges, terms,  and  conditions. 
Further,  the  plethora  of  new  products  coming  on  the  market  now  and  in  the  fu- 

ture will  give  financial  institutions  countless  opportunities  to  be  creative  in  their  ad- 

vertising at  the  expense  of  consumers.  If  Reg.  DD's  advertising  rules  are  repealed, 
as  provided  for  in  S.650,  Federal  banking  regulators  will  almost  certainly  have  to 
develop  a  new  ad  rule  which  responds  to  marketplace  abuses.  AARP  urges  the  com- 

mittee to  preserve  Truth-in-Savings'  advertising  provisions. 
S.650  would  also  repeal  the  core  notion  of  Truth-in-Savings — that  all  deposit  ac- 

counts be  comparable  on  the  basis  of  Annual  Percentage  Yield  (AI'Y).  It  is  AARPs 
belief  that  a  standard  interest  calculation  method,  like  the  APY,  is  absolutely  essen- 

tial to  allow  consumers  to  comparison  shop.  If  lenders  are  free  to  use  different  cal- 
culation methods,  consumers  will  be  comparing  apples  and  oranges.  Consumers  will 

be  left  guessing  as  to  which  calculation  method  is  most  appropriate  for  them. 
Truth-in-Savings  also  banned  onerous  methods  of  balance  calculation,  like  the 

investable  and  low  balance  calculation  methods.  Recognizing  the  merit  of  these  pro- 
hibitions, S.650  apparently  does  not  repeal  these  provisions.  Rather,  it  requires  that 

interest  must  be  paid  on  a  customer's  full  balance  for  each  day  of  the  stated  calcula- tion period. 

Community  Reinvestment  Act 

The  Community  Reinvestment  Act  (CRA)  is  one  of  the  most  important  mecha- 
nisms for  assuring  that  low-  and  moderate-income  communities  have  their  lending 

needs  met.  The  benefits  also  extend  to  middle-class  neighborhoods  that  benefit  from 
incentives  in  CRA  to  offer  innovative  mortgage  products  such  as  reverse  mortgages. 

Because  they  serve  older  homeowners  who  are  typically  "house-rich  but  cash-poor," 
reverse  mortgages  fill  an  important  gap  in  the  mortgage  lending  industry.  The  typi- 

cal reverse  mortgage  borrower  under  tne  FHA-insured  reverse  mortgage  program  is 
a  77  year-old  widow  with  an  income  of  less  than  $10,000  but  a  home  worth  roughly 
$100,000.  Because  the  loan  is  not  due  until  the  borrower  dies,  sells  the  home,  or 

moves  permanently,  reverse  mortgages  allow  older  persons  to  "age  in  place"  while 
drawing  on  the  equity  they  have  accumulated  over  their  lives  to  meet  their  own 
needs.  While  systematic  data  on  the  uses  of  reverse  mortgages  is  not  available,  a 
Quick  survey  of  reverse  mortgage  counselors  indicates  that  the  three  top  uses  of 
tnese  loans  are  for  major  home  repairs,  health  costs,  and  basic  living  expenses.  As 
noted  above,  these  loans  have  also  been  used  as  an  alternative  to  foreclosure — espe- 

cially in  retiring  abusive,  high-cost  loans. 
CRA  credit  is  also  an  important  incentive  to  spurring  creative  local  alliances 

among  financial  institutions,  nonprofit  groups,  ana  local  governments  to  address 
housing  and  community  needs.  Bank  investment  in  the  Low-Income  Housing  Tax 
Credit  Program  has  also  been  encouraged  by  CRA  credit.  Much  of  the  rental  Hous- 

ing createa  under  these  incentives  has  been  for  older  persons.  To  seriously  weaken 
CRA  could  eliminate  a  major  incentive  for  lenders  to  orfer  innovative,  nontraditional 
mortgage  products. 
AAJIP  is  concerned  that  provisions  of  S.650  could  significantly  undermine  the 

Community  Reinvestment  Act.  The  small  bank  exclusion  is  drawn  so  broadly  that 
it  could  eliminate   from  coverage  the  vast  majority  of  banks — especially  those   in 
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small  towns  and  rural  areas.  The  exemption  of  lenders  who  previously  received  a 
"satisfactory"  rating  would  also  eliminate  coverage  for  95  percent  of  all  banks — de- 

spite the  rather  low  threshold  for  receiving  a  satisfactory  rating. 
Moreover,  ARRP  believes  that  the  recent  rule  from  the  Federal  banking  regulators 

on  CRA  has  struck  the  appropriate  balance  between  promoting  needed  access  to 
credit  and  dealing  with  industry  concerns  for  a  reduced  regulatory  burden  under  the 
Act.  We  join  with  other  groups  representing  consumers,  community  organizations, 
and  industry  in  urging  this  Committee  to  allow  this  rule  to  work  before  enacting 
further  legislative  changes. 

Bank  Profits 

The  banks'  campaign  to  reduce  a  perceived  regulatory  burden  must  be  viewed against  the  backdrop  of  tremendous  bank  profits.  As  the  attached  chart  reflects, 
banks  have  been  experiencing  record  profits  for  the  past  several  years.  Indeed,  bank 
profit  totals  stood  at  $31.6  billion  in  1992,  $43.4  billion  in  1993,  and  $44.7  billion 
in  1994. 

The  minimal  costs  of  complying  with  existing  consumer  protections  (i.e.,  providing 
disclosures  under  Truth-in-Savings)  have  apparently  not  seriously  undermined  the 

banking  industry's  ability  to  generate  significant  profits.  In  addition,  banks  across 
the  country  have  already  incurred  start-up  costs  in  complying  with  Truth-in-Sav- 
ings. 

Conclusion 

AARP  appreciates  this  opportunity  to  comment  on  this  important  banking  legisla- 
tion. The  Association  stands  ready  to  work  with  this  Committee  as  well  as  groups 

representing  consumer  and  industry  interests  to  address  reasonable  industry  con- 
cerns without  dismantling  essential  consumer  safeguards. 

Bank  Profits 
(IN  BILLIONS  OF  DOLLARS) 

11.5 

1992 1993 
1994 

SOURCE:  FDIC 
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PREPARED  STATEMENT  OF  MICHELLE  MEIER 

Counsel  for  Government  Affairs,  Consumers  Union 

on  behalf  of  consumer  federation  of  america,  public  clteen,  &  u.s.  pirg 

Washington,  DC 

May  3,  1995 

My  name  is  Michelle  Meier,  and  I  am  Counsel  for  Government  Affairs  with  Con- 
sumers Union, ^  the  publisher  of  Consumed  Reports  magazine.  I  am  testifying  here 

today  on  behalf  of  Consumer  Federation  of  American,^  Public  Citizen,^  and  U.S. 
PIRG.^  For  years,  our  organizations  have  worked  to  promote  the  interests  of  con- 

sumers and  the  public  at  large  on  matters  concerning  credit,  real  estate,  banking 

and  other  "pocketbook"  matters.  Together,  our  organizations  represent  over  50  mil- lion American  consumers. 

Although  our  organizations  applaud  this  Subcommittee  for  addressing  the  ques- 
tion of  regulatory  efficiency  and  good  government,  we  do  not  believe  S.  650  (the 

"Shelby-Mack"  bill)  promotes  these  goals.  We  strongly  support  a  regular  review  of the  laws  under  whicn  businesses  are  regulated.  This  review  should  ensure  that  our 
laws  are  efficient  and  up-to-date.  Laws  that  reflect  the  business  environment  of  pre- 

vious decades,  for  example,  should  be  modernized  to  ensure  they  are  useful  today. 
Unfortunately,  rather  than  streamline  and  modernize  our  consumer  protection  laws, 
S.  650  simply  throws  critical  protections  out  the  window. 

The  objective  of  any  regulatory  review  should  not  be  simply  to  make  banking  ex- 
ecutives and  their  lobbyists  in  Washington  happy.  Congress  should  serve  the  public 

interest,  not  the  special  interests  of  the  banking  industry.  Toward  this  end,  we  urge 
this  Subcommittee  to  keep  its  eyes  on  the  following  goals: 

•  Promoting  Competition  Among  Banks  and  Other  Credit  Providers — Con- 
sumers and  the  economy  generally  benefit  when  banks  are  forced  through  com- 
petition to  improve  their  prices,  their  services  and  their  products  to  attract  cus- 

tomers. 
However,  competition  can  fail  due  to  a  variety  of  causes.  For  example,  it  can 

fail  when  there  are  few  players  offering  a  product  or  service,  when  businesses 
hide  the  truth  about  their  products,  when  the  customer  base  is  captive  and  has 
little  choice  in  deciding  whether  to  purchase  a  product,  or  when  the  market  is  too 
complex  for  consumers  to  understand.  That  is  why  the  second  goal  is  equally  im- 
portant. 

•  Ensuring  Consumer  Protection — Americans  support  a  fair  marketplace  where 
the  average  person  who  is  qualified  can  get  a  loan,  buy  a  house  and  open  a  bank 
account  at  a  reasonable  price  and  under  reasonable  terms.  Consumer  protection 
helps  ensure  fairness  in  the  marketplace.  It  also  helps  promote  a  strong  economy 
by  protecting  the  financial  security  of  American  families.  When  competitive  forces 
are  weak,  laws  are  especially  needed  to  protect  consumers  from  the  unfair  and 
harmful  business  practices  that  can  result. 

•  Protecting  Taxpayers  Against  Excessive  Bank  Failures — U.S.  banks  and 

S&L's  are  protected  by  the  deposit  insurance  system  that  pays  off  a  failed  institu- 
tion's liabilities  if  the  institution  becomes  insolvent.  Because  the  U.S.  Govern- 
ment, i.e.,  U.S.  taxpayers,  stand  behind  this  insurance  system,  an  important  goal 

of  banking  law  is  to  keep  the  banking  industry  healthy.  Too  much  deregulation 
in  the  eighties  produced  a  huge  taxpayer  bailout  of  the  S&L  industry  in  1989. 

^Consumers  Union  is  a  nonprofit  membership  organization  chartered  in  1936  under  the  laws 
of  the  State  of  New  York  to  provide  consumers  with  information,  education  and  counsel  about 
goods,  services,  health,  and  personal  finance;  and  to  initiate  and  cooperate  with  individual  and 

group  efforts  to  maintain  and  enhance  the  quality  of  life  for  consumers.  Consumers  Union's  in- 
come is  solely  derived  from  the  sale  of  Consumer  Reports,  its  other  publications  and  from  non- 

commercial contributions,  grants  and  fees.  In  addition  to  reports  on  Consumers  Union's  own 
product  testing,  Consumer  Reports  with  approximately  5  million  paid  circulation,  regularly  car- 

ries articles  on  health,  product  safety,  marketplace  economics  and  legislative,  judicial  and  regu- 
latory actions  which  affect  consumer  welfare.  Consumers  Union's  publications  carry  no  advertis- 

ing and  receive  no  commercial  support. 

^Consumer  Federation  of  America  is  a  nonprofit  consumer  advocacy  organization  representing 
more  than  250  local,  State  and  national  consumer  groups  with  a  combined  membership  of  more 
than  50  million  Americans. 

^Public  Citizen  is  a  nonprofit  research  and  advocacy  organization  founded  by  Ralph  Nader 
in  1971,  which  works  on  behalf  of  its  over  60  thousand  members  and  all  consumers.  Congress 
Watch  is  the  legislative  advocacy  arm  of  Public  Citizen. 

*U.S.  Public  Interest  Research  Group  is  a  national  nonprofit,  nonpartisan,  research  and  advo- 
cacy organization.  The  group  serves  as  the  Washington,  DC  lobbying  office  for  State  PIRG's 

across  the  country. 
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Similarly,  in  1991  taxpayers  had  to  lend  the  FDIC  tens  of  billions  of  dollars  due 
to  record  bank  failures  caused  by  lax  regulation. 

•  Removing  and  Avoiding  Unnecessary  and  Inefficient  Regulation — Like  all 
industries,  the  banking  industry  is  in  a  constant  state  of  change  as  new  products 
are  developed,  new  technologies  are  introduced  and  the  business  cycle  evolves.  An 
important  public  policy  goal  is  to  ensure  that  the  laws  intended  to  promote  com- 

petition, consumer  protection,  and  bank  solvency  keep  pace  with  the  changing 
business  environment.  It  is  also  important  to  keep  regulation  as  lean  as  possible 
so  that  business  does  not  incur  costs  just  to  comply  with  a  needless  Government 
mandate.  Laws  that  are  unnecessarily  burdensome  produce  costs  to  business  that 
are  often  passed  to  consumers  in  the  form  of  higher  prices. 

We  realize  that  there  is  tension  among  some  of  these  goals.  For  example,  the  S&L 
debacle  clarified  the  need  for  regulations  and  oversight  to  prevent  banks  from  gam- 

bling with  FDIC  insured  deposits.  Although  prudent  safety  and  soundness  regula- 
tion imfX)ses  costs  that  bankers  would  like  to  avoid,  these  costs  are  far  outweighed 

by  the  benefits  of  preventing  another  S&L-type  debacle. 
Similarly,  consumer  protection  laws  can  impose  some  costs.  Even  when  they  are 

carefully  crafted  and  tailored  to  correct  whatever  consumer  problem  they  were  need- 
ed to  correct  consumer  laws  often  produce  some  cost  to  business  that  some  bankers 

would  like  to  avoid.  Sensible  and  efficient  consumer  protection  laws,  however,  far 
outwei^  their  costs  by  promoting  competition  and  eliminating  abuses  that  under- 

mine the  financial  security  of  American  families  and  the  economic  health  of  our 
communities. 

The  Shelby-Mack  Legislation  Hurts  Competition  and  Consumers  Without 
Making  Consumer  Protection  Regulation  More  Efficient  or  Effective 

Unfortunately,  the  Shelby-Mack  bill  fails  to  meet  any  of  our  criteria  for  real  re- 
form and  good  Government. 

•  The  bill  will  undermine  competition  in  the  banking  industry  by  making 
it  impossible  for  consumers  to  know  which  bank  is  offering  the  better  de- 

posit account  or  loan.  This  results  from  the  amendments  the  bill  makes  to  the 
Truth-in-Lending  Act  and  the  Truth-in-Savings  Act.  The  bill  lets  banks  withhold 
key  information  consumers  need  to  decide  whether  to  open  an  account  or  take  out 
a  loan.  It  also  weakens  the  enforcement  rules  under  which  banks  are  held  ac- 

countable when  they  violate  the  law  and  gives  mortgage  lenders  retroactive  im- 
munity for  specific  past  violations.  This  will  allow  banks  to  deceive  consumers 

with  impunity. 
•  The  bill  will  hurt  consumers  by  eviscerating  key  consumer  protection 

laws  that  force  banks  to  tell  the  truth  about  the  products  they  are  offer- 
ing and  to  deal  fairly  with  consumers.  Although  some  of  these  laws  need  to 

be  strengthened  and  modernized,  the  bill  makes  virtually  no  effort  to  make  the 
regulations  more  efficient  and  effective.  Instead,  the  bill  simply  eliminates  key 
protections  altogether. 

The  bill  hurts  all  consumers  because  it  weakens  laws  that  help  all  consumers 
who  have  any  dealing  with  financial  services  like  bank  accounts,  credit  cards,  or 
mortgage  loans.  All  consumers,  regardless  of  income,  race,  or  other  characteristics, 
will  be  hurt  if: 

•  banks  are  no  longer  required  to  tell  the  truth  about  the  products  they  are  offer- 
ing, as  the  bill  would  allow; 

•  lenders  are  allowed  to  violate  the  law  with  impunity,  as  the  bill  would  allow; 
•  consumers  are  forced  to  bear  the  brunt  of  the  loss  when  money  is  stolen  from 

their  bank  account  through  ATM  crime,  as  the  bill  would  allow. 

The  bill  also  hurts  lower  income  and  minority  consumers  in  particular  by  weak- 
ening the  Community  Reinvestment  Act  (CRA).  Over  the  years  that  law  has 

helped  deter  against  bank  redlining  practices,  under  which  banks  contribute  to 
the  economic  decline  of  a  neighborhood  by  refusing  to  set  up  bank  branches  or 
lend  in  those  neighborhoods.  An  effective  CRA  is  a  critical  tool  toward  revitalizing 
our  poor  or  declining  communities. 

Finally,  we  believe  any  bill  purporting  to  modernize  and  streamline  consumer 
protection  regulation  must  include  the  credit  bureau  reform  package  that  passed 
the  House  twice  last  September  on  a  voice  vote  but  died  in  the  Senate.  That  re- 

form package  represents  years  of  research,  drafting  and  negotiations  to  modernize 
the  rules  governing  the  accuracy  and  privacy  of  credit  reports.  We  find  it  hard 
to  understand  why  this  landmark  reform  package  has  been  omitted  from  S.  650. 
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•  The  bill  threatens  American  taxpayers  by  weakening  rules  intended  to 
promote  bank  solvency.  The  repeal  of  the  growth  limits  on  nonbank  banks  is 
a  serious  threat  to  safety  and  soundness. 

•  The  bill  fails  to  modernize  the  consumer  laws  so  they  work  efficiently 
and  effectively.  Again,  rather  than  modernize  and  improve  the  consumer  bank- 

ing laws,  the  bill  throws  them  out  altogether.  The  only  "relief  we  see  in  this  ap- 
proach is  for  bankers  who  would  like  a  return  to  the  rule  of  "buyer  beware."  For the  American  public,  which  wants  to  eliminate  inefficient  regulation  but  retain 

consumer  protection,  the  bill  only  presents  new  burdens. 

We  Have  Numerous  Proposals  for  Effective  "Consumer-Friendly" 
Regulatory  Reform 

Our  organizations  believe  there  is  a  real  value  to  reviewing  the  consumer  banking 
laws  with  an  eye  toward  streamlining  and  modernizing  them.  We  would  be  happy 

to  work  with  the  Subcommittee  and  the  bill's  sponsors  toward  that  end.  Our 
premise,  and  we  hope  the  Subcommittee  premise,  is  to  streamline,  modernize  and 
improve  consumer  protection — not  eliminate  it  altogether. 

Toward  this  end,  we  have  many  ideas.  We  believe,  for  example,  that  the  mortgage 
process  is  grossly  inefficient  and  confusing  to  consumers.  The  laws  intended  to  make 
the  process  more  consumer-friendly  leave  many  abuses  unregulated. 

For  example,  we  chronically  hear  complaints  from  mortgage  applicants  who 

thought  they  had  "locked  in"  a  low-interest  rate  only  to  find  they  are  forced  to  ac- 
cept a  higher  rate  at  closing.  Congress  has  never  mustered  the  political  will  to  cor- 
rect this  serious  problem.  We  urge  this  Subcommittee  to  develop  and  include  in  any 

regulatory  reform  package  protections  to  correct  the  "phantom  lock  in"  problem. 
There  is  also  a  great  deal  of  inefficiency  in  the  mortgage  industry,  forcing  consum- 

ers to  scramble  at  the  last  minute  for  clo.sing  documents  that  shoujd  have  been  re- 
quested at  the  beginning  of  the  loan  application  process.  There  are  no  consumer  pro- 

tection laws  to  correct  this  problem  either.  We  urge  this  Subcommittee  to  inves- 
tigate the  source  of  this  longstanding  consumer  problem  in  the  context  of  any  regu- 
latory reform  legislation. 

Similarly,  studies  indicate  that  some  mortgage  lenders  overcharge  consumers  with 

adjustable  rate  mortgage  (ARM)  loans  when  they  recalculate  the  consumer's  month- 
ly payment  amount  each  year.  Congress  has  never  acted  to  correct  this  abuse. 
Despite  our  pleas.  Congress  has  failed  to  enact  comprehensive  legislation  to  pro- 

tect consumers  from  these  and  other  serious  problems  consumers  face  in  the  mort- 
gage market.  Where  Congress  has  failed  to  act,  it  should  act  now.  Where  Congress 

has  acted  against  consumers  (by,  for  example,  preempting  State  usury  ceilings  dur- 
ing the  eighties),  we  urge  members  to  correct  tnese  past  mistakes  in  the  context  of 

the  current  regulatory  reform  exercise. 
In  the  limited  areas  where  Congress  has  acted  to  protect  consumers  in  the  past, 

the  laws  need  to  be  reviewed  with  an  eye  toward  modernization  and  regulatory  efii- 
ciency.  For  example,  the  Real  Estate  Settlement  Procedures  Act  (RESPA)  and  the 
Truth-in-Lending  Act  both  require  lenders  to  give  mortgage  loan  and  related  disclo- 

sures to  consumers  in  the  mortgage  market.  It  would  only  make  sense  to  try  to 
blend  these  laws  together  to  ensure  they  are  consistent  and  effective. 

We  look  forward  to  working  with  the  bill's  sponsors  and  the  entire  Subcommittee 
toward  making  consumer  protection  laws  more  effective  and  efficient. 

PREPARED  STATEMENT  OF  FRANCES  B.  SMITH 
Executive  Director,  Consumkr  Alert,  Washington,  DC 

May  3,  1995 

General  Comments 

Good  morning.  I'm  Frances  Smith,  Executive  Director  of  Consumer  Alert. 
Consumer  Alert,  founded  in  1977,  is  a  national  individual  membership  organization, 
active  in  all  50  States.  The  organization  educates  policymakers,  the  media  and  the 

public  about  how  consumer  choice  and  competition  best  advance  consumers'  inter- ests. 

I  am  pleased  to  be  invited  today  to  testify  on  S.650,  the  "Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of  1995."  The  legislation  takes  a  long-overdue 
step  toward  simplifying  numerous  requirements  with  little  benefit  yet  high  costs  for 
consumers.  In  speaking  for  a  consumer  group,  I  will  focus  my  conrmfients  first  on  the 
proposed  changes  relating  to  the  Real  Estate  Settlement  Procedures  Act  and  provide 
general  comments  about  the  Community  Reinvestment  Act.  My  comments  will  ex- 
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plore  how  consumers  are  negatively  impacted  by  laws  that  restrict  consumer  choice 
and  impede  competition. 

The  mortgage  market  is  a  good  example.  Not  only  do  regulations  ultimately  cost 

consumers,  they  also  don't  provide  the  important  information  that  consumers  need. 
Buying  a  home  is  a  big  deal  for  most  Americans.  It's  usually  the  largest  financial 
decision  of  their  lives.  As  such,  it's  a  process  already  fraught  with  tension  and  un- 

certainty. Unnecessary  complexity,  in  part  the  result  of  Government  regulations  re- 
lating to  home  mortgages,  makes  the  process  even  more  difficult.  This  is  particu- 

larly true  of  the  disclosure  area. 
The  lengthy  and  complex  disclosures  required  under  both  the  Real  Estate  Settle- 

ment Procedures  Act  and  the  Truth-in-Lending  Act  mean  that  the  average  consumer 
is  at  a  loss.  He  or  she  will  find  it  almost  impossible  to  discriminate  among  essential 
information,  useful  information,  and  useless  information.  When  every  possible  term 
and  contingency  and  relationship  have  to  be  disclosed,  and  disclosed  at  difierent 

times  using  different  forms,  consumers  suffer  "information  overload."  Without  a 
clear  idea  aoout  what's  critical  and  what's  peripheral,  they  may  "blank  out"  and  fail to  assimilate  the  essential. 

I  would  like  to  give  my  personal  experience  as  a  illustration.  Just  2  months  ago, 
I  applied  for  my  first  mortgage.  I  considered  myself  an  informed  consumer — after 
all,  Ihad  been  giving  personal  financial  advice  to  consumers  for  more  than  a  decade, 

including  information  about  shopping  for  loans  and  leases.'  And  I  had  my  brother- 
in-law  as  my  real  estate  agent.  A  piece  of  cake,  I  thought. 

That  was  until  I  started  to  wade  through  the  I'cal  estate  agency  disclosures  about 
buyer/seller  agents,  other  real-estate-rclatcd  business  activities,  disclosures  about 
lead  paint,  radon,  asbestos,  and  leaking  underground  storage  tanks;  the  mortgage 

company's  application  forms,  RKSPA  settlement  cost  estimates  and  other  RESPA 
disclosures,  authorization  for  credit  reports,  Truth-in-l^ending  disclosures;  as  well  as 
homeowner's  and  fiood  insurance  estimates,  appraisals,  title  company  estimates, 
home  inspection  reports,  termite  and  well  inspection  reports. 

My  brother-in-law  the  Realtor  made  sure  that  he  didn't  "steer"  me;  so,  without 
referrals,  I  spent  a  big  block  of  time  getting  comparative  prices  for  the  mortgage 
and  for  insurance,  inspection,  and  title  services.  With  random  shopping,  I  also  spent 
time  finding  out  that  some  firms  contacted  knew  nothing  about  fiooa  insurance  or 
would  not  be  able  to  meet  the  closing  date. 

Finally,  at  settlement,  with  a  sheaf  of  documents  in  front  of  me  and  unable  to 
face  reading  more  forms,  I  made  a  leap  of  faith  and  blindly  signed  my  life  earnings 
away. 

This  wasn't  a  unique  situation  and  illustrates  the  fact  that  people  are  becoming 
overwhelmed  by  disclosures  that  increasingly  don't  make  any  sense  to  them.  To 
make  the  mortgage  process  more  understandable  to  consumers.  Consumer  Alert 
thus  supports  the  provisions  of  S. 650  that  attempt  to  simplify  the  disclosures  and 
the  process  for  mortgage  transactions. 

I  would  urge  the  Congress  to  go  even  further  and  to  review  RESPA  from  a  broad- 
er, substantive  standpoint,  that  is,  does  RHISPA  harm  consumers  more  than  it  bene- 
fits them?  In  particular.  Consumer  Alert  recommends  that,  if  the  authority  for  rule- 

making is  transferred  to  the  Federal  Reserve  Board,  that  the  Board  undertake  a 
study  on  this  issue. 

The  mortgage  industry  is  one  in  dramatic  fiux,  fueled  principally  by  technological 
advances  that  ofier  consumers  greater  control  over  the  home  financing  process. 

RESPA's  restrictions  are  interfering  with  this  evolving  market  and  will  almost  cer- 
tainly reduce  consumer  welfare  in  the  process.  With  interactive  video  computers  on 

the  horizon  for  larger  numbers  of  people,  freezing  the  mortgage  information  process 
in  rigid  form  could  freeze  out  these  developments. 

Nooel  Laureate  Ronald  Coase  has  discussed  the  costs  associated  with  concluding 

an  economic  exchange — costs  he  refers  to  as  "transaction  costs."  Coase  points  out 
how  markets  solve  problems  between  buyers  and  sellers — how  they  locate  each 
other,  the  nature  of  tne  goods  bought  and  sold,  etc.  As  Coase  stated:  "There  are  ne- 

gotiations to  be  undertaken,  contracts  to  be  drawn  up,  inspections  to  be  made,  ar- 

rangements to  be  made  to  settle  disputes,  and  so  on."  (See  Ronald  Coase,  "The  Insti- 
tutional Structure  of  Production,"  The  1991  Alfred  Nobel  Memorial  Prize  Lecture  in 

Economic  Sciences,  delivered  9  December  1991,  pp.  9-10.) 
In  trivial  transactions,  say,  buying  something  at  a  garage  sale,  the  transaction 

costs  are  low.  In  substantive  transactions,  sucn  as  the  purchase  of  a  home,  the 

^Smith  has  over  20  years  of  experience  in  the  financial  services  industry.  In  a  previous  posi- 
tion, she  founded  and  operated  a  consumer  credit  education  foundation,  where  she  developed 

and  distributed  brochures,  a  monthly  column,  and  documentary  videos  to  help  consumers  make 
decisions  about  their  personal  finances. 
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transaction  costs  of  entering  into  a  contract  are  high  for  both  parties.  Agreements 
have  to  be  reached  and  understood;  security  for  both  sides  in  the  property  transfer 
has  to  be  protected.  In  discussing  how  these  costs  affect  decisions,  Coase  notes  that 

buyers  and  sellers  ".  .  .  in  deciding  on  their  ways  of  doing  business  and  on  what 
to  produce  have  to  take  into  account  transaction  costs.  If  the  costs  of  making  an 
exchange  are  greater  than  the  gains  which  that  exchange  would  bring,  that  ex- 

change would  not  take  place  and  the  greater  production  that  would  flow  from  spe- 

cialization would  not  be  realized."  (Ibid.,  p.  9.) 
Technological  and  other  innovations  allows  those  costs  to  be  reduced,  principally 

by  improving  the  flow  of  information.  Thus,  Government  regulations  should  be  care- 
fully scrutinized  to  ensure  that  they  do  not  discourage  innovation  or  freeze  the 

framework  that  facilitates  rapid  innovation. 
RESPA  is  replete  with  examples  of  micro-management  of  the  mortgage  market 

that  works  to  the  detriment  of  consumers.  In  particular,  I  would  point  to  RESPA 
restrictions  that  stymie  technological  and  other  innovations  that  would  make  mort- 

gage shopping  easier  for  consumers  (such  as  computerized  loan  origination  systems); 
that  unnecessarily  treat  referrals  as  steering;  and  that  isolate,  rather  than  integrate 
the  various  sub-transactions  in  the  mortgage  process,  which  results  in  greater  com- 

plexity and  inconvenience  for  consumers.  (An  egregious  example  of  this  micro-man- 
agement is  the  so-called  "Valentine's  Day  Letter"  [February  14,  1995]  from  HUD  to 

the  Independent  Bankers  Association  of  America,  which  laid  out  in  great  detail 
what  origination  fees  are  allowed  under  RESPA  and  how  these  can  be  determined.) 

On  the  referral  issue,  particularly  in  regard  to  real  estate  agents'  making  rec- 
ommendations for  various  providers  services.  Consumer  Alert  believes  that  the  re- 

strictions harm  consumers.  Since  a  potential  buyer  specifically  selects  a  real  estate 
agent  and  entrusts  that  person  with  detailed  personal  and  financial  information,  the 
agent  is  in  the  best  position  to  make  recommendations  that  are  best  for  the  buyer. 
Those  recommendations  are  also  backed  by  the  reputation  of  the  real  estate  firm; 
and  in  that  business,  reputation  is  almost  everything.  If  those  recommendations 

don't  act  in  the  best  interests  of  consumers,  that  reputation  will  suITer  as  a  result. 
Referrals  also  smooth  out  the  process  for  the  buyer  and  the  seller  and  thus  cut 

transaction  costs. 

Specific  Provisions  of  S.650  Affecting  Consumers 

Following  are  Consumer  Alert's  comments  on  specific  provisions  of  S.650: 
Part  I — Regulatory  Simplification  a.mo  U.nifou.mity 

Section   101.     Coordination  of  the  Truth  in -I ̂ending  Ac  L  and  the 
Real  Estate  Settlement  Procedures  Act. 

Consumer  Alert  strongly  supports  the  need  for  streamlined  disclosures  for  con- 

sumers in  mortgage  transactions.  "Information  overkill"  describes  the  level  of  disclo- 
sures now.  As  I  stated  earlier,  it's  not  useful  when  consumers  don't  know  what's 

important  information  and  what's  not.  Consumer  Alert  thus  supports  the  simplifica- 
tion of  disclosures  under  the  Real  Estate  Settlement  Procedures  Act  that  could  re- 
sult from  greater  uniformity  with  the  Truth-in-I^ending  Act. 

In  the  Federal  Reserve  Board's  undertaking  the  authority,  I  also  recommend  that 
the  Board  be  given  the  statutory  authority  to  separate  out  those  disclosures  that 
are  essential  for  the  consumer  in  understanding  the  terms  of  the  mortgage,  the 

costs,  and  the  consumers'  payment  responsibilities.  In  the  case  of  those  material, 
necessary  disclosures,  I  ask  the  Board  to  ensure  that  they  are  in  simple  English. 

I  also  suggest  that  the  Board  be  given  authority  to  segregate  financial  disclosures 
from  those  relating  to  other  issues,  such  as  environmental,  and  eliminate  disclo- 

sures that  are  redundant,  confusing,  or  peripheral  to  the  transaction. 

Section   102.     Elimination  of  Redundant  Regulators. 

Pending  such  time  when  Congress  considers  revising  RESPA,  Consumer  Alert 
strongly  supports  moving  rulemaking  authority  under  RESPA  from  the  Department 
of  Housing  and  Urban  Development  to  the  Federal  Reserve  Board.  The  reasons  are 
simple: 

First,  the  Fed  has  authority  for  related  functions;  it  also  has  the  institutional 
background  and  stafT  expertise  to  make  lending  and  disclosure  rules  that  make 

sense  for  consumers.  HUD's  functions  relate  more  to  housing  in  the  mega-sense — 
through  large-scale  programs  that  range  from  mortgage-backed  securities  to  Federal 
housing  subsidies. 

Second,  the  Federal  Reserve  Board,  with  a  related  mission  of  ensuring  the  safety 
and  soundness  of  the  banking  system,  can  make  rules  that  also  make  sense  for  fi- 

nancial institutions.  That  helps  ensure  that  mortgage  money  continues  to  How  to 
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consumers,  without  costly  intervention  in  the  marketplace  that  can  raise  consumers 
cost,  restrict  their  choices,  or  restrict  the  availability  of  mortgage  credit. 

Third,  the  Fed  has  in-depth  expertise  in  writing  rules  relating  to  disclosures  in 
every  other  credit  area  involving  consumers.  Extending  that  authority  to  RESPA 
would  seem  appropriate  and  efficient,  particularly  in  light  of  the  many  delays  that 
HUD  has  experienced  in  their  own  rulemaking  on  these  issues. 

Section  20.     Administrative  Enforcement. 

Consumer  Alert  also  strongly  supports  the  transfer  of  enforcement  of  the  Real  Es- 
tate Settlement  Procedures  Act  from  HUD  to  the  various  financial  institutions'  Fed- 
eral regulators,  and  for  those  institutions  without  a  specific  Federal  regulator,  to  the 

Federal  Trade  Commission. 

The  reasons  cited  above  make  strong  arguments  for  this  shifl  in  enforcement  au- 
thority. 

Section   103.     General  Exemption  Authority  for  Loans. 

Consumer  Alert  supports  the  concept  of  the  Board  being  able  to  exempt  certain 

classes  of  transactions  from  disclosures  if  the  coverage  doesn't  provide  useful  bene- fits for  consumers.  Our  comment  on  this  can  be  summarized:  What  would  be  the 

point  of  covering  transactions  that  didn't  provide  any  consumer  benefit? 
However,  I  think  that  the  "status  of  borrower"  exemption  refiects  a  paternalism that  is  inappropriate  for  a  Government  agency.  In  addition,  that  exemption  would 

be  discriminatory  and  stereotype  people  by  "class" — those  allowed  exemptions  and those  not. 

The  "status  of  borrower"  exemption  also  would  be  confusing  and  could  result  in 
extensive  "profiles"  being  developed  by  the  Board,  along  the  lines  of  "If  the  borrower 
has  income  of  over  x  dollars  per  year,  has  had  a  first  and  second  mortgage,  a  car 
loan  and  credit  card  accounts,  plus  has  savings  and  investments  of  x  doirars,  and 
he/she  has  to  have  a  house  quicKly  to  move  in  his/her  4-person  family,  including  two 
children  and  a  sick  dog,  then  this  transaction  is  exempt. 

How  would  the  regiilations  be  written  to  enforce  this  "status  of  the  borrower"  ex- 
emption, and  how  would  it  be  enforced?  I  also  think  that  this  provision  would  open 

the  floodgates  for  some  really  creative  class  action  suits. 
Much  better  to  exempt  classes  of  transaction  in  cases  where  there  is  no  clear 

value  for  consumers  in  tne  requirements  or  where  the  requirements  make  the  trans- 
action cumbersome  and  more  expensive  for  borrowers. 

Section   104.     Reductions  in  RESPA  Regulatory  Burdens. 
The  disclosure  to  applicants  about  the  possible  assignment,  sale  or  transfer  of  the 

mortgage  under  current  law  provides  an  estimate  of  the  likelihood  that  this  would 
happen  by  giving  a  percentage  figure  for  the  mortgages  likely  to  be  affected.  S. 650 
would  substitute  that  with  a  more  general  statement  that  those  actions  are  possible. 
Consumer  Alert  believes  that  a  general  statement  of  the  possibility  of  transfer  is 

clearly  sufficient.  A  percentage  figure  is  not  only  confusing,  il  is  likely  to  be  wrong. 
The  percentage  disclosure  also  subtly  taints  the  sale  of  mortgages  on  the  second- 

ary market  as  a  negative  action  for  consumers.  Nothing  could  be  farther  from  the 
truth.  The  secondary  market  for  mortgage  loans  provides  important  benefits  for  con- 

sumers. In  providing  liquidity  for  lenders,  the  secondary  market  frees  up  additional 
funds  for  lenders  to  use  to  make  additional  loans.  Thus,  it  adds  substantially  to  the 
pool  of  homeowners. 
Some  lenders  have  realized  that  some  potential  mortgage  customers,  however, 

would  like  to  continue  their  mortgage  with  their  chosen  lending  institution;  thus, 
we  see  such  lenders  using  as  a  marketing  tool  the  fact  that  they  hold  and  service 
their  mortgage  loans. 

In  summarizing  our  comments  on  this  section.  Consumer  Alert  would  point  out 
that  the  market  for  mortgage  loans  provides  important  benefits  for  consumers 
through  making  more  loans  available,  and  the  market — through  individual  institu- 

tions promoting  their  niches — provides  choices  for  consumers  in  this  area. 

Part  II— Clarifications  to  Rrduck  Costs  a.n'o  Rkculatory  Burdens 

Section   111.     Exemption  for  Certain  Borrowers. 
See  comments  above  relating  to  Section  103. 

Section   112.     Alternative  Disclosures  for  Adjustable  Rate  Mortgages. 

Consumer  Alert  supports  the  addition  of  an  alternative  disclosure  for  adjustable 
rate  mortgages.  Adjustable  rate  mortgage  loans,  by  definition,  can  change.  Consum- 

ers shopping  for  mortgage  loans  generally  are  interested  in  the  affordaoility  of  the 

monthly  payment  for  their  mortgage.  Thus,  in  assessing  ARM's,  they  have  a  strong 
incentive  and  a  responsibility  to  ask  specific  questions  about  the  possible  fiuctua- 
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tions  in  the  rate  and  how  those  hypothetical  rate  changes  would  increase  or  de- 
crease their  monthly  payment. 

Since  it  doesn't  predict  the  future,  an  historical  example  disclosure  may  actually 
be  misleading  for  consumers,  and  doesn't  take  the  place  of  a  consumer's  questioning the  effect  of  various  rate  scenarios. 

Section   113.     Treatment  of  Certain  Charges. 

This  provision  would  rectify  some  of  the  problems  relating  to  the  11th  Circuit  de- 
cision in  Rodash  v.  AIB  Mortgage,  in  whicn  the  court  ruled  that  a  mortgage  loan 

could  be  rescinded  because  the  lender  disclosed  certain  third-party  charges  (courier 

fee,  intangible  State  taxes)  under  "amount  financed"  rather  than  "finance  charge." 
Based  on  that  decision,  over  50  class-action  suits  have  been  filed. 

This  decision  and  resultant  class-action  suits  remind  me  of  the  heydays  of  tech- 
nical TILA  violations  in  the  earlier  days  of  that  law,  where  courts  were  deciding, 

for  example,  that  a  lender  noting  "downpayment  in  cash"  instead  of  "cash  downpay- 
ment"  was  liable. 

Frivolous  class-action  suits  benefit  plaintiffs'  attorneys  rather  than  consumers, 
who  often  face  increased  costs  resulting  from  market  uncertainty  or  huge  settle- 

ments. In  the  case  of  mortgages  that  can  be  rescinded  for  technical  violations,  added 
efiects  can  be  title  complications  as  well  as  serious  disruption  in  the  secondary  mar- 

kets for  mortgage  loans,  which  could  affect  their  availability  to  consumers. 

The  provision's  exemption  of  third-party  closing  agent  fees  in  cases  where  the 
lender  doesn't  require  the  charge  and  doesn't  retain  the  fees  is  a  commonsense  ap- 

proach to  the  problem. 

Section   114.     Exemptions  from  Rescission. 

Three-day  cooling  off  periods  are  intended  to  protect  borrowers  from  "hard-sell" 
tactics  by  allowing  them  time  to  assess  the  full  implications  of  entering  into  a  loan 
contract.  Under  current  law,  mortgage  loans  to  acquire  or  to  construct  a  home  are 
exempt  from  rescission.  Consumer  Alert  agrees  with  that  exemption  and  with  the 
extension  of  the  exemption  to  consumer  credit  transactions  secured  by  a  first  lien 
for  refinancing  or  consolidating  an  existing  credit  extension,  when  no  new  money 
is  advanced. 

Buying  a  house — for  the  vast  majority  of  people — is  a  considered,  not  an  impulsive 
act.  There  are  also  ample  opportunities  along  the  long  road  to  settlement  in  which 
to  decide  not  to  go  through  with  the  transaction. 

In  connection  with  a  loan  to  refinance  or  consolidate  an  existing  debt  and  the  se- 
curing of  that  loan  by  a  first  lien,  Consumer  Alert  supports  the  rescission  exemp- 

tion, for  the  following  reasons. 
The  loan  being  refinanced  or  consolidated  under  a  first  lien  is  an  existing  one, 

so  the  consumer  isn't  making  a  decision  to  take  on  additional  debt;  neither  is  the 
borrower  making  a  new  decision  relating  to  offering  interest  in  the  property  as  secu- 

rity for  the  loan. 
In  the  new  transaction,  also,  the  consumer  would  be  given  the  required  disclo- 

sures and  would  have  time  to  reconsider.  The  rescission  exemption,  for  these  rea- 

sons, won't  negatively  impact  consumers. 
Section   115.     Tolerances;  Basis  of  Disclosures;  Section   116.     Limitation  on 
Liability;  Section   139.     Certain  Limitations  on  Liability. 

S.  650's  amendments  that  would  introduce  tolerances  for  accuracy  and  limitations 
on  liability  would  bring  some  commonsense  into  hyper-technical  disclosures  that 
open  the  floodgates  for  frivolous  suits.  In  many  of  these  suits,  as  well,  the  individual 
parties  to  the  class  action  receive  minuscule  amounts,  while  the  class-action  attor- 

neys reap  huge  sums.  The  result  is  higher  costs  for  all  consumers. 
Good-faith  estimates  are  just  that,  and  such  things  as  a  change  in  the  settlement 

date  caused  by  a  change  in  the  borrower's  schedule  may  affect  per-diem  interest. 
Also,  certain  fees  included  in  the  finance  charges  arc  also  subject  to  change  through 
no  ulterior  motive  on  the  part  of  the  lender. 

Section   117.     Limitation  on  Rescission  Period. 

This  proposed  amendment  to  Sec.  125(0  of  the  Truth-in-Lending  Act  clarifies  that 
the  3-year  limitation  of  the  right  of  rescission  is  absolute  and  not  subject  to  varying 
interpretation  by  the  courts.  I  concur  that  this  change  is  needed  to  clear  up  the 
clouding  of  titles  to  homes  as  a  result  of  some  State  court  decisions  extending  the 
rescission  right  several  years  beyond  the  statutory  limit. 

Section   119.     Waiver  of  Right  of  Rescission. 
This  proposed  amendment  to  the  TIIJ\  provides  Hcxibility  that  could  benefit  some 

consumers.  As  such,  Consumer  Alert  supports  this  waiver. 
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The  Community  Reinvestment  Act 

The  Community  Reinvestment  Act  needs  a  thorough  review  as  to  its  mission  and 
purposes.  The  review,  I  would  suggest,  should  assess  whether  it  is  in  the  best  inter- 

est of  consumers  to  have  such  a  law  that  restricts  the  free  flow  of  capital.  I  would 
like  to  include  some  comments  on  CRA  made  by  a  Consumer  Alert  Advisory  Council 
member,  Ben  Zycher,  who  is  a  visiting  professor  of  economics  at  UCLA  and  served 
as  a  former  senior  staff  member  at  the  Council  of  Economic  Advisors.  Zycher  noted: 

"Financial  capital  is  a  crucial  resource  in  a  modem  economy,  as  it  makes 
possible  the  acquisition  of  intermediate  and  final  goods  that  provide  con- 

sumers with  important  streams  of  goods  and  services  over  time.  Consumers 
thus  are  made  better  ofTby  an  efficient  use  of  such  financial  resources,  that 

is,  the  use  of  financing  for  projects — housing,  factories,  etc. — yielding  the 
most  valuable  basket  of  goods  and  services  over  time. 
Government  cannot  determine  the  efficient  allocation  of  capital,  because 

individuals  in  government  cannot  know  the  relative  values  to  people  of  al- 
ternative uses  of  capital.  Only  competitive  markets,  driven  by  prices  refiect- 

ing  individual  preferences  and  market  costs,  can  choose  the  most  productive 
of  competing  uses  for  financial  capital.  Government  rules  on  community  re- 

investment invariably  have  the  effect,  whether  intended  or  not,  of  reducing 
the  ability  of  capital  markets  to  use  financial  resources  most  productively, 

and  thus  in  the  collective  interests  of  all  consumers  considered  as  a  whole." 

I  would  also  like  to  put  CRA  in  historical  perspective  and  to  point  out  how  it  re- 
flected a  distorted  view  of  the  provision  of  consumer  financial  services.  CRA  was  a 

groduct  of  its  times — a  period  in  which  F^edcral  interstate  banking  laws  restricted 
anks  from  branching  across  State  lines,  and  State  restrictions  kept  many  banks 

from  branching  within  their  own  States.  TTiat  created  a  situation  in  which  there 
was  little  competition  among  banks  in  local  markets.  Because  of  branching  restric- 

tions, banks  also  had  a  limited  ability  to  diversify  loan  portfolios  geographically — 
an  important  way  to  diversify  risk.  From  a  consumer  standpoint,  consumers  also 
benefit  from  geographic  diversity  in  lending:  individuals  in  economically  deprived 
areas  benefit  from  growth  elsewhere — more  funds  become  available. 

Largely  as  a  result  of  the  inability  to  diversify,  many  banks  therefore  con- 
centrated on  low  risk  lending  in  their  banking  areas.  This  led  to  some  charges  that 

banks  were  "discriminating"  by  not  lending  to  people  of  lower  income,  and  CRA  was 
enacted  in  1977  to  "encourage"  banks  "to  help  meet  the  credit  needs  of  their  local 
communities." 

That  situation,  however,  did  not  mean  that  there  existed  a  vacuum  of  lending  and 
financial  services  in  lower-income  communities.  Finance  companies,  credit  unions, 
check  cashing  services,  and  pawn  shops  existed.  Yet  critics  viewed  many  of  these 

institutions  negatively:  they  weren't  the  "right"  kind,  and  some  lenders  charged 
higher  prices  to  lend  to  lower-income  borrowers  than  banks  did  in  lending  to  their 
customers. 

Few  seemed  to  realize  that  providers  of  financial  services  are  diversified  exactly 
so  that  they  are  able  to  serve  aiverse  customers — customers  with  different  financial 

needs,  presenting  difierent  credit  risks.  It's  a  cause  for  celebration,  not  castigation. 
CRA  thus  looks  at  banking  as  the  be-all-and-end-all  of  financial  services  provid- 

ers— that  absent  banks  as  lenders  in  certain  communities,  people  don't  get  loans. 
This  ignores  the  strong  role  played  in  lower-  to  middle-income  neighborhoods  by 
other  providers  who  compete  for  the  loan  customers. 

Competition  among  financial  services  providers  acts  as  the  best  discipline  on  dis- 
crimination in  that  credit  risk  becomes  the  main  determinant  about  whether  an  ap- 

plicant gets  a  loan.  And  the  price  the  borrower  pays  has  to  relate  to  the  credit  risk 
or  some  consumers  end  up  paying  more.  Underpriced  credit  can  result  in  overuse 
and  overextension  on  the  part  of  consumers;  overpriced  credit  can  deny  some  indi- 

viduals the  opportunity.  Providers  lose  if  their  credit  terms  are  too  generous  (if  cred- 

it is  "underpriced")  but  also  if  credit  is  overpriced. 
Competition  also  means  that  certain  firms  will  seek  for  the  customer  and  product 

niches  that  they  can  best  serve.  CRA  stymies  the  development  of  those  niches  in 
banking  by  mandating  homogeneity  rather  than  allowing  differentiation. 

In  the  retailing  area,  this  fact  is  most  apparent  and  is  applauded.  There  are  the 
Bloomingdales  of  the  world  that  serve  the  more  affiuent,  and  the  K-Marts  of  the 
world,  the  less  affiuent — or  those  canny  shoppers  who  look  for  bargains. 

Some  of  the  exciting  mortgage  developments,  I  think,  are  in  the  secondary  market 
for  B  and  C  paper — or  the  higher-risk  loans  and  mortgages.  Those  developments, 
mainly  fueled  by  private  nonbanking  entities,  can  add  substantially  to  the  pool  of 
mortgage  money  available  to  lower-income  consumers. 



377 

Differentiation  and  searching  for  new  markets  are  typical  of  less  regulated  indus- 
tries. Heavily  regulated  industries  may  find  it  too  costly  to  innovate  and  to  reach 

out  to  new  markets. 

The  heavy  regulatory  burden  on  banks  acts  as  a  barrier  to  entry,  which  again  re- 

stricts the  competition,  and  thus,  restricts  consumers'  broader  access  to  banking 
services.  I  am  not  speaking  just  of  the  costs  of  opening  a  bank  but  the  regulatory 
costs  of  running  it  and  complying  with  a  multitude  Of  reporting,  disclosure,  and 
compliance  laws  and  regulations — costs  that  involve  people,  time,  and  money,  as 
well  as  lost  opportunities.  ' 

The  amendments  to  CRA  contained  in  S.  650  take  important  steps  in  clarifying 

CRA's  legislative  intent  and  in  streamlining  some  of  the  procedures  that  impose 
large  costs  on  banks,  particularly  smaller  ones.  However,  Consumer  Alert  urges 
Congress  to  take  a  broader  view — to  assess  the  overall  effect  of  CRA  on  consumers. 
Conclusion 

In  concluding  Consumer  Alert's  testimony,  I  would  like  to  quote  from  the  Federal 
Financial  Institutions  Examination  Council's  December  1992  "Study  on  Regulatory 
Burden"  (pp.  11—12),  where  the  study  talks  about  balancing  costs  and  benefits  of 
banking  regulation: 

"While  some  benefits  generally  could  result  from  each  regulatory  pro- 
posal, it  is  important  to  recognize  that  those  benefits  are  not  free  for  con- 

sumers just  because  they  appear  to  be  paid  by  institutions.  Legislation  (and 
the  supporting  regulation)  often  is  framed  in  what  amounts  to  an  adversar- 

ial proceeding.  Supporters  typically  tout  the  benefits  of  the  proposal  where- 
as opponents  concentrate  only  on  the  costs.  In  such  an  environment,  com- 

promises often  result.  Such  solutions  lend  to  overlook  the  truism  that  al- 
though people  enjoy  all  the  benefits  of  legislation  and  regulation  they  also 

pay  all  the  costs.  Whether  the  costs  are  paid  by  bank  customers  or  by  stock- 
holders (including  mutual  and  pension  funds  on  which  many  people  depend 

for  their  savings  and  retirement),  they  accrue  ultimately  to  people."  (Italic added  for  emphasis.) 

Thank  you  for  the  opportunity  to  present  this  perspective  on  how  consumer  choice 

and  competition  act  in  consumers'  best  interests. 

PREPARED  STATEMENT  OF  GEORGE  BUTTS 

Executive  Board  Member,  Association  of  Community  Organization  for 

Reform  Now  [ACORN],  Philadelphia,  PA 

May  3,  1995 

Good  morning  Mr.  Chairman  and  Members  of  the  Conunittee.  My  name  is  George 
Butts  and  I  am  a  member  of  the  Association  Board  of  ACORN.  I  very  much  appre- 

ciate the  opportunity  to  testify  before  you  today  on  S.650  and  on  the  Community 
Reinvestment  Act. 

ACORN  would  like  to  emphasize  that  the  Community  Reinvestment  Act  has  made 
a  significant  difference  in  expanding  access  to  credit,  and  that  weakening  this  law 
can  only  result  in  reversing  this  progress.  There  remain  tremendous  unmet  credit 
needs  in  our  neighborhoods,  but  there  are  also  tens  of  thousands  of  new  home- 

owners all  across  America  who  would  still  be  renters,  or  public  housing  residents, 
without  CRA.  The  Community  Reinvestment  Act  is  not  charity,  it  does  not  cost  tax 
dollars,  and  it  entails  no  large  government  bureaucracy.  It  is  a  tool  which  helps  en- 

sure that  people  have  a  real  opportunity  to  participate  in  the  market,  and  to  invest 
in  improving  their  own  futures  and  those  of  their  communities. 

The  four  Federal  Regulatory  agencies  have  just  completed  a  long  process  of  pre- 
paring new  regulations  after  consultation  with  banks,  bank  trade  associations,  and 

community  representatives.  There  is  much  in  these  new  regulations  which  address- 
es industry  concerns  about  paperwork  process,  and  regulatory  streamlining;  these 

new  regulations  should  be  given  the  chance  to  function  before  CRA  is  tinkered  with. 
ACORN 

•  ACORN,  the  Association  of  Community  Organizations  for  Reform  Now,  is  the 

country's  largest  grassroots  organization  of  low-  and  moderate-income  people. 
Founded  in  1970,  ACORN  has  grown  to  include  over  400  multiracial  neighborhood 
chapters  in  35  cities  and  26  States  across  the  Nation.  ACORN  members  work  on 
a  broad  range  of  issues  that  affect  their  every  day  quality  of  life,  including  afford- 

20-734    95-13 
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able  housing,  neighborhood  safety,  voter  registration,  unemployment,  and  school  im- 
provement. 

For  over  20  vears  ACORN  has  been  at  the  forefront  of  community-based  efforts 
to  ensure  that  low-  and  moderate-income  neighborhoods  obtain  life  sustaining  credit 
from  private  flnancial  institutions.  Since  that  time,  our  efforts  have  led  to  over  40 
agreements  with  private  lenders,  and  have  resulted  in  commitments  for  billions  of 
dollars  in  loans  to  undeserved  and  historically  redlined  communities  all  over  the 
country.  One  of  the  clearest  lessons  of  our  experience  has  been  that  it  is  only  with 
the  active  involvement  of  neighborhood  residents  and  neighborhood  organizations 
that  real  progress  has  been  made  in  community  lending. 

Capital  Shortage  and  the  Decline  of  Our  Neighborhoods 

ACORN  members  have  focused  so  much  attention  on  community  lending  because 
we  understand  that  the  absence  of  capital  is  one  of  the  fundamental  sources  of  de- 

cline in  our  neighborhoods.  Boarded  up  houses,  vacant  lots,  empty  storefronts,  and 
exploitative  check-cashing  outlets  are  the  scourge  of  our  streets,  and  they  are  the 
symptoms  of  a  credit  famine.  Lack  of  access  to  credit  has  a  ripple  effect,  impacting 
on  whole  communities.  The  inability  of  area  residents  to  secure  mortgages  often 
leads  to  abandonment,  which  in  turn  leads  banks  to  shun  small  businesses  and 

other  borrowers  in  the  neighborhood.  At  the  same  time,  abandoned  property  is 
taken  off  cities'  tax  rolls  and  frequently  becomes  a  haven  for  drug  abuse  and  cnme, 
thereby  lessening  the  quality  of  life  for  everyone.  Individuals  denied  loans  are 
barred  from  accumulating  assets  which  could  have  been  used  to  leverage  other  op- 

portunities, such  as  starting  a  business  or  financing  an  education. 
Community  Reinvestment  is  not  the  only  solution  to  our  urban  problems,  but 

without  bank  participation,  all  other  efforts  are  doomed  to  failure.  CRA  has  been 
a  unique  and  vital  tool  for  drawing  financial  resources  to  credit  starved  commu- 

nities. The  lifeline  of  credit  it  provides  must  to  be  swelled,  not  diminished. 

Loan  Counseling,  Community  Participation,  and  the  Success  of  CRA 
The  successes  of  CRA  can,  and  should,  be  measured  in  billions  of  dollars  of  loans 

and  investments.  At  the  same  time,  they  may  perhaps  best  be  understood  by  looking 
more  closely  at  the  innovative  lending  programs  the  law  has  produced.  Loan  coun- 

seling agreements  have  been  extremely  effective  in  making  loans  available  to  le- 
gions of  borrowers  who  would  otherwise  have  been  denied  credit,  and  they  abso- 
lutely would  not  exist  without  the  Community  Reinvestment  Act  in  its  present  form. 

ACORN  has  found  that  reliable  low  income  and  minority  prospective  homebuyers 
are  often  excluded  from  the  mortgage  market  by  underwnting  rules  which  favor 
upper  income  and  suburban  borrowers,  and  by  lenders  who  do  not  know  how  to 
market  to  low  and  moderate  income  or  minority  customers,  or  are  not  willing  to  give 
them  the  same  opportunities  to  resolve  problems. 

The  essentials  of  the  process  are  a  joint  effort  between  banks  and  community 
groups  to  solve  these  problems  and  bridge  the  yawning  gap  which  continues  to  sepa- 

rate most  banks  from  most  low-  and  moderate-income  borrowers.  Loan  counseling 
agreements  typically  include  revised  underwriting  standards  that  reflect  the  eco- 

nomic and  housing  situation  of  low-  and  moderate-income  people,  as  well  as  out- 
reach and  training  to  bring  new  people  into  the  mortgage  application  process,  to 

prepare  them  to  be  successful  applicants,  and  to  help  them  to  remedy  problems  that 
would  impair  their  credit  eligibility. 

Most  01  the  innovations  in  underwriting  proposed  by  ACORN  and  incorporated 
into  loan  counseling  agreements  were  initially  vehemently  opposed  by  banks.  Those 
lenders  which  have  made  the  commitment  to  combining  concern  with  safety  and 
soundness  with  sufficient  flexibility  to  meet  varying  needs  have  come  to  appreciate 
that  they  yield  loans  which  are  just  as  safe  as  more  conventional  products.  Many 
others,  however,  continue  to  construct  barriers  which  restrict  access  to  credit  unnec- 

essarily. We  wish  it  were  otherwise,  but  even  most  of  those  banks  which  have  seen 
that  CRA  lending  can  be  a  profitable  part  of  their  business  have  also  made  it  clear 
to  us  that  they  would  not  invest  the  resources  necessary  to  discover  these  solutions 
if  they  did  not  need  to  comply  with  CRA. 

Among  the  underwriting  practices  identified  by  ACORN  as  barriers  to  credit  ac- 
cess which  continue  to  be  followed  by  some  institutions,  but  which  are  addressed 

in  many  loan  counseling  programs  are: 

•  The  exclusion  of  nontraditional  sources  of  income,  such  as  voluntary  child  sup- 
port, boarder  income,  self  employment,  or  food  stamps.  Many  of  these  are  wide- 

spread and  steady  income  sources  in  low-income  communities. 
•  The  requirement  of  2  years  of  more  of  job  continuity,  rather  than  simply  continu- 

ity of  income  derived  from  a  number  of  jobs.  The  latter  refiects  the  often  short- 
term  nature  of  much  low  wage  work. 
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•  The  insistence  that  down  payment  money  have  been  held  in  a  bank  account.  This 
ignores  the  savings  patterns  of  many  lower  income  and  inmiigrant  communities, 
where  many  keep  money  at  home,  or  in  community  savings  clubs. 

•  The  exclusion  oi  gifts  from  extended  family  members,  churches,  employers,  or 
other  organizations  toward  down  payments.  There  is  no  reason  not  to  accept  these 
forms  01  community  cooperation. 

•  Rigid  loan  to  income  ratio  standards  may  fail  to  take  into  account  how  large  a 
portion  of  their  income  families  of  moderate  means  are  already  paying  for  rent, 
and  are  thus  equally  if  not  more  able  to  afford  for  a  mortgage. 

The  other  vital  contributions  of  loan  counseling  are  in  attracting  and  seeing 
through  the  mortgage  process  people  who  might  never  have  approached  a  bank 
alone,  or  who  would  nave  been  quickly  discouraged  from  applying  or  quickly  turned 
away. 

Recent  studies  of  mortgage  discrimination  have  pointed  to  the  fact  that  a  very 

small  portion  of  prospective  borrowers  are  "perfect"  candidates.  The  majority  of  ap- 
plicants have  some  problems,  and  whether  or  not  they  ultimately  receive  a  loan  de- 

f tends  significantly  on  how  extensive  an  opportunity  they  are  given  to  resolve  them, 
t  is  at  this  stage  of  the  process  that  discrimination,  deliberate  or  unintentional,  can 

easily  come  into  play.  It  is  at  this  stage  too  that  a  loan  counselor  who  is  from  the 
community  they  serve,  committed  to  broadening  access  to  credit,  and  able  to  give 
considerable  time  to  each  loan  seeker,  can  make  a  tremendous  difference  in  counter- 

acting traditional  biases  against  lower  income  and  minority  applicants. 
ACORN  loan  counseling  programs  are  also  connected  to  community  institutions 

which  make  information  about  loans  extremely  broadly  available.  Many  who  talk 
with  loan  counselors  have  never  felt  comfortable  approaching  a  bank  directly.  Both 
the  extremely  high  level  of  interest  in  our  neighborhoods  in  accessing  credit,  and 
the  widespread  aiscomfort  with  approaching  financial  institutions  directly  are  evi- 

denced by  the  substantial  numbers  of  people  who  fiock  to  Community  Bank  Fairs. 
Last  year  in  Philadelphia  we  had  over  10,000  people  attend,  and  this  year  we  are 
expecting  at  least  15,000. 

We  would  argue  that  the  essential  lesson  of  loan  counseling  is  the  vital  role  that 

active  community  involvement  has  played  in  the  successes  of  the  Community  Rein- 
vestment Act.  The  real  access  to  credit  of  low-  and  moderate-income  people  has  ex- 

f landed  through  these  programs  precisely  because  CRA  has  successfully  fostered  re- 
ationships  between  financial  institutions  and  community  groups  which  have  a  de- 

tailed and  first-hand  understanding  of  the  needs  of  their  neighborhoods. 

Proposed  Changes  to  CRA 
There  are  a  great  many  issues  dealt  within  S.  650,  and  I  have  submitted  a  more 

detailed  review  of  the  bill  with  my  written  testimony,  however,  I  do  want  to  address 

three  central  asp)ects  of  the  bill:  the  establishment  of  "safe  harbors"  for  banks  with 
satisfactory  ratings,  the  total  exemption  of  smaller  banks  from  CRA,  and  the  blan- 

ket prohibition  on  collecting  or  disclosing  additional  data  in  conjunction  with  CRA 
exams.  The  adoption  of  these  amendments  to  the  Act  would  represent  a  de  facto  re- 

peal of  the  Act  and  result  in  a  dramatic  decline  in  the  level  oi  credit  reaching  low- 
and  moderate-income  borrowers. 

Conclusive  Ratings  and  Safe  Harbors 

Instituting  safe  harbor  provisions  of  S.  650  would  exempt  the  95  percent  or  so  of 
institutions  with  satisfactory  ratings  from  effective  review  of  their  CRA  compliance. 
It  would  fundamentally  undermine  the  ability  of  CRA  to  broaden  access  to  credit, 
and,  especially,  given  the  changes  in  bank  organization  which  are  on  the  horizon, 
present  a  real  threat  of  excluding  an  increasing  number  of  Americans  from  active 
and  positive  participation  in  our  economy. 

Given  that  almost  all  banks  are  now  receiving  at  least  satisfactory  CRA  ratings 

from  the  regulators,  to  make  these  ratings  "conclusive,"  as  the  legislation  under  con- 
sideration proposes,  would  be  to  declare  that  the  present  state  of  community  lending 

is  itself  satisfactory.  But  there  is  ample  evidence  that  this  is  far  from  the  case. 
The  residents  of  low-  and  moderate-income  and  minority  communities  continue  to 

have  a  difficult  time  accessing  credit.  ACORN  loan  counselors  see  evidence  of  this 
everyday;  a  long  list  of  studies  which  continue  to  show  racial  disparities  in  loan 
originations,  and  the  declining  presence  of  bank  branches  in  minority  communities 
provide  more  quantifiable  inoicators  of  the  problem;  and  the  prevalence  of  private 
mortgage  companies  charging  exploitatively  high-interest  rates  are  yet  another  good 
indicator  of  unmet  demand.  In  light  of  these  findings,  the  overwhelmingly  large  pro- 

portion of  banks  receiving  satisfactory  CRA  ratings  must  be  seen  as  evidence  that 
the  regular  CRA  evaluation  and  rating  does  not  provide  a  realistic  or  adequate  as- 

sessment of  banks  community  lending  performance. 



380 

ACORN  has  just  released  an  additional  report  "Unsafe  Harbors;  Shipwrecked 
Dreams"  which  points  clearly  to  the  inadequacy  of  CRA  ratings  as  a  conclusive 
measure  of  fair  and  broad  conununity  lending.  Despite  the  fact  tnat  not  one  of  the 
110  institutions  that  we  looked  at  was  given  a  rating  below  satisfactory  by  the  regu- 

lators these  banks  rejected  minority  applicants  on  average  3.2  times  as  often  as 
white  applicants.  Banks  with  satisfactory  ratings  including  a  New  Mexico  Bank 
with  a  rejection  ratio  of  13.6  to  1.  Banks  which  received  a  rating  of  outstanding  in- 

cluded a  Detroit  Bank  with  a  4.93  rejection  ratio,  and  a  Milwaukee  bank  with  a  4.49 
rejection  ratio. 

We  are  by  no  means  arguing  that  these  ratios  provide  a  definitive  picture  of  each 
banks  community  lending  performance.  They  do,  however,  at  the  very  least  point 
to  potentially  serious  problems  which  warrant  the  closer  attention  provided  only  by 
community  comment.  Given  such  results  it  is  appalling  to  argue  that  a  satisfactory, 
or  an  outstanding  rating,  should  prohibit  community  members  from  even  question- 

ing lending  records  of  tnis  type  when  an  institution  is  applying  expanded  powers. 

I  would  like  to  ask  the  Chairman's  permission  to  add  a  copy  of  this  report  to  the records  of  the  hearing. 
The  history  of  CRA  activity  argues  quite  clearly  that  if  matters  had  been  left,  sole- 
ly to  the  discretion  of  the  regulators,  the  law  would  have  produced  very  little  in- 

creased lending.  The  active  and  effective  conununity  review  which  enters  into  the 
process  only  when  institutions  submit  merger  applications  has  been  and  will  con- 

tinue to  be  vital  to  a  realistic  evaluation  of  oank  low-  and  moderate-income  lending 
performance.  The  encouragement  of  negotiated  agreements  between  banks  and  com- 

munity organizations  which  the  merger  application  process  has  fostered  has  been, 
as  I  suggested,  one  of  the  fundamental  sources  of  the  successes  of  CRA. 

Community  comment  on  banks'  CRA  p>erformance  at  the  time  of  merger  or  acqui- 
sition applications  have  helped  encourage  real  attention  to  community  concerns 

which  has  in  turn  led  to  productive  bank  community  partnerships.  However,  we 
must  not  allow  industry  commentators  to  overstate  the  present  weight  of  this  right 
to  comment.  The  regulators  are  entirely  free  to  dismiss  any  community  CRA  com- 

plaints which  they  judge  to  be  lacking  in  substance,  and  to  judge  any  others  too 
minor  to  be  worthy  of  taking  action  on.  Indeed,  in  the  18  years  since  the  passage 
of  CRA,  this  is  what  they  have  done  the  majority  of  the  time.  Information  from  the 
Federal  Reserve  has  also  indicated  that,  complaints  of  delay  to  the  contrary,  on  av- 

erage applications  on  which  CRA  comments  were  submitted  were  processed  within 
the  same  time  frame  as  other  applications. 
ACORN  is  hopeful  that  the  new  regulations,  with  their  increased  focus  on  per- 

formance may  address  some  of  the  problems  of  rating  quality.  It  would  certainly  be 
extremely  premature,  however,  to  make  any  changes  based  on  such  possible  future 
improvements.  The  new  regulations,  like  the  old,  depend  heavily  on  individual  ex- 

aminer discretion,  and  we  cannot  know  too  much  about  they  ratings  they  will 
produce  until  we  have  learned  this  from  experience.  Even  given  the  best  possible 
regular  examination  procedures,  moreover,  it  seems  entirely  appropriate,  and  con- 

sistent with  the  statute  that  a  law  designed  to  ensure  community  lending  should 
involve  a  significant  role  for  community  comment. 

The  specific  prohibition  in  S.650  on  community  comment  on  merger  and  acquisi- 
tion applications  is  particularly  troubling,  and  potentially  extremely  damaging  to 

the  public  interest  given  other  changes  in  banking  regulation  and  oi^anization. 
With  interstate  branching  about  to  become  a  reality,  and  Glass-Steagall  reform  im- 

minent it  only  becomes  more  important  that  community  residents  have  some  voice 

in  the  expansion  process.  Banks'  enlarged  field  of  activity,  and  the  consolidation  of 
the  industry  which  is  the  almost  certain  fruit  of  interstate  branching  promise  to 

draw  many  banks'  attention  away  from  local  communities  and  away  from  lending, 
especially  to  low-  and  moderate-income  people  and  to  small  enterprises.  Under  these 
circumstances,  changes  in  bank  organization  will  have  still  greater  impacts  than 
ever  before  on  the  service  of  community  needs.  The  prospect  of  a  merger  or  acouisi- 
tion  may  bring  up  concerns  that  were  not  at  all  apparent  at  the  time  when  a  bank 
was  examined  and  pose  a  serious  threat  to  local  credit  availability.  It  is  essential 
that  community  groups  continue  to  have  the  opportunity  to  comment  on  such 
changes.  Substantially  reducing  banks'  accountability  to  local  residents  simulta- 

neously with  granting  them  an  ever  widening  area  of  activity  poses  the  real  threat 
of  creating  a  system  which  grows  increasingly  distant  from  the  needs  of  the  vast 
majority  oi  American  families. 

Small  Bank  Exemption 

Adoption  of  the  small  bank  exemption  contained  in  this  bill  would  excuse  the 
overwnelming  majority  of  banks  from  any  scrutiny  of  their  community  lending  per- 

formance ana  would  therefore  diminish  access  to  credit.  It  would  be  damaging  to 
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those  in  smaller  communities  served  exclusively  by  such  banks,  and  the  level  of  this 
threshold,  and  the  inclusion  of  even  those  banks  owned  by  larger  holding  companies 
would  also  exclude  many  of  the  banks  which  are  significant  mortgage  originators 
in  urban  areas  as  well. 

There  is  no  reason  to  think  that  smaller  banks  will  necessarily  serve  their  entire 
communities  without  the  incentive  of  CRA  regulation.  While  some  such  institutions 
do  have  a  good  knowledge  of  the  range  of  residents  they  serve  and  lend  broadly, 
others  can  function  as  private  lending  and  investment  consortia  for  a  limited  group. 
Indeed,  the  evidence  suggests  that  some  smaller  banks  are  among  the  worst  CRA 
f)erformer8;  such  institutions  have  consistently  received  a  disproportionate  share  of 
ower  CRA  ratings. 
The  new  CRA  regulations  already  contain  an  extremely  streamlined  procedure  for 

small  banks  which  should  address  industry  concerns  about  paperwork.  Quite  unlike 
the  much  more  complicated  question  of  future  rating  quality,  the  regulations  spell 
out  quite  explicitly  that  institutions  with  less  than  250,000,000  in  assets,  including 
those  controlled  by  holding  companies  with  up  to  a  billion  dollars  in  assets,  will  now 
be  excused  from  all  reporting  requirements  under  the  law.  These  institutions  per- 

formance will  be  evaluated  on  the  basis  of  five  simple  criteria.  The  regulators  esti- 
mate that  with  these  new  regulations  in  place,  small  banks  will  require  only  2  hours 

annually  to  prepare  the  data  necessary  for  CRA  exams. 

Prohibition  on  Additional  Data  and  Reporting 
The  prohibition  in  S.  650  against  collecting  and  disseminating  any  additional  data 

under  CRA,  and  the  resulting  continued  vacuum  of  numerical  data  on  small  busi- 
ness lending  would  place  a  huge  roadblock  in  the  way  of  efforts  to  increase  access 

to  capital  for  small  business,  and  so  perpetuate  the  economic  deprivation  and  job- 
lessness of  some  communities  and  stifle  the  potential  for  growth  in  others. 

Today,  there  is  ample  anecdotal  evidence  of  widespread  difficulties  in  accessing 
credit,  particularly  for  inner-city  enterprises  and  micro  enterprises.  When  ACORN 
housing  subcontracts  to  smaller  and  minority-owned  firms  to  do  housing  rehabilita- 

tion work,  we  find  again  and  again  that  established,  reputable  firms  cannot  secure 
interim  financing  for  tools  or  payroll.  The  lending  structures  and  systems  that  are 
in  place  present  many  obstacles  to  such  borrowers:  those  making  business  loans 
oilen  have  very  little  knowledge  of  low-  and  moderate-income  neighborhoods  and  so 
are  reluctant  to  loan;  the  requirement  of  collateral  which  is  frequently  a  condition 
for  small  business  loans  presents  a  particular  burden  for  minority  borrowers,  given 
the  well-documented  disparities  in  household  assets  between  races  and  ethnic 
groups.  In  addition,  the  movement  toward  increasingly  standardized  underwriting 
procedures,  and  toward  bank  consolidation  presents  a  threat  to  small  business  and 
farms  everywhere. 

The  devastating  effects  of  credit  deprivation  for  new  and  small  businesses  are  ob- 
vious; the  resulting  constriction  of  job  opportunities  impacts  the  economic  well  being 

of  whole  communities  feeding  into  a  cycle  of  decline.  The  new  CRA  regulation  rep- 
resents a  small  step  toward  confronting  this  problem  by  making  available  to  the 

public  certain  hmited  and  aggregate  data  on  small  business  lending.  Experience 
with  HMDA  data  has  shown  that  making  such  information  public  is  among  the  very 
best  ways  to  encourage  improved  community  lending.  Preventing  this  data  collection 
makes  any  progress  extremely  unlikely. 

The  disclosure  called  for  under  the  new  regulation  will  not  be  sufficient  to  provide 
a  complete  picture  of  small  business  and  small  farm  lending,  but,  especially  given 
the  substantial  dependence  of  smaller  businesses  on  regulated  financial  institu- 

tions— documented  by  the  Federal  Reserve's  1989  Survey  of  Small  Business  Fi- 
nance— it  will  be  an  important  start.  The  adoption  of  S.  650  and  the  failure  to  take 

this  simple  step  in  the  direction  of  making  productive,  job  creating  economic  activity 
more  accessible  would  Hy  in  the  face  of  calls  to  solve  economic  problems  by  reward- 

ing enterprise  and  effort. 

Conclusion 

In  conclusion,  I  would  like  to  stress  again  the  central  importance  of  a  strong  CRA 
to  low-  and  moderate-income  Americans.  Preserving  and  ennancing  the  effectiveness 
of  the  Community  Reinvestment  Act  is  absolutely  essential  to  lifting  the  sentence 
of  despair  that  today  hangs  over  many  of  our  urban  neighborhoods  and  low-income 
communities.  It  is  essential  to  creating  an  economic  climate  which  truly  rewards  in- 

dividual initiative  and  helps  people  to  help  themselves.  The  changes  embodied  in 

S.  650  would  only  undermine  this  effort.  As  you  consider  the  industry's  testimony 
about  the  inconveniences  of  complying  with  CKA,  I  urge  you  not  to  lose  sight  of  just 
how  much  is  at  stake  here  for  families  and  neighborhoods  all  over  the  country. 



382 

ACORN  Comments  on  S.  650,  The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1995 

S.  650  represents  a  thinly  veiled  attempt  to  leave  the  outlines  of  the  Community 
Reinvestment  Act  in  place,  while  removing  those  elements  of  the  law  which  have 
actually  contributed  to  an  increase  in  community  lending.  Its  passage  would  dra- 

matically turn  back  the  clock  on  almost  20  years  of  progress  in  broadening  access 
to  credit.  CRA  was  put  into  place  to  help  make  sure  that  all  Americans  would  have 
access  to  the  capital  they  need  to  buy  homes  and  start  businesses.  Over  the  years 
it  has  channeled  more  than  60  million  dollars  in  safe  and  sound  credit  to  those  who 
would  otherwise  have  been  denied  it,  allowing  them  to  invest  in  their  own  futures 
and  those  of  their  communities.  Weakening  this  law  would  send  the  message  that 

Congress  cares  more  for  delivering  every  item  on  banks'  wish  lists  than  it  does  for 
the  aspirations  of  working  families  all  over  the  country. 

The  new  CRA  regulations  just  issued  by  the  agencies  have  already  addressed  a 
great  many  of  the  concerns  of  the  industry  taken  up  in  S. 650.  ACORN  is  dis- 

appointed that  the  new  regulations  fail  to  provide  the  strong  stimulus  to  increased 
community  lending  that  we  had  hoped  for.  The  new  rules  do,  however,  promise  to 
improve  the  CRA  examination  procedure  by  focusing  on  actual  lending  and  invest- 

ment by  banks,  rather  than  on  procedures  or  program  descriptions.  In  this  respect, 
and  through  additional  reductions  in  paperwork  and  recordkeeping,  and  the  provi- 

sion of  an  extremely  flexible  strategic  plan  option,  which  will  allow  banks  to  oesign 
their  own  CRA  performance  standards,  they  significantly  reduce  the  efTort  involved 
in  compliance  with  the  law.  This  should  allow  everyone  to  focus  on  the  essential 
matter  of  CRA:  broad  and  equitable  access  to  credit. 

This  review  is  focused  on  the  portion  of  the  bill  which  deals  with  the  Community 
Reinvestment  Act.  It  begins  with  those  sections  and  then  also  discusses  a  number 
of  other  provisions  which  would  be  extremely  damaging  to  low-  and  moderate-in- 

come people. 

Title  I,  Part  II— Amendments  to  the  Community  Reinvestment  Act  of  1977 

Section  131.     Expression  of  Congressional  Intention. 

This  section  significantly  alters  the  Act  by  adding  the  provision  that  no  additional 
documents  or  recordkeeping  may  be  required  for  CRA  examinations. 

Through  this  addition,  it  substantially  weakens  the  law,  and  ties  the  regulators 
hands  in  ways  that  may  well  prevent  them  from  carrying  out  the  intention  of  the 

statute.  The  regulators'  task  is  to  use  their  authority  when  examining  financial  in- 
stitutions to  encourage  these  institutions  to  meet  community  needs.  This  blanket 

prohibition  would  prevent  them  from  adjusting  and  improving  their  efforts  to  mon- 
itor compliance  in  response  either  to  changes  in  the  industry,  or  to  knowledge 

gained  through  experience  of  what  information  is  most  useful  in  assessing  and  pro- 
moting community  lending. 

The  most  immediate  effect  of  this  section  would  be  to  prevent  the  regulators  from 
re<][uiring  financial  institutions  to  report  any  information  on  small  business  loans. 
This  data  is  absolutely  essential  if  community  members  are  to  have  any  way  to 
evaluate  small  business  lending. 
ACORN  is  opposed  to  this  provision. 

Section   132.     Small  Bank  Exemptions. 
This  section  totally  exempts  financial  institutions  with  assets  of  less  than 

$250,000,000  from  any  CRA  coverage. 
Banks  with  under  $250,000,000  in  assets  make  up  about  88  percent  of  the  indus- 

try; so  this  provision  would  retain  community  investment  requirement  for  only  12 
percent  of  institutions  nationwide.  The  proposed  exemption  includes  even  those 
smaller  banks  which  are  subsidiaries  of  Dank  holding  companies  with  more  than 
$250,000,000  in  assets,  and  which  have  considerably  greater  resources  at  their  dis- 
posal. 

There  is  no  evidence  to  suggest  that  smaller  banks  necessarily  are  better  commu- 
nity lenders;  they  frequently  have  lower  loan-to-deposit  ratios,  and  in  recent  years 

they  have  consistently  received  a  disproportionate  snare  of  poor  CRA  ratings. 

'The  new  CRA  regulations  already  contain  a  streamlined  regulatory  procedure  for banks  under  the  250  million  dollar  threshold.  These  institutions  will  be  evaluated 
based  on  five  criteria:  their  loan  to  deposit  ratio;  percentage  of  loans  within  their 
service  area;  record  of  lending  to  borrowers  of  different  incomes  and  business  of  dif- 

ferent sizes;  the  geographic  distribution  of  their  loans,  and  their  record  of  taking 
action,  where  necessary,  in  responding  to  complaints.  They  will  have  no  additional 
data  collection  or  reporting  requirements  at  all  as  a  result  of  CRA;  according  to  the 
estimate  of  the  OCC  it  will  take  a  small  bank  only  2  hours  a  year  to  prepare  for 
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its  exam.  Smaller  banks,  like  larger  ones,  will  also  have  the  option  of  being  consid- 
ered on  the  basis  of  a  self  developed  strategic  plan  if  they  so  choose. 

ACORN  is  opposed  to  this  provision. 

Section  133.     Community  Input  and  Conclusive  Rating. 

This  section  creates  a  60-day  window  for  public  comment  on  institutions  to  be  ex- 
amined each  quarter.  It  then  allows  30  days  after  the  issuance  of  a  rating  for  insti- 

tutions and  community  members  to  present  grounds  for  a  reconsideration  of  the  rat- 
ing. While  banks  may  comment  on  any  aspect  of  their  performance,  community 

members  are  limited  to  issues  broached  in  their  initial  comments. 
Institutions  which  receive  at  least  a  satisfactory  rating  will  then  automatically  be 

assumed  to  have  fulfilled  their  community  reinvestment  responsibilities  for  the  pur- 
poses of  regulatory  review  of  applications  for  relocation  and  expansion. 

Despite  the  change  in  name  and  the  additional  embroidery,  this  is  a  safe  harbor 
provision  that  will  insulate  the  overwhelming  majority  of  banks — 95  to  98  percent 
received  ratings  of  at  least  satisfactory  last  year — from  any  scrutiny  of  their  lending 
records  when  they  apply  for  expanded  powers.  There  is  widespread  agreement  that 
in  the  18  years  since  the  passage  of  CRA,  regular  examinations  have  never  provided 
an  adequate  evaluation  of  banks  performance.  The  only  possible  result  of  providing 
a  safe  harbor  would  be  a  devastating  decrease  in  the  volume  of  loans  actually  reach- 

ing low-  and  moderate-income  communities. 
Bank  merger  and  acquisition  applications  also  frequently  give  rise  to  additional 

concerns  that  may  not  have  been  evident  at  the  time  a  bank  was  examined,  and 
this  is  likely  to  be  even  more  true  in  the  future,  given  the  imminent  reform  of  Glass- 
Steagall  and  consequent  broadening  of  banking  powers.  It  is  absolutely  essential 
that  community  members  continue  to  have  the  opportunity  to  comment  on  banks 
community  lending  performance  when  such  changes  are  planned. 
ACORN  is  opposed  to  this  provision. 

Section   134.     Special  Purpose  Banks. 

This  section  requires  the  development  of  separate  assessment  standards  for  spe- 

cial purpose  banks,  defined  as  those  institutions  which  "do  not  generally  accept  de- 
posits from  the  public  in  amounts  that  are  less  than  $100,000,  such  as  credit  card 

bank  or  a  trust  bank." 
The  new  regulation  already  provides  for  separate  treatment  for  such  banks.  Lim- 

ited purpose  banks  such  as  credit  card  and  trust  banks  will  be  evaluated  on  the 
basis  of  their  record  of  helping  to  meet  credit  needs  through  qualified  investments, 
community  development  lending,  or  community  development  services,  including  at 
the  institutions  option  those  activities  carried  out  by  affiliates.  The  regulators  will 
first  consider  activities  within  a  banks  service  area(s)  or  broader  statewide  or  re- 

gional area  which  includes  that  service  area,  and  then  also  consider  all  other  areas 
if  local  needs  have  been  met  adequately. 
ACORN  is  opposed  to  this  provision. 

Section  135.     Increased  Incentives  to  Lending  to  Low-  and  Moderate -Income 
Communities. 

This  section  directs  the  regulators  to  give  equal  weight  in  assessing  an  institu- 

tion's CRA  performance  to  investments  and  loans  to  qualifying  projects  outside  of its  service  area  with  those  that  lie  inside  of  it. 

If  CRA's  focus  on  the  actual  service  area  of  each  institution  is  lost,  there  is  a  real 
danger  that  some  areas,  especially  difficult  to  serve  communities,  will  continue  to 
be  overlooked  and  seriously  underserved.  Under  this  provision  a  bank  could  receive 
an  outstanding  rating  without  having  participated  in  any  projects  to  benefit  dis- 

tressed communities  in  its  own  service  area.  The  Community  Reinvestment  Act  is 

primarily  concerned  with  banks'  responsibilities  to  serve  all  residents  of  their  serv- ice area,  and  the  central  focus  of  CRA  evaluation  should  remain  on  such  invest- 
ments. 

The  new  CRA  regulation  will  also  recognize  the  value  of  investments  in  varied 
projects  by  allowing  credit  toward  CRA  compliance  for  activities  in  a  statewide  or 
even  regional  area  which  include  an  institutions  service  area. 
ACORN  is  opposed  to  this  provision. 

Title  II — Streamlining  Government  Regulation 

This  portion  of  the  bill  also  contains  a  number  of  provisions  which  create  safe  har- 
bors with  regard  to  CRA,  as  well  as  other  regulatory  issues,  for  a  broad  array  of 

bank  and  bank  holding  company  activities.  Tnese  sections  would  effectivelv  stifie 
public  comment  on  CRA  performance,  as  well  as  all  other  aspects  of  bank  oper- 

ations, for  a  significant  portion  of  bank  and  bank  holding  company  expansion  activ- 
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ity.  They  would  severely  impair  the  elTectiveness  of  CRA  in  increasing  fair  access 
to  credit. 

Section  201.    Streamlining  of  Prior  Approval  Requirements  for  Certain  Acquisitions. 
This  section  exempts  bank  holding  companies  which  wish  to  acquire  shares  in  or 

merge  with  another  Dank  holding  company  from  seeking  prior  regulatory  approval, 

as  long  as  they  meet  certain  standards.  On  the  question  of  CRA  compliance,  a  rat- 
ing of  satisfactory  or  above  for  all  of  the  insured  depository  institutions  controlled 

by  the  acquiring  bank  holding  company  would  be  sufficient  to  exempt  the  bank  hold- 
ing company  from  seeking  prior  regulatory  approval.  Holding  companies  would  also 

be  exempt  from  seeking  prior  approval  even  if  they  controlled  insured  depository  in- 
stitutions which  had  received  ratings  below  satisfactory,  as  long  as  the  institutions 

had  been  acquired  during  the  12-month  period  prior  to  the  proposed  transaction, 
and  the  holding  company  nad  since  developed  a  plan  to  restore  the  depository  insti- 

tutions' CRA  performance  to  a  satisfactory  level.  A  qualified  holding  company  would 
simply  be  required  to  notify  the  Board  at  least  15  days  prior  to  the  completion  of 
the  transaction,  and  the  bill  gives  the  Board  the  option  oi  further  abbreviating  this 
notification  period. 

This  provision  once  again  creates  a  safe  harbor  which  shields  the  overwhelming 

majority  of  bank  holding  company  expansion  activities  from  any  public  comment,  in- 
cluding conmient  on  commumty  lending  performance.  It  is  an  even  broader  prohibi- 

tion 01  public  input  than  that  contained  within  the  CRA  portion  of  the  bill,  and  gives 
rise  to  all  of  the  same  problems. 
ACORN  is  opposed  to  this  provision. 

Section  204.     Elimination  of  Unnecessary  Branch  Applications. 

This  section  eliminates  the  requirement  of  prior  regulatory  approval  for  the  estab- 
lishment of  branches  for  national  bank  associations.  State  member  banks,  and  State 

nonmember  banks  meeting  certain  basic  performance  standards  including  receipt  of 
at  least  a  satisfactory  CRA  rating. 

This  provision  creates  still  another  safe  harbor  which  will  exempt  virtually  all 
branch  applications  from  public  scrutiny  and  conunent,  and  it  appears  to  include 
interstate  oranching,  as  well  as  the  opening  of  new  branches  within  a  State.  The 
regulatory  agencies  are  already  implementing  a  streamlined  application  procedure 
for  healthy  banks. 
ACORN  is  opposed  to  this  provision. 

Section  207.     Elimination  of  Branch  Application  Requirements  for  Automatic 
Teller  Machines. 

This  section  totally  exempts  the  establishment  of  automatic  teller  machines  from 

any  regulatory  review. 
It  constitutes  yet  another  blanket  safe  harbor  for  this  category  of  bank  expansion 

activity.  In  practice,  banks  have  installed  a  disproportionate  number  of  ATM's  in 
upper  income  suburbs  and  commercial  areas  as  compared  to  lower-income  neighbor- 

hoods. As  banking  services  become  increasingly  automated,  ATM  locations  win  play 
an  increasing  role  in  determining  fair  access  to  credit  as  well  as  to  other  banking 
services. 

Under  current  procedures,  there  is  already  a  substantially  expedited  application 
{)rocedure  for  ATM's  which  allows  banks  to  open  an  ATM  site  witnin  21  days  of  pub- ishing  notice  of  their  intention  to  do  so. 
ACORN  is  opposed  to  this  provision. 

Section  214.    Branch  Closures. 

This  section  exempts  the  following  types  of  branches  from  the  90  day  branch  clo- 
sure notice  requirement:  ATM's  acquired  branches  that  are  located  in  a  market 

areas  currently  served  by  another  branch,  and  branches  that  are  moved  but  would 

continue  to  serve  "substantially  all  of  the  customers  currently  served  by  the  branch 
that  is  closed."  Any  additional  branches  could  also  be  exempted  as  deemed  appro- 

priate by  the  relevant  regulator. 
The  requirement  that  banks  provide  notice  of  branch  closings  is  an  extremely 

minimal  one,  and  it  has  provided  community  members  with  advance  warning  of 
closings  which  would  have  an  adverse  impact  on  bank  services.  In  some  cases  this 
has  allowed  residents  to  point  out  changes  that  would  be  particularly  damaging,  and 
given  banks  and  conmiunities  the  chance  to  find  viable  alternative  arrangements. 
This  proposal  to  limit  the  notice  requirement  represent  a  serious  hazard  to  the 
meeting  of  community  needs  because  of  the  vagueness  of  the  language  concerning 
service  to  similar  groups  of  customers,  and  because  of  the  additional  exemptions  at 
regulatory  will.  It  will  provide  a  dangerous  loophole,  and  an  incentive  for  benind  the 
scenes  lobbying. 
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In  fact,  the  regulators  have  already  exempted  ATM  machines  from  the  closing  no- 
tice requirement,  and  they  have  similarly  agreed  that  in  cases  where  a  new  branch 

is  acquired  extremely  close  to  an  existing  branch,  or  where  a  branch  is  relocated 
a  short  distance — meaning  short  walking  distance  in  urban  areas  and  short  driving 
distance  in  more  rural  communities — closing  notice  is  not  required. 
ACORN  is  opposed  to  this  provision. 

Subtitle  C— Eliminating  Unnecessary  Reporting  Requirements 

Section  231.     Prohibition  on  Additional  Reporting  Under  Community 
Reinvestment  Act  1977. 

This  section  prohibits  any  regulations  connected  with  the  enforcement  of  CRA 
from  imposing  any  recordkeeping  requirements  on  financial  institutions,  and  it  also 
prohibits  regulators  from  requiring  the  collection  or  reporting  of  any  loan  data. 

This  provision  is  similar  to,  although  even  more  extensive  than,  the  earlier  prohi- 
bition of  recordkeeping  and  disclosure  in  section  131.  At  the  very  least,  it  would 

similarly  prevent  the  collection  of  any  additional  data  that  might  prove  central  to 

monitoring  institutions'  CRA  performance  no  matter  how  vital  this  might  be  to  as- 
sessing and  improving  the  level  of  community  credit  availability,  and  no  matter 

what  changes  in  banking  practices  and  recordkeeping  occur.  It  too  would  imme- 
diately preempt  the  small  business  and  small  farm  loan  reporting  in  the  new  CRA 

regulations  that  could  do  so  much  to  increase  small  business  lending. 

This  section,  and  especially  subsection  C,  which  states  that  "no  loan  data  may  be 
required  to  be  collected  and  reported  by  a  financial  institution  and  no  such  data 

may  be  made  public  by  any  Federal  financial  supervisory  agency  under  this  title" 
could  also  have  the  effect  of  prohibiting  regulators  from  collecting  or  releasing  other 
basic  data  essential  to  CRA  evaluations. 

Section  232.     Exemption  From  Community  Support  Requirements  of  the 
Federal  Home  Loan  Bank  Act  For  Institutions  Meeting  Certain  Criteria. 

This  section  would  exempt  member  institutions  of  the  Federal  Home  Loan  Bank 
covered  by  CRA  which  received  CRA  ratings  of  satisfactory  or  above  from  commu- 

nity support  requirements. 
Li  1989  and  1991  important  safeguards  were  established  for  the  thrifl,  industry 

to  prevent  a  repeat  of  the  savings  and  loan  debacle.  Strong  community  support  re- 
quirements are  fundamental  to  ensure  fiscal  accountability  and  responsibility,  and 

this  standard  involves  a  broader  consideration  of  an  institutions  fair  lending  record 
than  does  CRA.  It  would  in  our  view  be  a  major  mistake  to  weaken  standards  that 
have  been  established  to  ensure  that  thrifts  meet  the  credit  needs  of  their  local  com- 

munities. Any  reconsideration  of  this  question  should  be  postponed  until  it  can  take 
its  place  in  the  larger  discussion  of  the  future  of  the  Home  I^oan  Bank  System. 
ACORN  is  opposed  to  this  provision. 

Section  236.     Increase  in  Home  Mortgage  Disclosure  Act;  Disclosure  Exemption. 

This  section  increases  the  threshold  for  exemption  from  the  reporting  require- 
ments of  the  Home  Mortgage  Disclosure  Act  from  $10,000,000  to  $50,000,000,  and 

it  also  permits  the  Federal  Reserve  Board  to  exempt  additional  larger  institutions 
whenever  it  judges  the  burden  of  compliance  to  outweigh  the  usefulness  of  the  infor- 

mation to  be  disclosed.  It  also  changes  the  rules  on  the  public  availability  of  HMDA 
data  by  requiring  that  the  information  be  kept  on  file  at  the  institutions  home  office 
only,  and  that  a  branch  office  in  each  Metropolitan  Statistical  Area  post  a  notice 
that  the  material  is  available  from  the  home  office  on  written  request.  The  home 
office  will  then  have  15  days  after  the  receipt  of  a  request  to  make  the  relevant  in- 

formation available. 

Experience  has  shown  that  the  disclosure  of  loan  data  is  the  single  best  encour- 
agement to  fair  community  lending;  exempting  more  institutions  will  simply  lead  to 

a  decline  in  the  volume  of  credit  reaching  underserved  communities.  This  provision 
would  decrease  lending,  and  instead  increase  the  efforts  of  banks  to  lobby  the  Fed- 

eral Reserve  Board  for  special  exemptions. 
The  changed  rules  on  public  availability  would  contribute  to  the  same  decline  by 

impairing  the  ability  of  community  residents  to  usefully  examine  banks'  HMDA 
data.  It  serves  no  purpose  except  that  of  throwing  additional  barriers  in  the  way 

of  those  who  want  to  understand  institutions'  community  lending  performance. 
While  at  present  a  phone  request  is  usually  adequate,  ana  delay  in  responding  is 
clearly  obstructionist,  the  changed  law  gives  banks  permission  to  put  off  responding 
for  a  significant  period,  while  conununity  members  face  deadlines  for  submitting 
comments. 



386 

Title  I— Reductions  in  Government  Overregulation 

Subtitle  A— The  Home  Mortgage  Process 

Section  102.     "Elimination  of  Redundant  Regulators." 
This  section  proposes  to  shift  the  enforcement  of  the  Real  Estate  Settlement  Pro- 

cedures Act  (RESPA)  from  the  Department  of  Housing  and  Urban  Development  to 
the  Federal  Reserve.  RESPA  was  created  in  1974  to  curb  unnecessarily  high  settle- 

ment costs  and  prevent  real  estate  kickback  fees.  The  1974  legislation  was  based 
on  the  recommendations  of  the  Secretary  of  HUD  during  the  Nixon  Administration. 

Consistent  with  the  mortgage  industry's  desire  to  weaken  RESPA  enforcement, 
S.  650  would  accomplish  several  goals: 

(1)  Shift  RESPA  Enforcement  from  HUD  to  the  Federal  Reserve 

There  is  no  policy  rationale  to  justify  the  transfer  of  RESPA  enforcement  from 
HUD  to  the  Federal  Reserve.  The  proposal  represents  a  cynical  attempt  to  weaken 
RESPA  enforcement  by  lodgjng  its  administration  in  an  inappropriate  agency. 
The  Department  of  Housing  and  Urban  Development  is  that  Federal  agency 

which  has  expertise  in  real  estate  transactions  and  housing  industry  practices.  As 

developed  under  then  HUD  Secretaries  Romney  and  Lynn,  RESPA's  enforcement 
was  assigned  to  the  housing  department  to  avoid  duplicating  stafT  functions  in  two 
or  more  agencies. 

The  Federal  Reserve,  on  the  other  hand  establishes  monetary  policy  and  regulates 
certain  State-chartered  lending  institutions.  The  Federal  Reserve  does  not  admin- 

ister housing  law.  RESPA  enforcement  is  consistent  with  neither  the  Federal  Re- 

serves' mission  nor  its  stafT  expertise. 
(2)  Repeal  All  Existing  RESPA  Regulations 

In  addition  to  the  transfer  of  RESPA  enforcement  to  the  Federal  Reserve,  S.650 

mandates  that  its  new  administrator  "shall  prescribe  such  regulations  as  may  be 
necessary  to  carry  out  this  title"  [Section  102(c)].  This  provision  has  the  effect  of 
nullifying  all  existing  RESPA  regulations  under  24  CFR  3500,  which  for  two  dec- 

ades have  succeeded  in  protecting  the  public  from  Realtor  kickback  fees,  exorbitant 

surcharges  and  similar  real  estate  abuses.  This  specific  provision  to  repeal  RESPA's 
existing  regulation  reveals  the  true  intent  of  S.650's  proponents:  to  weaken  RESPA 
and  complicate  enforcement  efforts. 

(3)  Obscure  Enforcement  of  Truth-in-Lending  and  RESPA 

Section  101  attempts  to  link  the  disclosure  requirements  of  the  Truth-in-Lending 

Act  with  RESPA,  sp)eciflcally  by  mandating  that  all  such  disclosures  be  made  "uni- 
form" with  one  another.  Under  this  provision,  information  required  under  RESPA 

would  apparently  be  limited  to  that  made  under  Truth-in-Lending,  and  vice  versa. 
This  restriction  ignores  the  basic  fact  that  the  Truth-in-Lending  Act  and  RESPA 

are  different  laws,  which  were  created  for  different  purposes  to  protect  different  con- 
sumers, and  govern  different  circumstances.  Truth-in-Lending  protects  borrowers 

from  loan  fraud  in  the  financial  industry,  while  RESPA  prevents  kickback  fees  and 
illegal  referral  arrangements  between  realtors  and  mortgage  lenders.  The  two  laws 
are  not  the  same.  The  apparent  intent  of  this  proposed  combination  of  disclosure 
requirements  is  to  weaken  the  enforcement  of  both. 

Title  III— Regulatory  Impact  on  Cost  of  Credit  and  Credit  Availability 

Section  302.     Incentives  for  Self-Testing. 
This  section  prevents  the  relevant  agencies  and  departments  from  obtaining  any 

data  collected  as  a  result  of  an  institutions  self-testing  for  Equal  Credit  Opportunity 
Act  or  Fair  Housing  Act  compliance. 

This  provision  would  totally  deny  the  regulatory  agencies  information  that  could 
be  essential  to  determining  whether  or  not  a  Anancial  institution  is  discriminating. 

The  Department  of  Justice  has  already  said  that  banks  are  not  required  to  turn 
information  gathered  through  self  testing  over  to  the  regulators,  and  this  is  the  con- 

cern that  Senator  Shelby's  review  of  S.  650  describes  this  section  as  addressing.  The 
Department's  policy  is  that  information  from  self  testing  will  not  be  used  as  grounds 
for  complaints  on  banks'  performance,  and  will  be  requested  only  if  a  bank  itself 
presents  such  data  in  its  own  defense  in  response  to  a  complaint  brought  on  the 
basis  of  other  information. 
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PREPARED  STATEMENT  OF  GALE  CESfCOTTA 

Executive  Director,  National  Training  and  Information  Center 

Chairperson,  National  People's  Action,  Chicago,  IL 
May  3,  1995 

The  movement  behind  CRA  did  begin  with  a  sense  of  confrontation,  but  now,  18 
years  later,  CRA  has  blossomed  into  a  spirit  of  cooperation  between  banks  and  the 
communities  which  they  should  serve.  Twenty  years  ago  I  watched  my  community 
being  redlined  bv  all  the  financial  institutions  in  Chicago.  We  had  no  choice  but  to 
fight  to  get  any  loans  made  in  our  neighborhoods.  The  banks  thought  of  us  not  only 
as  their  enemy  but  also  thought  what  we  wanted  them  to  do  was  bad  business.  At 
a  national  press  conference  last  Friday,  we,  banks,  community  organizations  and 
professional  associations,  stood  together  and  announced  our  united  support  of  the 
recently  released  CRA  rule  changes. 

Tliis  press  conference  was  a  mile-stone.  The  bankers  declared  that  CRA  business 
is  safe,  sound  and  profitable.  And  they  said  that  community  reinvestment  is  respon- 

sible and  good  business  from  which  everyone  benefits. 
Thank  you,  Mr.  Chairman  and  other  Members  of  the  Committee  for  the  oppor- 

tunity to  testify.  1  speak  not  only  as  Executive  Director  of  the  National  Training 
and  Information  Center,  but  as  Chairperson  of  National  People's  Action.  NPA  is  a 
network  of  over  350  grassroots  community-based  organizations  that  have  been 
working  on  a  variety  of  neighborhood  issues  since  1972. 

'This  past  weekend  National  People's  Action  held  our  24th  Annual  Neighborhood 
Conference  in  Washington,  DC.  Over  1,000  grassroots  community  leaders  came  to- 

gether because  they  are  committed  to  and  are  working  for  change  in  each  of  their 
own  communities.  Change  that  involves  not  only  community  reinvestment  but  anti- 
crime  and  drug  strategies,  positive  alternatives  for  our  youth,  welfare  reform  and 
access  to  afforaable  energy.  These  are  people  who  still  believe  that  the  system  can 
work  and  should  work  for  all  Americans  in  every  neighborhood. 

After  nearly  25  years,  NPA's  goal  and  message  have  not  changed:  neighborhood 
people  need  to  be  part  of  the  process  and  must  be  involved  in  any  changes  that 

occur  in  programs  and  policies  that  affect  America's  neighborhoods.  Faithfully,  we 
come  bacK  to  Washington  because  all  too  often  the  people  in  power  don't  want  to 
hear  what  the  people  in  the  neighborhood  have  to  say.  That's  why  Mr.  Chairman, and  Mr.  Mack,  20  bus  loads  of  people  went  to  your  house  on  Sunday.  They  wanted 
to  tell  you  that  the  Community  Reinvestment  Act  is  a  law  that  works!  To  tell  you, 
that  what  you  are  proposing  in  your  bill,  S.650,  will  devastate  the  reinvestment  ac- 

tivity that  is  occurring  in 'our  neighborhoods. 
CRA  has  resulted  in  over  $35  billion  in  lending  agreements  for  underserved 

neighborhoods  and  has  demonstrated  that  community  banking  is  safe,  sound  and 
even  profitable  business.  Its  positive  effects  can  be  seen  throughout  our  country  in 
cities  Doth  large  and  small. 

After  2  years  of  hard  work  by  the  regulators,  the  community  and  the  lending  in- 
stitutions, to  develop  CRA  regulations  that  emphasize  performance  over  process,  I 

question  why  you  are  even  considering  legislation  that  would  undermine  not  only 
CRA  but  these  combined  efforts.  I  believe  that  to  move  forward  with  any  legislation 
is  unnecessary  and  counterproductive  to  what  has  already  occurred.  The  regulations 
should  be  implemented  and  given  the  opportunity  to  work. 

The  last  2  years  have  been  filled  with  meetings  regarding  the  future  and  the  nec- 
essary changes  for  CRA.  Enough  is  enough!  There  was  a  tremendous  amount  of  en- 

ergy expended  in  producing  regs  that  we  agree  will  benefit  the  communities  and  not 
increase  the  regulatory  burden  to  the  financial  institutions.  It  is  time  to  return  this 
energy  to  working  in  the  neighborhoods  themselves. 

Last  Friday's  press  conference  was  held  by  a  broad  range  of  people  representing 
all  sides  of  the  CRA  equation.  Yet  we  all  came  together  because  of  a  shared  belief 
that  CRA  works,  that  CRA  produces  positive  results  for  everyone  involved,  and  to 
affirm  our  support  for  the  final  regulations  announced  last  week.  Together  we  ap- 

plaud the  new  focus  of  the  regulations — moving  from  paper  to  performance.  Produc- 
tion of  new  legislation  is  unnecessary. 

The  recently  released  CRA  rule  strikes  a  fair  balance  between  the  banking  indus- 
try's desire  for  reduced  regulatory  burden  and  the  need  for  increased  access  to  cred- 

it. Access  to  credit,  including  home  mortgages  and  business  financing,  is  essential 
for  communities  of  all  types. 

The  final  rule  has  effectively  moved  the  CRA  from  a  process-based  to  a  more  per- 
formance-oriented system.  This  change  alone,  will  greatly  reduce,  if  not  eliminate 

the  paperwork  burden  of  which  banks  often  complain.  Detailed  reporting  of  a  bank's marketing  plans,  telephone  and  meeting  logs  was  never  an  aim  of  the  CRA  statute. 
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nor  was  it  suggested  or  desired  by  community  residents  active  in  community  rein- 
vestment. 

In  the  past,  there  was  a  tendency  for  some  lenders  to  compensate  for  uncertain- 
ties about  the  exam  process  by  over-producing  paperwork.  In  other  circumstances, 

it  was  the  regulators  themselves  who  directly  or  indirectly  called  for  excessive  docu- 
mentation. Because  the  new  regulations  are  now  performance  oriented,  the  paper- 

work burden  felt  by  lending  institutions  has  been  lifted.  Repealing  the  statute  or 
exempting  nearly  90  percent  of  the  industry  from  CRA  as  a  remedy  for  what  has 
been  poor  enforcement  or  unclear  examination  procedures  is  the  wrong  approach. 
The  correct  approach  is  to  implement  the  regulations  and  to  evaluate  their  efTective- 
ness  and  efficiency  at  a  later  date. 

Under  the  new  regulations,  for  the  first  time,  banks  will  be  required  to  disclose 
small  business  loan  data.  Business  loan  disclosure  will  encourage  programs  between 
banks  and  communities  which  will  lead  to  small  business  and  job  opportunities. 
Jobs  are  absolutely  crucial  to  redeveloping  our  neighborhoods  especially  in  light  of 
the  proposal  and  actual  cutbacks.  In  the  same  way  that  HMDA  dramatically  in- 

creased access  to  housing  loans,  business  loan  data  will  provide  increased  access  to 
business  and  employment  opportunities. 

At  NPA's  first  Neighborhood  Conference  in  1972,  Mayor  Richard  J.  Daley  an- 
nounced his  intention  to  support  a  city  ordinance  that  would  require  banks  to  dis- 

close housing  and  business  loans  by  census  tract.  Since  1974,  housing  and  business 
loan  data  by  census  tract  has  been  publicly  released  by  all  financial  institutions 
wishing  to  be  a  depositor  of  city  funds. 

For  20  years  in  Chicago,  this  data  has  been  collected  and  made  available  to  the 
public.  It  has  provided  for  a  steady  stream  of  both  housing  and  business  loans  in 
Chicago  neighborhoods.  Now,  neighborhoods  across  the  country  will  have  the  same 
opportunities  as  Chicago  to  create  jobs  and  homeownership  opportunities. 

S.650  takes  the  community  out  of  the  Community  Reinvestment  Act  by  removing 

a  community's  right  to  challenge  a  bank's  CRA  record.  Currently,  more  than  95  per- 
cent of  lending  institutions  receive  a  Satisfactory  or  better  CRA  rating  and  would 

be  exempt  from  the  challenge  process. 
Filing  a  challenge  is  most  often  a  last  resort  for  a  community  which  cannot  get 

a  bank  to  agree  to  meet  in  order  to  discuss  its  lending  performance.  It  wasn't  until 
we  were  able  to  challenge  a  bank's  activities  that  we  were  able  to  negotiate  CRA 
agreements  resulting  in  billions  in  loans  for  Chicago.  It  is  imperative  that  commu- 

nities retain  the  ability  to  challenge  a  bank  on  the  basis  of  their  lending  record. 
S.650  would  exempt  nearly  90  percent  of  lending  institutions  from  CRA.  Commu- 

nity groups  across  the  country  have  demonstrated  that  small  banks  are  often  some 
of  the  worst  offenders  of  CRA.  Small  banks  DO  NOT  automatically  serve  the  com- 

munities in  which  they  are  located.  In  fact,  according  to  the  regulatory  agencies,  92 
percent  of  the  banks  that  received  poor  CRA  ratings  were  those  with  assets  below 
$250  million.  CRA  is  just  as  essential  for  small  communities  as  it  for  large,  urban 
areas. 

Small  banks  and  the  trade  associations  argue  that  a  small  bank  exemption  is  nec- 
essary because  they  are  unfairly  overburdened  by  paperwork  and  do  not  have  the 

staff  nor  the  resources  that  large  banks  do  to  meet  CRA.  The  streamlined  exam  of- 
fered to  small  banks  under  the  new  regulations  provide  just  that,  a  streamlined  ap- 

proach to  CRA  evaluation  that  would  greatly  reduce  the  amount  of  paperwork,  staff 
and  resources  devoted  to  CRA  for  a  small  bank.  Small  banks  and  the  trade  associa- 

tions have  been  arguing  for  this  provision  and  have  even  applauded  this  new  ap- 
proach to  CRA  exams.  The  need  for  reduced  burden  has  already  been  addressed  in 

the  regulations  through  the  streamlined  exam  procedure. 
Together,  a  Safe  Harbor  provision  and  a  Small  Bank  Exemption  would  gut  the 

Community  Reinvestment  Act.  This  legislation  would  undermine  the  Act's  intent 
and  would  destroy  the  revitalization  process  which  is  occurring  in  neighborhoods 
across  the  country,  in  both  urban  and  rural  areas.  CRA  has  compelled  lenders  to 
learn  that  community  banking  is  good,  profitable  business. 

In  the  words  of  a  Chicago  lender,  "CRA  is  not  bad  business  or  "have  to'  business. 
CRA  allows  discretion  and  choice  to  the  lender.  It  has  allowed  for  reasoned  negotia- 

tion and  workable  solutions.  It  has  provided  a  forum  where  financial  institutions 
and  community  organizations  can  work  in  a  spirit  of  cooperation  to  help  meet  com- 

munity credit  needs." 
I  urge  you  to  allow  community  reinvestment  to  continue  by  giving  the  CRA  regu- 

lations an  opportunity  to  be  implemented. 
Thank  you  for  your  time.  I  would  be  happy  to  answer  any  questions. 
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m Bank  of  America NEWS 

Contact:  Riiss  Yarrow 

(415)953-1411 

Bank  of  America  voices  support  of  CRA  reform; 

SAYS  low-income  LENDING  CAN  BE  'SAFE,  SOU.ND,  AND  PROniABLE' 

SAN  FRANCISCO,  March  9,  1995  —  Bank  of  America  said  today  that  it  supports 
ongoing  efforts  to  reform  the  Community  Reinvestment  Act  by  increasing  its  focus  on 

lending  performance. 

"Over  the  past  several  years.  Bank  of  America,  in  partnership  with  community 

organizations,  has  developed  CRA  lending  into  r  profitable  mainstream  business,"  said 

Bo£A  Executive  Vice  President  Donald  A.  Mullane.  "We  have  taken  what  began  as  a 
compliance  funaion  and  turned  it  into  a  business  line  that  makes  economic  as  well  as 
social  sense 

"We  believe  we  have  demonstrated  over  the  past  several  years  that  when 
institutions  develop  CRA  programs  as  a  business  tool,  and  provide  lending  products  with 

flexible  but  prudeni  undei"writing  criteria,  low-income  lending  can  be  safe,  sound  and 

profitable " 

The  bank  reported  earlier  this  week  that  it  provided  S5.9  billion  in  CRA  loans  in 

the  western  U.S.  during  1994. 

"As  we  have  said  repeatedly  during  the  public  debate  on  the  future  of  CRA,  we 
believe  it  continues  to  play  a  valuable  public  policy  role  by  promoting  more  innovative  and 

widespread  reinvestment  activities  by  the  financial  services  indusuy." 

BofA  made  its  comments  m  a  letter  to  Rep.  Marge  Roukema,  who  chairs  the 
House  Banking  Subcommittee  on  Financial  Insiiuiiions  and  Consumer  Credit.  The 

subcommittee  is  holding  hearings  this  week  on  the  effectiveness  of  the  CRA  and  on 

ongoing  eftbrts  by  regulators  to  revise  the  17-yeai-old  law. 

Mullane,  as  co-chair  of  the  national  Consumer  Bankers  Association's  Community 

Reinvestment  Comminee,  provided  a  written  statement  to  Roukema's  committee 

reprcscntmg  the  national  trade  association's  position  on  CRA  reform.  He  said  BofA's  letter 
was  written  to  clarify  the  bank's  position  as  an  individual  institution. 

-more- 
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"Our  industry  is  not  a  mowrfith  and  there  is  a  wide  divergence  of  opinion  legiirding 
the  cflcctivcncss  of  the  CRA,"  Muilane  said.  *We  respect  those  differences  and  believe  in 
a  fiill  and  open  dialogue  on  the  fiiiure  of  this  key  banking  regulation. 

"But  we  'M'ant  to  be  dear  that  Bank  of  America  has  been  and  continues  to  be  a 
strong  advocHte  of  the  CRA  process,  and  we  support  current  efforts  by  federal  banking 
regulatory  agencies  to  revise  CRA  regulations  so  that  they  focus  more  on  actual  lending 

performance  than  paperwork.' 

Regarding  specific  dements  of  CRA  reform,  \fullane  said  Bank  of  America: 

>     Supports  the  collection  of  race  and  gender  data  on  small  business  and  consumer 
loan  applications,  as  advocated  by  community  organizations,  but  only  if  it  is 
required  of  all  small  business  lending  providers,  not  just  those  institutions  currently 
regulated  by  CRA.  Banks  provide  only  approximately  30  percem  of  small  business 
loans  in  the  coimtry,  Muilane  said,  and  without  full  reporting  by  all  providers,  such 
data  would  give  a  distorted  view  of  the  small  hu.siness  lending  market. 

«     Supports  a  "safe  harbor"  proviaon  protecting  institutions  with  a  CRA  rating  of 
"outstanding"  from  protests  during  mergers  and  acquisitions. 

•     Believes  that  CRA  .should  apply  equally  to  all  banks,  regardless  of  size.  CRA 
should  also  provide  new  maikct-bascd  incentives  to  encourage  nonbank  financial 
service  providers  to  engage  in  community  development  lending  and  investments 
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LaSalle  National  Bank   LASALLE  BANKS 

120  South  LaSane  Street 

Chicago.  Illinois  6C603-3499 
(312)904-8481 
Fax:(312)904-6559 

M.  Hilt  Hammock 
Executive  Vice  President 
and  Chiel  Credit  CXficer 

March  3.  1995 

The  Honorable   Alfonse  D'Amato U.S.  Senate 

Chairman,  Senate  Banking.  Housing  &  Urban  Affairs  Committee 

SD-G08  Dirksen  Senate  Office  Building 

Washington,  DC   20510 

Dear  Senator  D'Amato: 

As  a  major  Chicago  lender.  I  am  writing  to  express  my  suppon  of  the
  Community  Reinvestment 

Act  (CRA)  of  1977.  We  have  worked  in  compliance  with  both  CRA  and
  the  Home  Mortgage 

Disclosure  Act  (HMDA)  for  nearly  twenty  years.  Our  lending  which  is
  in  compliance  with  CRA 

and  HMDA  has  repeatedly  proven  to  be  responsible  and  profitable. 

CRA  has  been  the  catalyst  for  private  sector  investments  into  communit
ies  that  never  would  have 

occurred  without  CRA.  With  the  advent  of  the  Community  Reinvestmen
t  Act  financial  insumtions 

have  forged  new  partnerships  and  created  unique  lending  programs  in  o
ur  commumues.  The  CRA 

has  shown  lenders  that  community  banking  is  good  business. 

We  are  asking  for  your  endorsement  of  the  Community  Reinvesmient  
Act.  It  has  opened  a 

community  development  market  for  the  financial  industry  which  is  pro
fitable. 

The  Communitj'  Reinvestment  Act  is  about  making  the  convemional  
market  work  in  every 

neighborhood  To  repeal  or  undermine  the  intent  of  CRA  would  j
eopardize  the  revitalization 

process  occurring  in  America's  low-  and  moderate-income,    urban  and
  rural  neighborhoods. 

If  we  are  serious  about  saving  our  neighborhoods  and  restoring  oppommitie
s,  we  must  be  serious 

about  our  commitment   to  the  Community  Reinvestment    Act. 

Sincerely, 

Gale  Cincotta,  Chairperson 

National  People's  Action 
810  N.  Milwaukee  Avenue 

Chicago,  IL  60622 
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i.«Sall«  Talman  Bank  rsa   

LASALLE  BANKS 
135  Sou««  USale  Succi 
Otcago.  mtioa  G0603^10S 
p12)  443-2290 

Thomas  J.  Cobby 
Senot  Vk»  PrtsiOeru 
CffA  atctr 

fAuch  3. 199S 

The  Honorable  Alfonse  O'Amato 
U.S.  Senate 

Chainnan,  Senate  Banking,  Housing  & 
-Urban  Affairs  Comnvittee 

SD-G08  Dirkscn  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Senator  D'Amato: 

Through  our  subsidiary,  the  LaSalle  Talman  Home  Mortgage  Corporation,  we  are  the  largest 
residential  mortgage  lender  in  both  die  Chicago  metropolitan  area  and  the  state  of  Illinois. 

Our  orientation  and  focus  of  lending  has  been  consistent  with  the  mandates  of  the  Community 

Reinvestment  Act  (CRA).  In  fact,  it  predates  the  actual  introduction  of  the  CRA  in  1977.  For 

the  record,  our  institution  was  also  providing  voluntary  mortgage  disclosure  data  before  the 
passage  of  the  Home  Mortgage  Disclosure  Act  (HMDA). 

CRA  has  proved  to  be  a  positive  force  here  in  Chicago.  It  has  been  the  instrument  that  has 
provided  millions  of  dollars  in  investment  that  has  financed  home  purchase,  rehabilitation  and 
home  improvement,  and  new  construction  in  once  underserved  communities. 

CRA  is  n£t  bad  business  or  "have  to"  business.  CRA  allows  discretion  and  choice  to  the  lender. 
It  allou  s  for  reasoned  negotiation  and  workable  solutions.  It  has  provided  a  forum  where 
fmancial  institutions,  corporations,  and  community  organizations  can  work  in  a  spirit  of 
cooperation  to  meet  community  credit  needs. 

Today  we  are  disturbed  by  news  coming  from  Washingtoti,  viz.,  that  efforts  are  underway  to 
repeal  or  undermine  the  Community  Reinvestment  Act 

There  is  a  need  to  revise  some  aspects  of  the  CRA,  and  recent  hearings  and  rule  changes  were  to 
do  that.  That  has  not  happened.  Changes  are  needed.  Repeal  is  not! 
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The  Honorable  Alfonse  D'Amato 
Page  2 

Chicago,  and  indeed  all  of  our  nation's  cities,  need  the  positive  force  of  CRA.  Without  CRA  the 
prospects  of  a  return  to  the  terrible  social  turmoil  and  destructive  results  of  pre-CRA  days 
becomes  a  very  real  possibility. 

I  express  my  support  for  the  continuance  of  the  Community  Reinvestment  Act 

Sincerely, 

President  Bill  Clinton,  The  White  House 

Gale  Cincotta,  Chairperson,  National «/ 

People's  Action 
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FEDERAL  RESERVE  BANK 
OF  CHICAGO 

MICHAEL  H.  MOSKOW  ^ 
p,„.ae«  December  16.  1994 

Ms.  Gale  Cincona 
Execuiive  Director 

National  People's  Action 
810  North  Milwaukee  Avenue 
Chicago,  Illinois  60622 

Dear  Gale: 

I  want  to  thank  you  and  your  associates  for  meeting  with  me  and  my  staff  on 

November  23    It  was  extremely  helpful  to  hear  your  concerns  about  the  proposed 

Regulation  BB.  the  Community  Reinvestment  Act  (CRA).   During  our  discussions  
about  the 

need  to  collect  and  disclose  small  business  loan  activity,  you  and  Malcohn  mentione
d  that 

Chicago's  1974  ordinance  required  that  institutions  seeking  to  be  designated  as  mumcipal 

depositories  disclose  their  commercial  lendmg  by  census  tract.   You  also  stated  that  as
  far  as 

you  knew,  the  privacy  issue  had  not  been  raised  during  the  years  of  the  dat
a's  collection. 

After  our  meeting,  we  investieated  lenders'  experience  with  the  City  of  Chica
go's 

ordinance  and  its  related  disclosure  o"?  commercial  loans.  Although  there  were  ques
tions 

about  the  accuracy  of  some  of  the  data,  our  contact  with  thirteen  of  the  twenty-
one  banks 

revealed  no  instances  of  privacy  issues  being  raised  in  connection  with  the  disclos
ure  of  the 

data. 

I  have  forwarded  this  information  on  the  Chicago  experience  to  the  Board  of 

Governors  staff  in  Washington  so  that  it  can  be  considered  m  the  Board's
  detfrmmation  ol 

whether  small  business  loan  data  should  be  fully  disclosed  to  the  public. 

As  I  indicated  in  our  meeting,  I  would  welcome  meeting  with  you  again  so  t
hat  we 

can  work  together  in  improving  CRA  and  I  appreciate  your  willingness  t
o  consult  with  our 

staff  on  its  implementation. 

Sincerely. 

230  SOCTH  L\ SAU.E  SIRttI 

CHICXCO  ILLINOIS  M«>(W-1 415 
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News  Release 

RRSr  CHICAGO 
CORPORATION 

One  Rrst  ̂ 4alional  Plaza 

Chicago.  IKnots  G0670 

FOR  IMMEDIATE  RELEASE CONTACT:   Thomas  Kelly 

(312)  732-7007 

THE  FIRST  NATIONAL  BANK  OF  CHICAGO 
TO  INVEST  $2  BILLION  IN  BUSINESSES,  HOMES 

CHICAGO,  March  21,  1995  —  The  First  National  Bank  of  Chicago 

will  invest  $2  billion  in  the  homes,  feunilies,  small  businesses  amd 

low-  and  moderate- income  neighborhoods  of  the  Chicago  area  through 

the  year  2000,  Chairman  Richard  L.  Thomas  announced  today. 

First  Chicago's  $2  billion  lending  and  investment  commitment 

is  the  largest  ever  made  to  Chicago  by  a  financial  institution. 

"The  flow  of  money  through  a  community  is  its  lifeblood," 

Thomas  said.  "First  Chicago's  $2  billion  commitment  reflects  the 

growing  need  for  capital  as  families,  communities  and  businesses 

seek  to  enrich  their  lives  in  the  years  ahead. 

"Supporting  families,  small  businesses  and  communities  has 

been  part  of  First  Chicago's  mission  for  more  than  a  century,  and 

is  critical  today  to  neighborhood  strength  and  revitalization," 

Thomas  said. 

"It's  fitting  that  First  Chicago,  Chicago's  largest  bank,  is 

meJcing  the  largest  commitment  ever  to  the  city,"  said  Mayor  Richard 

M.  Daley.   "First  Chicago  exemplifies  the  corporate  involvement 

necessary  to  keep  Chicago  vital . " 

(more) 
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To  neet  its  goal.  First  Chicago  has  increased  staffing  and 

introduced  new  products  for  both  businesses  and  consumers. 

"First  Chicago's  commitment  to  small  companies  is  indeed  good 

news,"  said  Ted  Wysocki,  executive  director  of  Chicago  Association 

of  Neighborhood  Development  Organizations  (CANDO) .   "It  will  allow 

businesses  to  stay  and  grow  in  Chicago,  benefitting  both  their 

employees  and  their  communities." 

Credit  is  also  critical  for  both  home  buyers  and  multifamily 

rehabbers,  said  Gale  Cincotta,  executive  director  of  the  National 

Training  and  Information  Center. 

"Over  the  last  decade,  these  loans  have  helped  renters  become 

homeowners,  have  given  businesses  the  funds  they  need  to  start  up, 

and,  most  importemtly,  have  brought  jobs  into  the  neighborhoods," 

Cincotta  said.  "This  really  works." 

First  Chicago's  commitment  through  the  year  2000  consists  of 

the  following: 

—  $500  million  for  single-family  home  mortgages  to  low-  and 

moderate- income  feunilies  and  to  low-  and  moderate- income 

communities.   Home  ownership  can  be  the  single  most  stabilizing 

force  in  a  community. 

—  $700  million  in  loans  to  small  businesses  that  generate 

annual  sales  of  less  than  $5  million.   Small  businesses  manufacture 

needed  products  and  jobs. 

(more) 
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—  $3  50  million  in  additional  commercial  loans  to  low-  and 

moderate- income  communities.   These  include  loans  for  multifamily 

housing  purchase  and  rehabilitation  and  Small  Business 

Administration-guaranteed  loans. 

—  $250  million  in  consumer  loans  in  low-  eind  moderate-income 

areas.   These  include  personal  loans  and  credit  lines,  student 

loans  and  home-improvement  loans. 

—  $183  million  in  investments  in  community  and  municipal 

programs  benefitting  low-  and  moderate- income  communities. 

—  $17  million  in  direct  grants  to  community  groups  and 

agencies.  This  extends  relationships  that  First  Chicago  has 

maintained  over  decades. 

The  $2  billion  commitment  also  includes  a  goal  of  lending  $240 

million  in  Chicago's  Empowerment  Zone  over  10  years. 

"First  Chicago  has  put  special  emphasis  on  housing  and  small 

business  because  communities  need  both  to  thrive,"  Thomas  said. 

To  reach  out  to  small  businesses.  First  Chicago  has  created  a 

team  of  20  bankers  who  special  ize  in  companies  with  annual  revenue 

of  less  than  $1.5  million. 

The  small  business  bankers  will  be  supported  by  an  innovative 

loan  product  geared  to  businesses  with  financing  needs  of  less  than 

$100,000.   Centralized  underwriting  speeds  the  process. 

(more) 
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In  the  mortgage  arena.  First  Chicago  continues  to  expand  staff 

specializing  in  affordable  housing.  It  also  has  developed  programs 

that  allow  for  small  dovm  payments,  flexibility  in  underwriting  and 

other  special  options. 

First  caiicago's  more  than  80  branches  —  including  the  Chatham 

and  Stony  Island  locations  opened  in  1994  —  emd  its  electronic 

network  of  telephone  banking  and  more  than  500  Automated  Teller 

Machines  provide  a  delivery  system  to  serve  customers,  including 

low-  and  moderate- income  segments. 

The  First  National  Bank  of  Chicago  is  a  subsidiary  of  First 

Chicago  Corporation,  which  has  assets  of  $65.9  billion  and  is  the 

nation's  11th  largest  bank  holding  company. 

-30- 
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News  Release 
FOR  TMMEDTATF  RF.T.FASE 

Contact  pam  Kassner 
312/461-6625 

HARRIS  SETS  $305  MILLION 
FIVE  YEAR  COMMUNITY  LENDING  GOAL 

Bank  Exceeds  First  10- Year  Goal  by  $30  Million 

Chicago,  May  31, 1994  -  Harris  Bank  announced  today  a  commitment  to  extend  $305 

million  of  credit  for  affordable  bousing,  small  business  and  odier  community  reviulizaiion 

initiatives  during  the  next  five  yeais.  The  announcernent  comes  as  Harris  marks  the  ten  year 

anniversary  of  its  Neighborhood  Lending  Program. 

In  May  1984,  Harris  committed  S35  million  for  muldfamily,  single  family,  mixed-use, 

home  improvement  and  commercial  real  estate  loans.  Hve  years  laxr  it  set  a  goal  of  an  addidonal 

S50  million  for  a  wn  year  goal  of  $85  miiiion.  Arthc  end  of  1993,.the  Harm  had  already 

committed  SI  15  million,  exceeding  the  ten  year  goal  by  S30  million. 

"The  accomplishments  of  the  past  ten  years  to  help  sabilize  and  improve  our 

neighborhoods  are  numerous,  but  the  job  is  certainly  far  from  finished.  Many  communities  still 

have  unacceptable  levels  of  investment,  lack  affordable  housing  and  have  high  unemployment 

Our  new  S305  million  goal  renews  and  expands  our  long-standing  commitment  to  Chicago  and 

Cook  County's  many  communides,"  said  Edward  Williams,  Harris  executive  vice  president. 

Community  and  Public  Affairs. 

Under  its  new  goal,  areas  of  special  focus  will  include: 

•  S 100  million  for  residential  mortgages  (1-4  units) 

•  S50  million  for  mulufamily  and  mixed-use  mortgages 
•  S30  million  for  commercial  real  estate 

•  S75  million  for  small  business,  including  special  attention  to  women-owned  businesses 

•  S50  million  for  Uiird  party  loan  and  equity  pools 

(more) 

W^ollv  o»«n«a  subt<di4rv  of  Harris  Bankcorc.  Inc 
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HARRIS  LENDING  GOAI72 

The  S30S  million  commicnent  is  believed  to  be  the  largest  ever  community  lending  goal 

established  in  Qiicago. 

Additionally,  the  Hanis  plans  to  extend  S2  million  in  Hairis  Foundadon  grants  to 

community  redevelopment  organizations.  The  Bank  wiU  also  continue  to  offer  financial,  technical 

and  educadonal  assistance  to  community-based  credit  unions  and  odier  third-party  deliverers  of 

credit  and  condnue  to  provide  finanHal  educadon  seminars. 

The  Harris  is  playing  an  active  role  in  supporting  the  City  of  Qiicago's  t^plicadon  under 

the  Federal  Government's  Empowerment  Zone  Program  by  pledging  private  sector  support  and 

investment  in  the  city's  proposed  zone.  Areas  designated  an  Empowerment  Zones  will  receive 

SlOO  million  in  federal  grants,  tax  breaks  and  other  resources  to  stimulate  economic  development. 

These  community  development  activities  combined  with  the  opening  of  new  Harris 

branches  throughout  the  City  of  Chicago  and  Cook  County  will  allow  the  Harris  to  bring  financial 

services  and  produca  to  an  expanding  number  of  people,  their  neighboriioods  and  their 

businesses,"  Williams  said. 
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Sl<rrn.^"^'  News  Release 

Continental 

i-or  more  information 

Kevin  Anderson,  Continental  Bank,  312/974-0593 
Jeffrey  Smith,  Continental  Bank,  312/828-1739 
Russ  Yarrow,  Bank  of  America,  415/953-1411 

Continental  and  BankAmerica  Target  SI  Billion  in 

Community  Lending  and  Investments  in  Chicago  Area 

Plan  will  benefit  small  businesses  in  low-  and  moderate-income  Chicago 
communities,  as  well  as  low-income  housing  and  urban  education 

CHICAGO,  Aug.  3,  1994  —  BankAmerica  Corporation  and  Continental  Bank 

Corporation,  in  connection  with  their  pending  merger,  today  jointly  announced  a  five-year 

program  to  provide  $1  billion  in  loans  and  investments  targeted  to  low-  and  moderate- 

income  neighborhoods  in  Chicago 

"We  have  worked  closely  with  the  Illinois  governor's  oflBce,  the  state  banking 

commission  and  local  community  groups  to  develop  a  significant  new  long-term 

commitment  to  community  and  economic  development  in  Chicago,"  said  Continental  Vice 

Chairman  Wlliam  M  Goodyear,  who  \\'ill  become  chairman  of  Bank  of  America  Dlinois 

when  the  merger  is  completed.  "We  want  to  make  it  absolutely  clear  Bank  of  America 

Illinois  will  continue  working  to  create  new  opportunities  for  lower-income  Chicagoans 

and  for  Chicago  businesses  " 

BankAmerica's  acquisition  of  Continental  Bank  was  approved  by  Illinois  State 

Banking  Commissioner  Richard  N.  Luft  on  July  26,  and  by  the  Federal  Reserve  Board  of 

Governors  on  July  18.  The  acquisition  is  scheduled  to  be  completed  later  this  month.  In 

conjunction  with  the  state  approval,  BankAmerica  also  announced  the  opening  of  a 

Community  Development  Division  office  of  Bank  of  America,  FSB  (Federal  Savings 

Bank),  in  Chicago. 

-  more  - 
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The  SI  billion  community  investment  program  will  include  increased  lending  to 

local  businesses,  including  small  firms  and  those  owned  by  women  and  minorities.  Bank 

of  America  Illinois  also  will  provide  credit,  financial,  advisory  and  technical  assistance  to 

increase  the  availability  of  single-  and  multi-family  housing;  enhance  the  quality  and 

availability  of  social  services;  improve  urban  education;  and  create  and  expand  job 

opportunities  in  low-  and  moderate-income  communities. 

"WeVe  delighted  by  this  commitment  to  Chicago,"  said  Gale  Cincotta,  executive 

director  of  the  National  Training  and  Information  Center.  "The  combination  with 

BankAmerica  will  significantly  enhance  Continental  Bank's  leadership  role  in  the 

revitalization  of  Chicago's  low-  and  moderate-income  neighborhoods  and  in  the  creation 

of  new  jobs.  We  believe  the  merger  will  be  a  major  benefit  for  the  Chicago  community." 

The  five-year,  SI  billion  program  consists  of 

•  S750  million  in  credit  for  middle-market  businesses  located  in  low-  and 

moderate-income  communities  or  employing  persons  of  low  or  moderate 

incomes. 

•  S125  million  in  credit  for  small-,  women-  and  minority-owned  businesses. 

•  S125  million  in  credit,  investments,  grants  and  other  capital  and  fund-raising 

efforts  for  third-party  loan  pools  and  community  development  organizations 

that  support  the  availability  of  affordable  single-  and  multi-family  housing,  small 

businesses,  social  services  and  community  development  projects  in  low-  and 

moderate-income  communities. 

In  addition  to  these  programs.  Bank  of  America,  FSB,  will  invest  $10  million  in  the 

1994  National  Equit>'  Fund  Partnership,  a  nonprofit,  Chicago-based  organization  that 

funds  low-income  housing. 

Also,  subject  to  approval  by  the  Office  of  Thrift  Supervision,  Bank  of  America, 

FSB,  will  invest  SI  million  in  The  Retail  Initiative  to  provide  equity  capital  for  the 

development  of  retail  business  properties  in  low-income  Chicago  neighborhoods. 

-  more  - 
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"Bank  of  America.  FSB,  will  offer  services  that  will  complement  the  eflForts  of 

Bank  of  America  Illinois,"  said  Donald  A.  Mullane,  chief  executive  ofiBcer  of  the  FSB's 

Community  Development  Division    "Together,  they  will  help  make  BaiJcAmerica  one  of 

the  leading  providers  of  community  development  resources  in  the  Chicago  area." 

The  Community  Development  Division  of  Bank  of  America,  FSB,  will  provide 

Small  Business  Administration  and  other  types  of  government-assisted  business  loans, 

targeting  25  percent  of  its  lending  to  minority-  and  women-owned  businesses,  and  33 

percent  to  loans  of  less  than  $100,000.  It  will  also  provide  a  variety  of  financing  for  the 

construction  and  preservation  of  low-  and  very-low-income  housing. 

Since  changing  its  focus  in  1988  to  serving  midsize  and  large  U.S.  businesses. 

Continental  Bank  has  been  a  catalyst  in  revitalizing  low-  and  moderate-income 

communities,  improving  educational  programs,  and  creating  and  maintaining  jobs  in  the 

areas  it  serves.  Bank  of  America's  existing  commitment  to  community  reinvestment  was 

recognized  by  federal  regulators  recently  with  an  "outstanding"  rating  under  Communitj- 

Reinvestment  Act  (CRA)  guidelines;  Continental  received  a  "satisfactory"  rating. 

Notes  to  Editor: 

1 .  Continental  Bank  Corp.  is  a  bank  holding  company  that  focuses  on  meeting  the 

capital  and  financial  management  needs  of  public  and  privately  held  businesses  nationwide 

Through  its  subsidiaries,  the  company  provides  business  financing,  specialized  financial 

and  operating  services  and  private  banking  services.  Continental  also  engages  in  equity 

finance  and  mvesting,  as  both  principal  and  arranger,  and  international  trading. 

2.  With  assets  of  S197.2  billion,  BankAmerica  Corporation  is  the  nation's  second- 

largest  bank  holding  company. 

#  #  # 
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National  People's  Action 
How  many  lending  Institutions  will  be  exempt 

from  CRA  and  HMDA? 

STATC #  OF  BANKS #  OF  BANKS  UNDER  SSOM #  OF  BANKS  UNDER  IIOOM 

154 

#  OF  BANKS  UNDER  2S0M 
199 

ALABAMA 
ALASKA 9 1 3 6 

ARIZONA 
38 

14 22 

28 

ARKANSAS 258 
112 

191 

242 

CAUFORNIA 403 
100 

213 

322 

COLORADO 326 203 
267 

31 

312 

61 

DELAWARE 
39 

4 6 

11 

DC. 
19 4 9 

12 

FLORIDA 407 156 

256 

319 

GEORGIA 405 190 

315 374 HAWAII 11 1 1 2 

IDAHO 

21 

6 12 

15 
ILUNOIS 975 461 682 

874 INDIANA 

241 
69 

139 194 IOWA 635 346 464 

514 

KANSAS 492 
350 

445 

481 

KENTUCKY 309 
118 

228 287 LOUISIANA 219 
83 151 196 

MAINE 

41 

4 

14 

30 

MARYLAND 98 

17 
41 

70 

MASSACHUSETTS 182 

17 

47 

114 MICHIGAN 
208 

52 113 

169 MINNESOTA 
580 

398 

604 559 MISSISSIPPI 118 
39 79 

106 MISSOURI 499 
280 

401 460 

MONTANA 119 

86 

105 114 

NEBRASKA 363 
266 

329 352 

NEVADA 18 5 9 11 

NEW  HAMPSHIRE 

51 

11 18 37 

NEW  JERSEY 119 13 

42 

71 

NEW  MEXICO 81 

24 
51 

73 

NEW  YORK 
255 

36 75 127 

NORTH  CAROUNA 77 23 43 60 

NORTH  DAKOTA 144 107 129 138 

OHIO 
264 

91 153 

207 OKLAHOMA 
380 240 

328 

364 OREGON 46 17 26 38 

PENNSYLVANIA 
277 

49 108 

200 PUERTO  RICO 15 2 2 6 

RHODE  ISLAND 

11 

3 4 4 

SOUTH  CAROUNA 80 30 

58 

66 

SOUTH  DAKOTA 121 80 98 

114 TENNESEE 
247 

94 

143 198 

1EXAS 
1,041 

552 807 980 

UTAH 44 

20 
27 

37 

VERMONT 26 2 8 16 

VIRGINIA 
168 

38 101 147 

WASHINGTON 97 39 62 

77 

WEST  VIRGINIA 
155 

48 

104 

138 

WISCONSIN 
443 

207 328 

407 

WYOMING 56 33 

44 

52 

TOTALS 11,446 
5,246 7,990 

9,991 
Bas«d  on  total  atsat*  as  o(  Juno  30, 1993 

Sourca:  Thomson  Bank  Directory,  North  Amartea  OMwnber  1993-  May  1994  Thompson  Financial  PubUshing 
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PREPARED  STATEMENT  OF  ERVESf  HENDERSON 

Chairman,  The  National  Community  Reinvestment  Coalition  [NCRC] 
Washington,  DC 

May  3,  1995 

Mr.  Chairman,  Senator  Bryan,  and  distinguished  Members  of  the  Subcommittee. 
The  National  Community  Reinvestment  Coalition  (NCRC)  welcomes  the  opportunity 
to  provide  testimony  on  the  merits  of  S.  650,  The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1995. 

I  would  like  to  commend  you,  Mr.  Chairman,  for  holding  this  hearing,  and  for  al- 
lowing for  different  views  to  be  aired,  and  for  having  this  Subcommittee  consider 

not  only  the  need  to  look  at  lessening  a  lender's  paperwork  burden,  but  more  impor- 
tantly, at  the  same  time  looking  to  protect  the  public's  interest  in  having  access  to credit  and  basic  banking  services. 

Over  time,  NCRC  has  learned  that  it  is  a  mistake  to  prejudge  all  lenders  as  being 
of  one  ilk  or  to  categorize  the  lending  industry  as  monolithic  in  thought.  Our  experi- 

ence, as  America's  largest  CRA  traae  association,  is  that  there  are  many  lenders 
who  truly  aspire  to  improve  underserved  communities  by  making  safe  and  sound 
loans  to  working  class  families  and  individuals.  Unfortunately,  we  nave  also  learned 
that  there  are  far  too  many  lenders  who  would  prefer  to  t£ike  deposits  from  anyone, 
but  loan  to  only  certain  types  of  citizens.  Banks  continue  to  disproportionately  close 
branches  in  working  class  neighborhoods  and  open  more  branches  in  the  suburbs. 

A  recent  report  hy  U.S.  News  and  World  Report  titled  'The  New  Redlining'  docu- mented this  trend. 

HMDA  data  continues  to  show  a  disparate  treatment  of  low-  and  moderate-income 
whites,  as  well  as  people  of  color  versus  higher-income  borrowers.  Additionally,  the 
Federal  Financial  mstitutions  Examination  s  Council  (FFIEC)  in  analyzing  the  1993 
HMDA  data  noted  that  African -American  loan  applications  were  rejected  38  percent 
of  the  time,  whereas  their  white  counterparts  were  rejected  at  a  rate  of  15  percent. 

Mr.  Chairman,  Members  of  the  Subcommittee,  NCRC  shares  a  vision  with  most 
Americans,  namely,  that  this  is  a  land  of  opportunity,  not  limited  by  the  quality  of 
our  connections,  but  rather  the  quality  of  our  ideas.  We  see  an  America  where  small 
businesses  and  small  farmers  can  count  on  establishing  banking  relationships  to  as- 

sist them  in  their  pursuit  of  the  growth  that  creates  real  jobs.  An  America  where 
the  hope  of  owning  your  own  home  can  become  a  reality  that  is  a  reward  for  saving 
and  hard  work.  Congress  in  its  wisdom,  saw  a  strong  and  effective  Community  Re- 

investment Act  is  an  essential  tool  to  the  fulfillment  of  this  vision. 
Fortunately,  we  believe  CRA  and  other  efforts  have  begun  to  have  a  meaningful 

impact  on  enorts  to  include  more  Americans,  from  diverse  backgrounds,  in  the  proc- 
ess of  acquiring  a  home  or  business  or  whatever  they  define  as  their  'American 

Dream.' 
In  an  effort  to  narrow  the  gap,  more  lenders  are  experimenting  with  lower  down- 

payment  programs,  alternative  ways  of  viewing  credit  quality  and  worthiness,  tak- 
ing advantage  of  Government  Sponsored-Enterprises  (Fannie  Mae  &  Freddie  Mac), 

FHA  &  VA  lending  programs,  the  Federal  Home  Loan  Bank  System's  programs,  and other  efforts. 
Lenders  have  also  had  great  success  in  working  with  local  nonprofit  housing  and 

economic  development  organizations  in  order  to  better  serve  the  homeownership 
needs  of  working  class  families  and  individuals. 

Today,  banking  leaders  like  Richard  Rosenberg  (Bank  of  America)  and  Hugh 
McCoU  (NationsBank)  boast  about  the  profitability  of  community  reinvestment  lend- 

ing and  of  the  new  market  opportunities  in  serving  traditionally  underserved  popu- 
lations. 

Studies  by  the  Chicago-based  Woodstock  Institute,  the  Washington,  DC-based 

Mortgage  Insurance  Companies  of  America,  and  GSE's  like  Freddie  Mac  have  all 
given  record  to  the  profitability  and  strong  performance  of  low-  and  moderate-in- 

come homebuyers,  regardless  of  race.  The  leading  credit  scoring  company  in  Amer- 
ica, Fair  Issac  &  Co.,  has  studied  the  actual  default  performance  of  a  spectrum  of 

incomes  and  has  concluded  that  income  should  be  negatively  correlated  when  con- 
sidering loan  quality  and  borrower  credibility  in  home  mortgage  lending.  The  higher 

the  income,  they  found,  the  higher  the  probability  of  default. 
Myths  about  loaning  to  working  poor  people  are  being  exploded  daily.  Lenders 

with  the  greatest  experience  in  community  reinvestment  lending  are  singing  the 
praise  of  strong  CRA  efforts.  These  lenders  are  looking  for  new  markets  and  oppor- 

tunities, rather  than  running  away  from  low-  and  moderate-income  and  minority 
lending  opportunities.  Witness  the  President  of  American  Savings  Bank,  Mario 
Antoci  who  opened  a  branch  in  riot  torn  South  Central  Los  Angeles.  While  other 
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lenders  avoided  doing  business  in  that  area  (it  has  one  of  the  smallest  percentages 
of  branches  of  any  major  city  neighborhood)  Mr.  Antoci  opened  a  branch  and  it  is 

now  the  most  profitable  of  the  160  branches  in  Mr.  Antoci's  branch  network. 
Yet  lenders  with  the  least  amount  of  CRA  experience  fear  the  law.  Ignorance  does 

indeed  breed  contempt.  Their  common  lament  is  that  they  fear  community  reinvest- 
ment lending  will  force  them  to  make  riskier  loans.  In  spite  of  studies  to  the  con- 
trary, in  spite  of  the  success  of  many  lenders  in  serving  this  underserved  market, 

such  myths  perpetuate.  History  has  recorded  no  Congressional  or  other  bailout  for 
community  reinvestment  lending.  The  same  can  not  be  said  for  the  deep  pocket, 
market  rate  borrowers  who  necessitated  a  $300  billion  savings  and  loan  bailout. 

Lenders,  and  others,  who  lack  direct  experience  in  community  reinvestment  lend- 
ing are  not  privy  to  the  knowledge  that  conununity  advocates,  lenders,  and  regu- 

lators all  agree  on  one  thing;  that  such  lending  must  always  be  done  in  a  safe  and 

sound  manner.  To  not  include  this  aspect  as  part  of  one's  community  reinvestment 
program  is  to  undermine  true  community  reinvestment  efTorts. 

After  very  careful  review  of  the  proposed  bill,  we  believe  the  desired  effect  of  eco- 
nomic growth  will  actually  be  hindered  by  this  legislation.  Further,  we  agree  with 

the  analysis  of  the  four  regulatory  agencies  (Federal  Reserve,  OCC,  OTS,  and  FDIC) 
that  the  recently  released  CRA  regulatory  rule  already  reduces  the  paperwork  burden 
placed  on  financial  institutions.  It  therefore,  makes  unnecessary  that  portion  of  your 

bill  that  seeks  CRA  paperwork  burden  relief.  Last,  the  legislation  now  being  consid- 
ered, S.  650,  will  substantially  remove  the  impetus  of  lenders  to  serve  these  working 

class  communities. 

Economic  Growth 

Regarding  the  Subcommittee's  desire  to  stimulate  economic  growth,  experience 
has  taught  us  that  real  economic  growth  does  not  result  from  occurrences  in  Wash- 

ington, DC,  but  rather  from  local  entrepreneurship  and  investment.  Clearly  Govern- 
ment policies  can  act  as  a  stimulant  or  catalyst,  but  nothing  more.  Only  when  a 

businessperson  decides  to  open  or  expand  a  business  does  real  economic  growth 
occur.  While  there  are  many  factors  that  go  into  the  decision,  there  is  one  single 
occurrence  that  is  the  most  determinative  oi  all — access  to  credit  and  capital. 

In  poor,  working  class  communities  small  business  people  are  starved  for  small 

business  capital.  Where  once  America  had  a  lending  system  known  as  'small  busi- 
ness lending*  this  has  been  replaced  by  'net  worth  lending.'  If  you  have  assets  that 

equal  or  exceed  the  value  of  the  loan,  then  a  loan  will  be  made.  Where  once  a  sound 

business  plan  or  an  identified  market  need  were  enough  to  inspire  a  lender's  com- 
mitment— you  must  now  already  have  a  strong  enough  net  worth.  Your  current 

asset  accumulation  must  be  sufiicient. 

Think  about  how  this  works  against  working  class  Americans,  and  those  who  are 
trying  to  move  themselves  up  the  economic  ladder.  The  average  net  worth  of  a  white 
American  family  is  $45,000.  The  average  net  worth  of  a  Latino  or  African-American 
family  is  $5,000.  Given  these  statistics,  it  is  now  easy  to  understand  that  absent 
an  incentive  on  the  part  of  lenders,  a  net  worth-based  lending  system  will  continue 

to  keep  working  class  Americans  from  being  able  to  contribute  to  their  community's 
economic  growth.  It  is  therefore  not  surprising,  that  the  number  one  complaint,  that 

NCRC's  members  hear  from  small  business  people,  is  the  lack  of  access  to  capital. 
Mr.  Chairman,  there  is  another  key  factor  that  relates  to  local  economic  growth — 

a  factor  greatly  influenced  by  lender  commitments.  The  most  stabilizing  influence 
on  any  local  economy  is  the  presence  of  a  strong  homeownership  real  estate  base. 
Homeowners  contribute  more  taxes,  maintain  their  properties  better  than  renters, 
are  more  active  in  the  school  and  civic  associations,  and  participate  more  in  crime 

prevention  programs.  Further,  it  is  the  home  that  serves  as  that  'net  worth'  that 
allows  a  business  person  to  acquire  capital  to  start  or  expand  a  business.  Home 
Ownership  is  critical  to  economic  growth.  Renters,  particularly  in  working  class 
neighborhoods,  pay  their  rent  to  absentee  landlords  wno  simply  take  the  money  out 
of  the  local  economy  and  spend  it  elsewhere. 

Mr.  Chairman,  the  only  laws  that  require  lenders  to  affirmatively  meet  the  credit 
needs  of  these  local  communities  are  the  Community  Reinvestment  Act  (CRA)  and 
the  Equal  Credit  Opportunity  Act  (ECOA).  Other  laws  prohibit  discrimination  in 
lending,  but  do  not  require  an  afllrmative  commitment.  The  legislation  now  being 
considered,  S.650,  will  substantially  remove  the  impetus  of  lenders  to  serve  these 
working  class  communities. 

Regulatory  Relief  and  Small  Bank  Exemption 

Title  I  Subtitle  B,  sec.  132  proposes  to  amend  CRA  to  exempt  small  banks  under 
$250  million  in  assets.  Nearly  88  percent  of  all  lenders  would  fall  into  this  category. 

Sec.  201  and  202  would  exempt  lenders  with  a  'satisfactory'  or  'outstanding'  CRA 
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rating  from  community  challenge  in  the  corporate  application  process.  Currently 
nearly  95  percent  of  all  lenders  receive  'Satisfactory*  or  better  ratmgs.  Of  the  5  per- 

cent that  get  failing  CRA  ratings,  99  percent  are  small  banks,  which  would  already 
be  exempted  under  sec.  132.  Therefore,  the  effect  of  your  legislation  would  be  to  ex- 

empt alt  lenders  from  CRA  challenge  and  protest,  except  one,  the  Riggs  National 
Bank  in  Washington,  DC,  which  received  a  'Needs  to  Improve'  rating  and  has  assets over  $250  million. 

If  the  intent  of  The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act 
of  1995  is  to  simply  insulate  lenders  from  public  scrutiny,  whether  a  lender  is  or 
is  not  serving  their  conununity,  then  S.650  very  much  will  serve  this  purpose.  How- 

ever, if  the  desire  of  the  Senate  Banking  Subcommittee  is  to  give  meaning  to  the 

bank  regulatory  agencies'  CRA  evaluation  system,  you  would  be  wise  to  allow  that 
system  to  first  be  implemented  and  to  have  it  develop  a  track  record.  Under  the  old 
system  regulators  gave  lenders  passing  CRA  grades  for  good  public  relations  and 
marketing  campaigns.  The  previous  ratings  system  was  not  based  on  actual  lending 
performance.  Community  leaders  and  lenders  alike  complained  of  this  fact.  This  is 
precisely  why  President  Clinton  called  for  regulatory  reform  in  the  Summer  of  1993. 

The  new  CRA  examination  system  will  measure  a  lender's  actual  lending,  servic- 
ing, and  investment  performance.  Done  properly,  the  new  ratings  system  will  have 

more  meaning  and  will  ofTer  community  leaaers,  elected  officials,  and  lenders  a  true 

picture  of  a  bank's  performance  in  a  given  area.  Alleged  frivolous  CRA  challenges 
will  be  exposed  under  this  system.  No  longer  will  it  be  anecdotal  evidence,  or  gener- 

alized information  that  is  used  for  a  particular  CRA  challenge.  Instead  examiners, 
lenders,  and  community  groups  will  all  have  access  to  the  actual  and  specific  per- 

formance of  a  given  lender.  Under  this  new  system,  there  is  no  need  for  a  safe  har- 
bor or  an  exemption — as  performance  will  serve  as  the  ultimate  safe  harbor  and  pro- 

tection for  those  who  would  challenge  a  lenders  commitment. 
The  American  public  will  not  be  served  with  the  creation  of  an  exemption  or  a 

safe  harbor.  Indeed,  it  will  be  a  disservice  as  it  would  undermine  current  efforts  to 
increase  lending  to  credit-worthy,  yet  traditionally  underserved  people. 

If  one  were  to  examine  poorer  communities  you  would  find  few  local  businesses 
and  a  very  low  percentage  of  homeownership.  Congress  does  not  have  the  financial 
resources  to  reverse  this  condition.  It  does  however  have  the  ability  to  require  those 
who  do  have  the  resources  to  invest,  safely  and  soundly,  in  such  communities.  If 
S.650  were  to  lessen  private  institutional  commitment  in  these  areas,  you  would 
further  exacerbate  the  need  for  Congressionally  financea  small  business  lending  and 

homeownership,  or  simply  be  willing  to  accept  that  the  deterioration  of  America's 
urban  and  rural  communities,  and  the  increasing  number  of  low-  to  moderate-in- 

come citizens  who  will  be  kept  out  of  any  meaningful  participation  in  our  country's 
economic  well  being. 

Finally,  we  are  in  agreement  with  Ms.  Heifer  of  the  FDIC,  as  well  as  the  leaders 
at  the  other  bank  regulatory  agencies,  section  132  of  S.650  would  preempt  the  posi- 

tive changes  in  the  new  CKA  rule  as  they  relate  to  small  banks.  Small  banks  are 
effectively  exempted  from  the  regulatory  burden  of  their  larger  bank  counterparts. 
A  lesser  test,  with  streamlined  reporting  requirements  has  been  specifically  aevel- 
oped  for  this  group  of  lenders.  Some  community  leaders  maintain  that  this  lesser 

test  amounts  to  an  outright  exemption.  NCRC's  point  of  view  is  that  the  lesser  test 
does  continue  to  measure  their  commitment  to  their  chartered  assessment  area,  but 
takes  into  account  the  limited  resources  small  lenders  have  to  report  on  such  mat- 

ters. The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995  would 
go  well  beyond  streamlining  and  eiiectiveiy  remove  incentive  from  small  lenders  to 
perform  well  under  CRA.  We  think  this  would  result  in  tragic  consequences,  par- 

ticularly for  urban  neighborhoods  and  rural  communities. 

Paperwork  Burden  Reduction 

A  22  month  effort  directly  aimed  at  reducing  the  paperwork  burden  on  banks  cul- 
minated in  April,  1995  with  the  release  of  the  new  CRA  regulatory  reform  rule. 

Banks,  Savings  and  Loans,  their  trade  associations,  regulators,  community  groups, 
and  elected  oiticials  each  highly  infiuenced  the  final  rule.  The  result  is  a  rule  which 
does  offer  both  paperwork  reduction,  while  at  the  same  time  increases  the  account- 

ability and  commitment  of  lenders  to  all  credit-worthy  Americans. 
Performance  in  lending  will  now  replace  the  process-oriented  paperwork  produc- 

ing evaluation  system  used  in  the  past.  The  new  rule: 
•  Eliminates  CRA  statements; 
•  Eliminates  the  requirement  that  bank  boards  and  committees  meet  annually  to 

review  and  keep  minutes  of  its  meetings  in  this  regard; 

•  Documented  meetings   with   community   leaders,   CDC's,   civic  associations,   and 
other  documented  efforts  to  outreach  and  market,  are  no  longer  required; 

20-734    95-14 



410 

•  A  streamlined  examinations  process  for  small  banks; 
•  Recordkeeping  or  marketing  and  public  relations  efTorts  are  no  longer  required; 

Those  former  costs  of  recordkeeping  and  reporting  can  now  be  directed  toward  ac- 

tual lending  and  servicing  of  communities,  thus  increasing  a  lender's  capacity  to meet  its  CRA  goals. 

The  paperworic  reduction  proposed  in  S.650  is  redundant  to  the  regulatory  reform 
rule.  NCKC  supports  the  call  from  NationsBank,  Bank  of  America,  Chemical  Bank, 

other  lenders,  the  Bank  Regulatory  Agencies,  the  Local  Initiatives  Support  Corpora- 
tion, the  Enterprise  Foundation,  the  National  League  of  Cities,  the  U.S.  Conference 

of  Mayors,  ana  others  to  give  the  new  CRA  rule  a  chance  to  work,  before  any  safe 
harbors  or  small  bank  exemptions  from  CRA  are  passed.  We  think  the  collective 
wisdom  of  these  folks,  who  operate  on  all  sides  of  this  issue,  should  prevail  and  that 
this  Subcommittee  should  accept  their  joint  recommendation. 

Additional  Data  Collection — SmaU  Business  Reporting 
NCRC  is  in  agreement  with  Federal  Reserve  Bank  Gov.  Phillips  and  others  who 

argue  that  provisions  in  S.650  that  prohibit  additional  reporting  (small  business 

and  expanded  HMDA  reporting)  is  unwise  and  does  not  serve  the  public's  interest. 
Access  to  data  has  been  the  single  most  important  tool  in  allowing  the  public  to  as- 

sess an  institution's  actual  perlormance  in  a  given  neighborhood.  For  years,  rural America  has  been  underserved  by  the  Home  Mortgage  Disclosure  Data  (HMDA)  as 
institutions  were  not  required  to  report  their  rural  home  lending  experiences,  only 
those  in  urban  areas.  Further,  communities  have  always  been  stymied  by  the  lack 
of  access  to  small  business  lending  data.  The  new  CRA  reform  rule  changes  this  to 
some  degree  (albeit  such  reporting  is  not  done  by  race  &.  gender  as  in  HMDA  report- 

ing). For  lenders  involved  exclusively  in  home  and  consumer  lending  this  additional 

provision  will  be  of  no  consequence.  However,  America's  cities  and  towns  will  now, 
lor  the  first  time,  be  able  to  see  how  commercial  banks  are  serving  the  small  busi- 

ness credit  needs  of  their  communities. 

The  Federal  Reserve  Bank  and  the  other  regulatory  agencies  have  all  argued  that 
such  information  is  necessary  for  them  to  carry  out  their  assigned  responsibility  to 
implement  and  enforce  the  Community  Reinvestment  Act.  We  agree. 
Conclusion 

The  notion  of  insisting  that  all  Americans  be  given  a  fair  and  equal  chance  to  pro- 
cure a  home,  start  a  business,  send  a  child  to  college,  etc.,  is  a  lundamental  truth 

in  our  American  system  of  governance  and  policy.  Our  expectation  is  that  in  order 
to  procure  such  items  we  must  work  hard,  save  money,  pay  our  taxes,  and  be  law- 
abiding.  A  decent  job,  housing,  and  children  indeed  have  become  synonymous  with 
the  so-called  'American  Dream.' 

Indeed,  immigrants  from  Ireland,  Italy,  England,  Germany,  Poland,  Spain,  and 
from  countries  all  around  the  world  came  to  America  with  the  nope  that  in  America 
you  could  have  economic  and  political  freedom.  As  Marvin  Olasky  noted  in  his  The 

Tragedy  of  American  Compassion,  this  should  not  have  meant  freedom  to  get  Gov- 
ernment support,  but  "ratner  the  opportunity  to  work  and  move  up  the  economic 

ladder." 
This  is  precisely  the  basis  and  the  strength  of  the  Community  Reinvestment  Act 

and  of  community  reinvestment  lending  in  particular.  Potential  borrowers  may  be 
poor,  but  they  are  working.  In  fact  most  folks  that  benefit  from  community  reinvest- 

ment type  lending  are  actually  moderate  income  and  from  the  lower-middle  class 
of  our  economic  structure.  We  know  this  from  an  analysis  of  the  HMDA  data  over 
the  past  10  years,  and  we  also  know  that  most  folks  who  benefit  from  community 
reinvestment  lending  are  Caucasian. 

Indeed,  it  was  only  one  and  two  generations  ago  for  most  Americans  that  our  an- 
cestors elevated  their  families  from  working  poor  to  middle  class  through  the  acqui- 

sition of  a  home.  The  value  of  that  home  grew  with  the  American  economy.  The  in- 
creased equity  in  a  home  allowed  our  ancestors  to  borrow  money  to  send  a  child 

to  college,  often  the  first  in  their  lineage  to  do  so. 
It  was  the  acquisition  of  the  home  and  the  growth  of  equity  in  it  that  allowed 

our  ancestors  to  borrow  money  and  begin  "the  family  business."  Hard  work,  self-reli- 
ance, frugality,  law-abiding — these  qualities  would  give  you  entree  into  the  Amer- 

ican Dream.  Unless  you  were  different. 
Different  was  usually  translated  into  race  or  gender.  Hard  working  and  the  other 

qualities  did  not  allow  you  to  realize  the  American  Dream.  Centuries  of  discrimina- 
tion, in  particular  economic  discrimination,  against  minorities  and  women  have  pre- 

vented too  many  able  Americans  from  getting  a  home  or  starting  a  business. 

Marvin  Olasky  makes  note  of  how  the  'Jim  Crow'  laws  thwarted  black  entre- 
preneurs. The  practice  of  "redlining"  (where  bank  officers  used  a  red  pen  to  outline 
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neighborhoods  on  a  map  and  instruct  loan  officers  to  make  loans  in  that  area)  was 
outlawed  in  1977  for  the  express  purpose  of  ending  discriminatory  lending  purposes. 

McMicheal  Appraiser's  Manual — the  bible  of  all  appraisal  courses  up  until  1975 — 
ranked  the  vame  of  a  home  according  to  the  ethnicity  of  the  families  living  in  the 
surrounding  neighborhood.  If  your  neighbors  were  of  English  heritage,  your  house 
was  worth  more.  Northern  Italian  neighborhoods  were  worth  less  than  English,  but 
more  than  Southern  Italians.  African-American  neighbors  devalued  vour  home  more 
than  Southern  Italians,  but  not  as  much  as  Mexican-Americans.  And  so  it  went. 

Today,  the  Jim  Crow  laws  are  gone.  McMicheal's  book  is  out  of  favor  and  minori- 
ties and  women  are  getting  access  to  homes  and  small  businesses  than  ever  before. 

Without  exception  the  single  greatest  reason  for  this  is  a  growing  shared,  opinion, 
something  that  crosses  partisan  political  boundaries,  was  that  people  believe  it  is 
in  the  best  interest  of  America  to  have  as  many  of  its  citizens  as  possible  contribut- 

ing to  our  Nation's  health  and  well-being.  A  homeowner  pays  more  taxes,  contrib- 
utes to  local  school  systems,  and  an  overall  more  stable  community,  regardless  of 

race  or  gender.  A  small  business  represents  the  typical  American  employer  and  is 
providing  new  job  growth  faster  than  the  large  corporate  sector  in  our  economy. 
This  is  true  whether  the  business  is  owned  by  an  African-American  or  a  women. 

No  single  law  has  done  more  to  reinforce  this  shared  opinion  than  the  Community 
Reinvestment  Act  of  1977.  The  Economic  Growth  and  Regulatory  Paperwork  Reduc- 

tion Act  of  1995,  if  passed  in  its  current  form  will  injure  many  American's  effort 
to  realize  their  hopes  and  dreams.  Many  future  contributors  to  the  American  econ- 

omy will  instead  be  drains  on  the  economy. 
We  hope  this  Subcommittee  considers  all  interests,  including  those  of  the 

112,000,000  Americans  that  live  in  underserved  census  tracks,  urban  and  rural, 
whose  communities  do  not  stand  a  chance  of  revitalization  without  strong  private 
sector  partners.  S.650  has  the  potential  for  seriously  undermining  this  partnership 
goal. 

PREPARED  STATEMENT  OF  ALLEN  J.  FISHBEIN 

General  Counsel,  Center  for  Community  Change,  Washington,  DC 

May  3,  1995 

Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee.  My  name  is 
Allen  J.  Fishbein  and  I  am  the  General  Counsel  of  the  Center  for  Community 
Change  (CCC).  I  also  direct  a  national  project  for  CCC  that  provides  technical  help 
to  community  organizations  on  community  reinvestment  related  concerns.  I  very 

much  appreciate  the  opportunity  to  present  our  views  on  S.650,  "The  Economic 
Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995." 
CCC  is  a  national,  not-for-profit  organization  that  provides  research  and  technical 

assistance  to  locally  based  citizens'  organizations  working  in  low  and  moderate  in- 
come communities  throughout  the  Nation.  Over  the  course  of  its  26  year  history, 

CCC  has  trained  hundreds  of  grassroots  organizations  on  effective  strategies  for  re- 
vitalizing economically  distressed  communities.  In  addition,  CCC  monitors  the  Fed- 

eral enforcement  of  laws,  such  as  the  Community  Reinvestment  Act  (CRA),  Home 
Mortgage  Disclosure  Act  (HMDA),  and  the  fair  lending  laws. 

S.650  would  make  more  than  60  changes  in  Federal  banking  laws.  Some  of  these 
changes  are  far  reaching — for  example,  eliminating  almost  90  percent  of  the  Na- 

tion's banks  and  thrifts  from  CRA  coverage.  Other  provisions  are  highly  specific, 
such  as  raising  the — limit  on  potential  liability  of  banks  customers  to  $500  from  $50 
if  they  lose  their  automatic  teller  machine  cards  together  with  their  personal  identi- 

fication numbers.  The  bill's  provisions  are  put  forward  as  a  means  for  eliminating 
or  reducing  burdensome  requirements  and  streamlining  regulation.  Yet,  many  of 
these  provisions  would  also  roll-back  critical  community  safeguards  and  consumer 
protections  that  have  been  enacted  over  the  past  25  years.  Consequently,  we  must 

oppose  the  bill's  general  thrust. 
In  my  testimony,  here  today,  1  will  focus  my  attention  on  those  provisions  that 

would  either  amend  CRA  or  are  closely  related  to  the  Act's  enforcement.  In  discuss- 
ing these  provisions,  the  underlying  question  Subcommittee  Members  should  be  ask- 

ing— Is  CRA  really  achieving  its  purpose? 

Is  CRA  Really  Achieving  Its  Purpose? 

We  believe  the  answer  is  unquestionably  yes. 
CRA  has  proven  itself  to  be  an  extremely  important  tool  for  spurring  new  private 

investment  in  underserved  urban  and  rural  communities.  In  addition  to  helping  to 
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curb  redlining  and  other  forms  of  lending  discrimination,  "CRA  accounts  for  $4-$6 
billion  a  year  in  low-income  areas,  without  employing  a  large  bureacracy,"  according 
to  Federal  Reserve  Board  Governor  Lawrence  Lindsey.  Other  surveys  have  esti- 

mated that  CRA  is  responsible  for  $61  billion  in  new  loan  commitments  for  modest- 
income  families,  small  firms,  and  small  family  farmers. 

Further,  evidence  is  emerging  to  suggest  that  CRA  has  worked  in  a  way  that  is 
both  prudent  and  profitable  for  banking  institutions.  For  example,  a  1993  joint 
study  by  the  Chicago-based  Woodstock  Institute,  the  National  Association  of  Afford- 

able Housing  Lenders,  and  researchers  at  Northwestern  University  concluded: 

"While  many  lenders  have  feared  that  expanded  lending  in  low-  and  moderate-in- 
come conmiunities  would  have  a  negative  impact  on  loan  performance,  that  has  not 

been  the  case  for  the  loans  and  lenders  in  this  study.  In  some  cases  targeted  commu- 

nity reinvestment  lending  actually  has  performed  better  than  conventional  lending." 
(Emphasis  added.) 

Banker  attitudes  about  community  reinvestment  are  also  beginning  to  change.  A 
recent  survey  conducted  by  the  independent  Bank  Insurance  Market  Research 
Group  in  New  York  found  that  nearly  three-quarters  said  that  they  were  making 
money  or  expected  to  make  money  by  lending  to  low-income  communities.  In  con- 

trast, only  5  percent  said  that  lending  to  people  in  those  geographic  areas  rep- 
resented a  financial  loss  to  them. 

In  short,  the  overwhelming  experience  with  CRA  is  that  it  creates  a  "win-win"  sit- 
uation for  all  concerned.  CRA  works  to  narrow  credit  gaps  and  it  does  so  in  a  way 

that  provides  new  business  opportunities  for  the  financial  institutions.  Impressed 
with  the  success  of  this  regulation,  U.S.  News  &  World  Report  referred  to  CRA  as 

an  "ideal  Government  initiative."  (February  27,  1989) 
This  is  not  to  suggest  that  improvements  in  the  Act's  administration  are  not  need- 

ed. For  most  of  its  history,  CRA  was  plagued  by  weak  or  indifTerent  enforcement 
by  the  Federal  regulators.  However,  we  believe  that  the  recently  released  final  CRA 
regulations  will  go  a  long  way  toward  addressing  concerns  about  existing  enforce- 

ment practices  that  have  been  professed  by  banking  trade  groups  and  community 
groups.  The  CRA  rule  rewriting  process  encompassed  2  years  of  intense  delibera- 

tion, public  hearings  involving  hundreds  of  bankers,  community  groups  and  local  of- 
ficials; and  nearly  14,000  written  comments  from  organizations. 

The  final  CRA  rule  strikes  a  balance  between  the  banking  industry's  desire  for 
reduced  regulatory  burden  and  the  public's  need  to  have  access  to  better  data  on 
the  local  lending  activities  of  banks  and  thrifts.  We  support  these  regulations  while 
recognizing  that  not  everyone  is  going  to  be  completely  satisfied  with  them.  The  key 
improvement  that  we  are  anticipating  with  the  new  regulation  is  that  it  will  in- 

crease the  emphasis  on  performance,  rather  than  the  process  lenders  go  about  to 
achieve  these  results.  This  is  what  lenders  and  community  groups  said  they  wanted 
at  the  inception  of  the  rulemaking  process  and  this  is  what  they  received.  We  urge 
that  they  be  given  a  chance  to  work. 

In  fact,  this  past  Friday,  we  joined  in  an  unprecedented  gathering  involving  bank- 
ing institutions  that  are  leaders  in  the  community  reinvestment  field,  community 

organizations,  and  organizations  representing  State  and  local  officials  to  express  our 
support  of  the  recently  finalized  CRA  regulations. 

The  lenders  participating  in  the  press  event  or  otherwise  pledging  their  institu- 

tion's name  to  the  event  included  American  Savings,  Bank  of  America,  Chemical 
Bank,  The  Columbia  Bank,  First  National  Bank  of  Chicago,  Harris  Trust  &  Savings 
Bank,  Home  Savings  of  America,  and  NationsBank.  Community  participants  and 
the  organizations  representing  local  governments  included  ACORN,  the  Greenlining 
Institute,  The  Enterprise  Foundation,  Local  Initiatives  Support  Corporation,  Na- 

tional Association  of  State  Housing  Agencies,  National  Community  Reinvestment 
Coalition,  National  League  of  Cities,  National  Neighborhood  Coalition,  National 

People's  Action,  and  the  U.S.  Conference  of  Mayors. 

Key  Concerns  with  the  CRA-related  Provisions  in  S.  650. 

The  CRA-related  provisions  in  the  bill  fall  into  three  categories:  (1)  small  banks 

are  exempted  from  coverage;  (2)  "safe  harbors"  are  provided  that  eliminate  continu- 
ing opportunities  for  public  comment  for  an  array  of  corporate  expansions;  (3)  re- 

stricting the  collection  and  public  reporting  of  vital  lending  data. 

Quite  frankly,  we  are  deeply  concerned  about  the  bill's  provisions  addressing  each 
of  these  areas.  1  would  like  to  discuss  them  in  further  detail.  Section-by-Section 
comments  on  the  CRA-related  provisions  in  S.650  are  also  provided  at  the  end  of 
my  testimony. 
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1.  Small  Banks  Should  Not  Be  Exempted  From  CRA  Coverage. 

S.  650  would  exempt  all  banks  with  assets  of  $250  million  or  less  from  taking  part 
in  even  routine  CRA  examinations.  Such  an  exemption  represents  almost  90  jjercent 

of  America's  bank's. 
The  argument  that  is  advanced  in  support  of  this  provision  is  that  small  banks, 

almost  by  definition,  must  be  community-minded  in  order  to  survive,  and  therefore, 
that  CRA  is  superfluous  for  these  institutions.  In  fact,  evidence  suggests  that  small 
banks  are  much  like  the  little  girl  with  the  curl, — when  small  banks  are  good  she 
was  very,  very  good,  but  they  are  bad,  they  are  horrid. 

According  to  a  report  published  by  the  House  Banking  Committee  a  few  years  ago 
banks  under  $100  million  in  assets  had  lower  loan  to  asset  ratios  than  did  banks 
whose  asset  size  exceeded  $10  billion  (55  percent  vs.  63  percent).  Further,  there  is 
data  to  suggest  that  small  banks  are  some  of  the  worst  CkA  performers.  For  exam- 

ple, K.H.  Thomas  Associates,  an  independent  bank  research,  found  that  71  percent 

of  banks  receiving  "substantial  noncompliance,"  the  lowest  CRA  ratings  category  be- 
tween 1990  and  1992  had  assets  under  $100  million.  Moreover,  based  on  data  pro- 

vided by  the  regulators,  we  found  that  92  percent  of  the  banks  with  assets  under 
$250  million  received  the  two  lowest  CRA  grades. 
Some  may  argue  that  the  disproportionate  share  of  poor  CRA  ratings  received  by 

small  banks  resulted  from  the  inability  of  these  institutions  to  undertake  "burden- 
some" recordkeeping  and  other  compliance  hurdles.  However,  the  1992  Senate 

Banking  Committee  oversight  hearings  on  CRA  cited  the  example  of  an  Indiana 
small  bank  located  in  a  rural  community  serving  two  towns  with  a  population  of 

10,000  a  piece.  The  bank  received  a  "substantial  noncompliance'  CRA  rating  due, 
in  part,  to  the  institution's  lack  of  lending  (i.e.,  the  existence  of  a  loan  portfolio  com- 

prising only  5  percent  of  the  total  assets  of  the  bank)  See,  Hearings  on  the  status 
of  CRA,  Senate  Banking  Committee,  1992,  at  65. 

Another  key  concern  that  is  usually  overlooked  by  proponents  of  small  bank  ex- 
emptions are  credit  availability  problems  associatea  with  minorities  located  in 

smaller,  rural  communities.  The  1992  Senate  Banking  Committee  hearings  found 

that,  "in  approximately  300  (CRA)  evaluations  reviewed,  which  were  representative 
of  the  entire  country,  only  one  evaluation  discussed,  the  potential  credit  needs  of 

Native  Americans  in  the  community."  (Senate  hearings,  at  68.) 
An  argument  frequently  put  forward  in  support  of  exempting  small  banks  is  that 

CRA  imposes  an  undue  regulatory  burden  on  these  institutions.  Even  if  you  accept 
this  argument  at  face  value,  and  there  is  evidence  to  suggest  that  it  has  been  great- 

ly exaggerated,  almost  everyone  agrees  that  the  new  CRA  regulations  should  result 
in  reduced  compliance  burdens  for  these  institutions. 

According  to  Richard  Mount,  President  of  the  Independent  Bankers  Association  of 

America — the  small  bankers  trade  group — "We  commend  the  regulators  for  institut- 
ing meaningful  streamlined  tiered  examination  system  that  recognizes  the  dif- 

ferences between  community  banks  and  their  large  regional  and  multinational 
brethren.  The  new  rules  should  alleviate  the  paperwork  nightmare  of  CRA  for  com- 

munity banks."  See  Regulatory  Compliance  Watch,  April  24,  1995. 

2.  The  Proposed  "Safe  Harbors"  Will  Hamper  CRA's  Effectiveness. 

Title  II  of  the  bill  contains  a  series  of  "safe  harbors"  that  would  insulate  banks 
from  public  comments  on  their  CRA  records  for  corporate  expansion  requests,  such 
as  branching,  opening  automated  teller  machines,  and  many  acquisitions  and  merg- 

ers. Thus,  banks  with  "satisfactory"  or  better  CRA  ratings — 95  percent  of  all  lenders 
in  1994 — in  most  situations  would  no  longer  have  to  apply  for  permission  to  acquire 
one  another,  to  branch,  or  to  merge,  providing  they  met  certain  other  conditions. 
Banks  with  less  than  satisfactory  ratings  would  still  have  to  receive  permission  for 
these  activities,  but  there  would  not  be  any  opportunity  for  public  comment  on  the 

banks'  CRA  performance. 
The  argument  proponents  make  in  support  of  safe  harbors  is  plausible  on  its 

face — that  community  groups  have  used  tne  public  comment  process  to  "hold  appli- 
cations hostage"  and  extort  commitments  from  lenders.  The  banking  trade  groups 

maintain  that  CRA  ratings  should  mean  something,  and  once  a  regulator  has  as- 
signed a  bank  a  good  grade,  the  public  should  be  barred  from  being  able  to  say  any- 

thing more  about  it. 
However,  what  proponents  of  safe-harbors  fail  to  account  for  is  that  CRA  is  predi- 

cated upon  public  notice  and  community  and  advance  approval  of  applications.  The 

law  implicitly  sanctioned  a  strong  role  for  local  citizens,  to  augment  the  formal  regu- 
latory bureaucracy.  As  Federal  Reserve  Board  Governor  John  LaWare  has  noted, 

"We  all  recognize  that  community  groups  have  played  a  role  in  the  CRA  process. 
Through  CRA-related  public  comments  on  banking  applications — commonly  called 
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CRA  protests — community  groups  have  made  their  concerns  about  bank  perform- 
ance known."  Speech  before  Consumer  Federation  of  America,  December  13,  1990. 

In  fact,  the  regulators  concede  that  the  current  CRA  examination  is  far  from  per- 

fect— at  best  a  snapshot  of  a  bank's  lending  record.  For  larger  banks,  the  regulators 
are  only  able  to  sample  a  portion  of  the  various  markets  served  by  these  multi-de- 

posit based  institutions.  Further,  because  they  have  limited  time  and  resources  for 

exams,  the  regulators  rely  largely  on  the  bank's  own  assessment  of  itself  to  develop 
their  own  CRA  assessments.  Consequently,  even  an  "Outstanding"  rating  does  not 
necessarily  mean  the  institution's  lending  record  is  exemplary. 

It  also  is  said  that  public  comments  on  CRA-related  issues  slow  down  the  process- 
ing of  corporate  expansion  requests.  In  fact,  data  from  the  Federal  Reserve  Board 

shows  that,  of  the  applications  considered  by  the  Board,  those  that  have  CRA-relat- 
ed comments  filed  are  actually  processed  2  days  faster  than  other  applications. 

Thus,  no  slow-down  results  from  permitting  the  public  to  weigh  in  at  time  of  appli- 
cation. 

Further,  while  some  would  have  Subcommittee  Members  believe  that  there  is  a 
cadre  of  community  groups  eager  to  engage  in  protracted  fights  with  banks  through 
the  expansion  request  process.  However,  the  reality  is  that  the  public  comment  proc- 

ess is  usually  only  used  as  a  last  resort  after  discussions  have  failed.  Research 
shows  that  less  than  1  percent  of  the  estimated  77,000  expansion  requests  processed 
since  CRA  went  into  effect  have  been  subject  to  CRA-related  comments. 
Although  relatively  small  in  number,  the  public  comments  on  corporate  expan- 

sions provides  for  an  important  "checks  and  balances"  to  help  ensure  that  the  regu- 
lators have  not  overlooked  or  ignored  important  issues  about  lender  performance 

during  the  CRA  exams.  Maintenance  of  the  public  comment  and  prior  approval  proc- 
ess is  particularly  crucial  now  as  we  enter  an  era  of  rapidly  accelerating  bank 

restructurings  and  consolidations.  These  changes  may  vitally  anect  the  quality  and 
availability  of  financial  services  in  certain  local  communities.  The  public  comment 
process  provides  an  opportunity  for  the  residents  of  these  areas  to  be  heard. 

For  example,  the  market  areas  usually  surveyed  by  examiners  tend  to  be  the  larg- 
er, urban  population  centers.  The  effect  of  safe  harbors  could  well  be  to  deprive  the 

residents  of  small,  nonmetropolitan  communities  from  expressing  their  views  of 
bank  merger  or  bank  holding  company  acquisition  requests  that  may  have  a  sub- 

stantial impact  on  their  geographic  area. 
In  reality,  regulators  routinely  dismiss  public  comments  and  CRA  objections  they 

regard  as  frivolous.  Existing  interagency  pwlicy  already  provide  a  de  facto  safe-har- 
bor in  that  it  requires  the  regulators  to  give  "great  weight"  to  the  most  recent  CRA 

rating  and  performance  evaluation  when  acting  on  an  expansion  request. 
As  a  substitute  for  public  comment  during  the  expansion  request  process,  S.  650 

provides  for  public  input  in  the  CRA  examination  process.  Once  a  rating  is  assigned, 
there  would  be  an  opportunity  for  appeal  by  either  the  bank  or  members  of  the  pub- 

lic, but  once  the  rating  is  final,  additional  comment  on  banks'  CRA  ratings  would 
have  not  impact  until  tne  next  scheduled  examination. 

While  advance  notification  of  CRA  exams  is  commendable  concept,  this  feature  is 
already  incorporated  into  the  new  regulation.  Unfortunately,  this  provision  alone 
would  make  it  impossible  for  many  community  groups  to  have  a  meaningful  oppor- 

tunity to  comment  on  the  CRA  performance  record  of  the  Nation's  11,000  banks  and thrifts.  Community  groups,  local  officials,  and  other  interested  parties  simply  do  not 

have  the  resources  to  provide  input  on  every  single  institution's  record  (a  single 
metropolitan  area  may  be  served  by  hundreds  of  institutions).  Yet,  under  S.  650,  if 
a  member  of  the  public  misses  its  chance,  they  will  have  to  wait  until  the  next 
scheduled  examination,  which  could  be  2  or  more  years  away.  Allowing  the  oppor- 

tunity for  public  comments  provides  citizens'  with  a  means  for  providing  more  con- 
temporaneous information  concerning  banks'  CRA  performance. 

If,  in  fact,  the  motivation  for  Title  II  is  regulatory  relief  and  not  substantively 
weakening  CRA,  we  suggest  another  alternative.  Congress  should  direct  the  regu- 

latory agencies  to  establish  expedited  procedures  for  various  types  of  corporate  ex- 
pansion requests.  This  is  a  direction  which  Office  of  the  Comptroller  of  the  Currency 

is  already  heading. 
Expedited  procedures  can  be  differentiated  from  the  approach  taken  in  S.650  in 

the  following  way:  it  would  retain  notice  and  public  comment  periods,  but  the  proc- 
essing of  corporate  expansion  would  be  expedited  providing  that  no  substantive 

CRA-related  comments  have  been  submitted  and  the  institution  meets  certain  cri- 

teria (i.e.,  "satisfactory"  or  higher  CRA  rating,  well  capitalized,  well  managed,  etc.). 
Through  this  method  a  vast  majority  of  lenders  would  be  able  to  have  their  applica- 

tions approved  promptly  (CRA-related  public  comments  are  submitted  in  less  than 
1  percent  of  expansion  requests),  while  important  procedural  rights  for  members  of 
the  public  are  maintained. 
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3.  Restricting  the  collection  and  public  disclosure  of  vital  lending  data. 

S.  650  contains  a  number  of  provisions  that  are  aimed  at  eliminating  or  scaling 
back  on  the  disclosure  of  loan  data.  The  bill:  restricts  the  authority  of  the  regulators 
to  collect  and  disclose  loan  data  under  CRA;  raises  the  threshold  requirements  for 
reporting  under  the  Home  Mortgage  Disclosure  Act  (HMDA);  and  repeals  existing 
regulations  requiring  banks  to  itemize  their  loans  to  small  businesses.  We  oppose 
each  of  these  provisions. 

First,  the  new  regulations  provide  important  new  information  on  the  small  busi- 
ness lending  activity  of  large  banks.  These  institutions  will  be  required  to  collect 

and  report  to  the  regulators  aggregated  geo-coded  information  on  their  small  busi- 
ness and  small  farm  loans.  These  data  will  be  used  to  assess  the  small  business 

lending  performance  of  these  banks.  The  regulators  will  prepare  data  disclosure 
statements  annually  for  each  large  lender  itemizing  their  activity  within  groups  of 
census  tracts  within  a  particular  metropolitan  area. 

We  believe  that  the  small  business  data  collection  provisions  in  the  new  regula- 
tion are  among  its  greatest  strengths.  The  public  disclosure  of  lending  data  is  abso- 

lutely essential  to  implementation  of  the  performance  based  rating  system  that  has 
been  adopted. 

The  experience  with  HMDA  data  has  been  that  public  disclosure  is  by  itself  a 
{)owerful  force  for  changing  banking  industry  practices.  HMDA  data  has  helped 
enders  identify  profitable,  underserved  markets  in  their  local  communities.  It  nas 
Kointed  the  way  for  them  to  develop  new  products  and  marketing  strategies,  and 
as  led  to  safe,  sound  and  profitable  loans  being  made.  A  number  of  banks,  includ- 

ing Bank  of  America,  Chemical  Banks,  and  NationsBank,  have  said  that  they  expect 
that  small  business  loan  disclosure  will  have  the  same  effect. 

Second,  raising  the  threshold  for  reporting  HMDA  data  from  $10  million  in  assets 
to  $50  million  in  assets.  The  efiect  of  this  provision  would  be  remove  thousands  of 
institutions  from  disclosing  their  lending  patterns  and  thus  shielding  these  institu- 

tions from  further  public  scrutiny. 
Third,  S.  650  would  also  delete  a  current  statutory  provisions  that  requires  lend- 

ers to  itemize  on  their  statement  of  condition  report  the  extent  to  which  they  lend 
to  small  businesses.  The  Small  Business  Administration  and  leading  small  and  mi- 

nority-owned business  groups  have  indicated  that  they  believe  this  information 
should  be  retained. 

Section-By-Section  Comments  On  CRA-Related  Provisions. 

Section   131.     Expression  of  Congressional  Intention. 
This  provision  is  offered  as  a  simple  restatement  of  statutory  intent.  However,  the 

impact  of  this  provision  is  clear — it  removes  the  authority  of  the  regulators  to  go 
ahead  with  a  key  provision  in  the  new  regulation  that  requires  large  banks  to  collect 
and  geo-code  the  small  business  loans  they  make.  The  data  collection  and  reporting 
requirement  is  central  to  the  new  rules  emphasis  on  measuring  the  lending  perform- 

ance of  banks  for  CRA  ratings'  purposes. 
Section  132.     Small  Bank  Exemption. 

This  provision  exempts  banks  and  thrills  with  assets  under  $250  million  from 
CRA  coverage.  Close  to  90  percent  of  all  banking  institutions  would  be  exempted 
should  this  provision  be  adopted. 

The  provision  removes  statutory  obligations  of  small  banks  from  having  a  "con- 
tinuing and  aflirmative  obligation  to  help  meet  the  credit  needs  of  the  areas  in 

which  they  are  chartered."  Such  afiirmative  responsibilities  have  been  in  effect  since 
CRA's  inception  in  1977.  At  the  present  time,  small  banks  comprise  a  disproportion- 

ate share  of  institutions  receiving  poor  CRA  grades.  According  to  1994  data  provided 
by  the  regulators,  banks  with  assets  under  $250  million  represent  92  percent  of  in- 

stitutions receiving  "needs  to  improve"  and  "substantial  noncompliance"  CRA  rat- 
ings. 

The  new  CRA  regulation  includes  provisions  providing  for  greatly  streamlined  on- 
site  CRA  examinations.  It  directly  addresses  the  concerns  expressed  by  the  small 
bank  trade  groups  that  the  existing  exam  imposed  undue  recordkeeping  burdens 
that  disadvantaged  their  membership.  Under  the  new  regulation,  the  regulators  and 
not  small  banks,  would  bear  most  of  the  responsibility  for  determining  compliance 
with  CRA. 

Section  133.     Community  Input  and  Conclusiue  Rating. 

This  provision  requires  the  regulators  to  publish  advance  notice  of  upcoming  CRA 

exams,  and  the  public  would  have  the  opportunity  to  submit  comments  on  a  bank's 
performance  as  part  of  the  examination  process.  Once  a  rating  is  provisionally  as- 

signed, there  would  be  an  opportunity  for  appeal,  although  community  groups  would 
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be  limited  on  appeal  to  raising  only  those  issues  that  were  originally  raised  with 
the  examiners.  Once  the  rating  is  made  flnal,  there  would  be  no  further  opportunity 

to  challenge  a  bank's  rating  until  the  next  examination  (2  or  more  years). 
Our  primary  concern  with  this  provision  is  that  it  imposes  a  "conclusive  rating" 

for  examined  banks.  This  aspect  of  the  provision  appears  to  us  to  be  overly  restric- 
tive since  it  fails  to  account  for  situations  in  which  substantive  new  information 

comes  to  light  that  is  relevant  to  a  bank's  CRA  record.  It  also  falls  to  account  for 
CRA  evaluation  reports  that  are  stale  or  which  contain  incomplete  or  inaccurate  in- 

formation . 
Additionally,  the  provision  as  currently  drafted,  requires  the  regulators  to  receive 

community  input,  but  does  not  set  out  how  this  input  will  be  considered  by  the  regu- 
lators as  part  of  the  CRA  performance  evaluation.  We  do  not  believe  publication  in 

the  Federal  Register  provides  sufficient  public  notice  to  inform  the  vast  majority  of 
the  residents  of  affected  communities.  Finally,  the  tight  time  frames  that  are  pro- 

vided for  public  input  and  regulatory  review  could  create  a  regulatory  nightmare  for 
the  regulatory  agencies. 
We  also  take  positive  note  of  the  advance  notice  of  examination  procedures  con- 

tained in  the  new  CRA  regulation.  Under  the  new  rules,  future  examination  will  af- 
ford the  opportunity  for  expanded  community  input.  This  should  reduce  the  need 

for  CRA-related  comments  during  corporate  expansion  proceedings,  but  does  not 
eliminate  the  opportunity  for  such  comments. 

Section  134.     Special  Purpose  Banks. 

Section  134  of  the  bill  would  require  the  regulators,  in  assessing  the  CRA  per- 
formance of  special  purpose  banks  such  as  trust  or  credit  card  banks,  to  take  into 

consideration  the  nature  of  the  business  in  which  such  institutions  are  involved,  and 
develop  standards  under  which  such  banks  may  be  deemed  to  have  complied  with 
CRA  that  are  consistent  with  the  nature  of  their  business. 

There  is  no  need  for  such  a  provision  with  respect  to  trust  banks,  as  the  regula- 
tions state  that  they  do  not  apply  to  these  institutions. 

With  respect  to  credit  card  and  other  limited  purpose  banks,  the  regulations  clear- 
ly require  the  examiners  to  take  into  consideration  the  special  nature  of  these 

banks,  and  to  assess  their  performance  accordingly.  This  is  stated  in  Subpart  B, 

Section  25.21(b).  Paragraphs  (3),  (4),  and  (5)  of  that  subsection  state  that  the  agen- 

cies will  apply  the  results  of  the  performance  tests  in  the  context  of  "the  bank's 
product  offerings  and  business  strategy,  as  determined  from  data  provided  by  the 

bank;  Institutional  capacity  and  constraints  .  .  .;  and  The  bank's  past  performance 
and  the  performance  of  similarly  situated  lenders." 

Further,  recognizing  that  these  banks  are  not  the  same  as  other,  retail  lenders, 
the  regulations  spell  out  a  distinct  set  of  standards  for  assessing  their  performance, 

the  "Community  Development  Test."  This  test  evaluates  the  community  develop- 
ment lending,  qualified  investments  and  community  development  services  provided 

by  the  limited  purpose  institution.  No  other  class  of  lenders  is  evaluated  according 
to  these  standards.  Further,  the  community  development  test  allows  these  lenders 
to  receive  credit  for  activities  conducted  by  affiliates,  consortia,  or  third  parties  in 
which  the  bank  has  invested. 

Section   135.     Increased  Incentives  to  Lending  to  Low-  and  Moderate-Income 
Communities. 

This  provision  would  require  the  banking  regulators  to  give  positive  consideration 
to  investments  in  and  loans  to  entities  that  provide  benefits  to  distressed  commu- 

nities, regardless  of  whether  or  not  the  communities  are  located  within  the  service 
area  of  the  bank  making  the  loan  or  investment. 

The  types  of  activities  referred  to  in  this  section  of  S.  650  would  generally  be  con- 
sidered either  community  development  loans  or  community  development  invest- 

ments under  the  new  CRA  regulations.  The  regulations  allow  lenders  a  great  deal 
of  latitude  with  respect  to  the  geographic  location  of  such  activities,  stating  only 

that  they  must  either  be  in  the  institution's  assessment  area(s)  or  in  a  broader 
statewide  or  regional  area  that  includes  the  bank's  assessment  area(s).  There  is  no 
stated  limitation  on  the  size  of  a  regional  area.  For  limited  purpose  banks,  the  regu- 

lations provide  even  greater  latitude,  permitting  loans  and  investments  to  be  consid- 
ered positively  regardless  of  the  geographic  location,  as  long  as  the  limited  purpose 

bank  has  adequately  addressed  the  needs  of  its  assessment  area(s).  This  recognizes 
the  unique  nature  of  these  institutions,  which  draw  resources  and  conduct  activities 
in  areas  not  adjacent  to  their  offices. 
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Section  201.     Streamlining  of  Prior  Approval  Requirements  for  Certain 
Acquisitions. 

This  provision  permits  well  capitalized  and  well  managed  bank  holding  companies 
to  acquire  other  companies  without  first  seeking  approval  from  the  Federal  Reserve 

Board  providing  that  the  banks  owned  by  these  companies  have  "satisfactory"  or higher  CRA  ratmgs. 
Under  current  practice,  the  Federal  Reserve  Board  provides  for  a  30  day  public 

comment  period  diiring  which  time  the  public  can  address  issues  raised  by  the  pro- 
posed acquisition  or  file  CRA-objections  to  the  application  being  approved.  The  Fed 

is  required  to  evaluate  these  comments,  along  with  other  factors,  as  part  of  its  con- 
sideration of  the  expansion  request.  If  after  this  review,  the  Board  finds  the  appli- 

cant's request  (and  by  extension  the  record  of  one  or  more  of  its  subsidiary  banxs) 
to  be  deficient  on  CRA  or  other  grounds,  the  agency  may  deny  the  request,  condition 
its  approval  on  certain  improvements  in  performance,  or  receive  commitments  from 
the  applicant  that  the  identified  deficiencies  will  be  addressed. 

This  section  establishes  a  "safe-harbor"  for  most  BHC's.  It  would  terminate  the 
public's  ability  to  weigh  in  with  its  comments  during  most  BHC  acquisitions.  The 
provision  would  eliminate  a  procedural  aspect  of  CRA  that  most  knowledgeable  ob- 

servers have  found  to  be  crucial  to  the  Acts  effectiveness  in  prodding  lenders  to  bet- 
ter meet  local  credit  needs. 

Section  204.     The  Elimination  of  Unnecessary  Branch  Applications. 

The  provision  eliminates  prior  approval  and  public  comment  opportunities  for 

branching  by  national,  as  well  as  State-chartered,  banks.  To  be  afi'orded  this  treat- 
ment the  banks  must  meet  certain  capital  and  managerial  requirements  and  main- 

tain at  least  a  "satisfactory"  CRA  rating. 
The  section  establishes  another  "safe-harbor"  for  banks,  effectively  insulating  the 

vast  majority  from  having  CRA-related  objections  filed  against  them. 

Section  207.     Eliminate  Branch  Application  Requirements  for  ATM's. 
This  provision  amends  existing  banking  law  to  exclude  ATM's  and  remote  service 

units  from  requiring  prior  regulatory  approval. 
The  provision  provides  a  blanket  safe-harbor  by  reducing  the  opportunity  for  pub- 
lic comment  at  the  time  of  a  corporate  expansion. 
Section  202  Elimination  of  certain  filing  and  approval  requirements  for  certain 

insured  depository  institutions;  Section  203.  Eliminate  approval  for  Oakar  trans- 
actions; Section  205.  Elimination  of  duplicative  requirements  imposed  upon  bank 

holding  companies  under  the  Home  Owners'  Loan  Act. 
Each  of  these  provision  would  eliminate  what  are  described  as  "duplicative"  regu- 

lation. However,  they  also  provide  safe-harbors  for  banks  by  eliminating  additional 
opportunities  for  public  comment  during  application  proceedings. 
Section  214.     Branch  Closures. 

This  provision  eliminates  the  90-day  advance  warning  notice  for  branch  and  ATM 
closings  and  for  branch  relocations. 

The  public  notice  requirements  are  a  modest  attempt  to  inform  a  community  slat- 
ed to  be  affected  by  a  closing  of  a  banking  facility.  In  some  instances,  the  advanced 

notice  has  enabled  local  communities  to  sit  down  with  bank  officials  and  to  identify 
suitable  alternatives  for  the  service  to  customers  to  continue  and  to  avoid  vacancies 

created  by  the  institution's  departure. 
Section  231.     Prohibition  of  Additional  Reporting  Under  CRA. 

This  provision  restricts  the  regulators  from  establishing  regulations,  policy,  or  ex- 
aminer guidelines  that  would  impose  additional  recordkeeping  on  banks. 

Should  it  be  adopted,  this  provision  would  remove  the  authority  of  the  regulators 
to  require  large  banks  to  collect  data  and  report  on  their  small  business  lending  ac- 

tivity on  a  geographic  basis,  as  required  under  the  new  CRA  regulation. 

Section  232.     Exemption  from  Community  Support  Requirements  of  the  Federal 
Home  Loan  Bank  Act  for  Institutions  Meeting  Certain  Criteria. 

This  section  would  exempt  from  review  under  the  Federal  Home  Loan  Bank  Sys- 
tem community  support  requirements  any  depository  institution  with  a  satisfactory 

or  better  CRA  rating,  or  any  institution  that  has  been  in  operation  for  less  than  2 
years  and  has  yet  to  be  examined  for  CRA  purposes.  For  institutions  that  do  not 
qualify  for  one  of  these  exemptions,  this  provision  would  require  that  the  community 

support  review  include  the  institution's  record  of  lending  to  first-time  homebuyers. 
The  second  provision  of  this  section  in  unnecessary,  as  the  current  community 

support  review  already  considers  the  institution's  record  of  lending  to  first  time 
homebuyers.  The  first  provision — the  exemption  for  various  depositories — fails  to 
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recognize  that  the  scope  of  the  community  support  review  is  broader  than  the  insti- 
tution's record  of  performance  under  CRA.  A  satisfactory  or  better  CRA  rating  does 

not  insure  that  the  lender  meets  the  other  standards  for  community  support,  which 
include  lending  to  first-time  homebuyers.  More  important,  the  question  of  mod- 

ernization of  the  Federal  Home  Loan  Bank  System  is  scheduled  to  be  considered  by 

Congress  in  this  session.  Rather  than  consider  issues  related  to  Home  Loan  Bank' 
System  reform  on  a  piecemeal  basis,  we  urge  this  Committee  to  defer  this  question 
temporarily  and  consider  it  as  part  of  the  larger  review. 

Section  235.     Repeal  of  Commercial  Loan  Reporting  Requirements. 
Federal  law  requires  banks  to  itemize  their  lending  to  small  businesses  on  their 

statement  of  condition  reports  by  various  loan  size  categories.  This  provision  pro- 
vides important  information  on  the  small  business  lending  activities  of  banks. 

Section  236.     Increase  in  Home  Mortgage  Disclosure  Act;  Disclosure  Exemption. 

This  section  would  increase  the  threshold  for  reporting  under  HMDA  to  $50  mil- 
lion, and  give  the  Federal  Reserve  Board  authority  to  exempt  larger  institutions 

from  reporting  under  HMDA  if  the  Board  determined  the  usefulness  of  the  data  re- 
ported was  outweighed  by  the  burden  caused  by  reporting.  Further,  it  would  elimi- 

nate the  requirement  that  HMDA  data  be  available  in  at  least  one  branch  in  each 
metropolitan  area  in  which  an  institution  has  offices. 
HMDA  data  has  proven  to  be  extremely  useful  for  a  variety  of  purposes.  The  data 

is  used  by  regulators  to  determine  whether  an  institution  is  in  compliance  with  com- 
munity reinvestment  and  fair  lending  laws.  It  is  used  by  public  officials  and  commu- 

nity organizations  to  understand  the  flow  of  credit  in  local  communities  and  to  de- 
sign programs  to  enhance  and  supplement  the  activities  of  the  private  market.  And, 

it  is  used  by  lenders  themselves  to  evaluate  their  success  in  penetrating  various  sec- 
tors of  the  market  and  to  identify  new  lending  opportunities.  The  value  of  the  data 

is  tremendous,  and  the  cost  of  compiling  the  data  is  minimal.  The  agencies  offer  free 
computer  programs  to  enable  banks  of  all  sizes  to  compile  and  submit  the  data  elec- 
tronically. 

One  of  the  reasons  that  HMDA  data  has  proven  so  useful  is  that  virtually  all 
lenders  are  now  required  to  report.  Exempting  institutions  between  $10  million  in 
assets  (the  current  threshold)  and  $50  million  will  reduce  the  number  of  reporters 
and  therefore  mean  that  the  data  capture  a  smaller  portion  of  the  market.  This  will 
make  the  data  less  useful,  and  the  picture  it  provides  of  how  the  mortgage  market 
works  less  accurate,  particularly  in  markets  where  small  lenders  play  a  significant 
role.  Further,  raising  the  reporting  threshold  may  have  a  larger  effect  than  simply 
eliminating  reporting  by  lenders  between  $10  and  $50  million  in  assets.  There  is 
a  link  between  the  size  of  depository  institutions  that  report  under  the  law  and  the 
standard  for  determining  which  nondepository  institutions  must  report.  The  latter 
is  supposed  to  be  comparable  to  the  former.  If  the  threshold  size  for  depository  insti- 

tutions is  raised,  presumably  the  threshold  size  for  nondepositories  will  also  have 
to  be  raised,  and  even  fewer  institutions  will  provide  data  under  the  law. 

Section  302.     Incentives  for  Self-Testing. 
This  section  would  prevent  any  department  or  agency  with  enforcement  authority 

under  either  the  Equal  Credit  Opportunity  Act  or  tne  Fair  Housing  Act  from  review- 
ing, obtaining,  examining  or  otherwise  acquiring  or  using  the  results  of  self-testing 

conducted  by  or  on  behalf  of  anyone  covered  by  these  two  laws. 
These  provisions  could  have  unintended  negative  consequences  for  lenders  and 

others  and  should  be  removed  from  the  bill.  They  would  actually  hamper  the  ability 
of  lenders  and  others  involved  in  real  estate  to  defend  themselves  against  allega- 

tions of  discrimination.  Section  302  would  prevent  these  parties  from  afTirmatively 
offering  the  results  of  their  own  internal  reviews  as  a  defense  against  a  complaint 
or  other  agency  finding  of  discrimination.  If  a  lender,  for  example,  had  conducted 
a  program  of  self-testing  and  found  no  evidence  of  any  problem,  it  could  not  offer 
the  testing  results  as  a  defense  against  the  testing  or  other  type  of  investigation 
conducted  by  some  other  party  (e.g.,  a  regulator  or  someone  who  filed  a  complaint 

with  a  regulator)  that  did^find  evidence  of  discrimination.  If  the  lender's  self-sting 
program  aid  find  problems  and  the  lender  acted  to  correct  those  problems,  the  lend- 

er's evidence  could  not  be  used  to  mitigate  the  damages  to  which  it  might  be  subject 
as  the  result  of  a  complaint  or  investigation. 

Equally  important,  this  provision  is  unnecessary.  It  is  the  publicly  stated  position 

of  the  Justice  Department  that  it  will  not  seek  or  use  the  results  of  any  self^-testing program  to  establish  a  case  of  pattern  or  practice  of  discrimination  unless  the  party 
being  charged  raises  these  results  as  a  defense.  This  was  clearly  laid  out  in  a  letter 
from  Assistant  Attorney  General  Deval  Patrick  to  the  heads  of  seven  major  banking 
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trade  associations  on  February  21  of  this  year.  Therefore,  we  recommend  that  this 
provision  be  removed  from  the  bill. 

In  closing,  let  me  re-emphasize  our  concern  that  the  CRA-related  provisions  would 
undue  the  carefully  crafted  balance  that  has  been  achieved  by  the  recently  released 

regulation.  We  strongly  believe  that  this  new  regulation  will  improve  the  Act's  ad- 
ministration and  strengthen  enforcement.  We  urge  the  Members  of  the  Subcommit- 

tee to  give  these  important  new  regulations  a  chance  to  work  and  defer  making  any 
wholesale  changes  to  CRA. 

This  concludes  my  testimony,  Mr.  Chairman.  I  will  be  glad  to  answer  any  ques- 
tions that  you  or  the  other  members  of  the  Subcommittee  have. 

PREPARED  STATEMENT  OF  BENSON  F.  ROBERTS 

Vice  President  for  Policy,  Local  Initiatives  Support  Corporation  [LISC] 

The  Enterprise  Foundation,  Washington,  DC 

May  3,  1995 

Good  morning,  Mr.  Chairman.  My  name  is  Benson  F.  Roberts.  I  am  Vice  Presi- 
dent for  Policy  at  Local  Initiatives  Support  Corporation  (LISC).  I  am  here  today  on 

behalf  of  LISC  and  the  Enterprise  Foundation  to  talk  about  S.650,  The  Economic 

Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995.  More  specifically,  my  tes- 
timony will  focus  on  the  bill's  likely  affect  on  the  Community  Reinvestment  Act 

(CRA)  and  the  rebuilding  of  low-income  neighborhoods  and  rural  areas. 
Although  I  will  discuss  LISC  and  Enterprise  in  greater  detail  below,  let  me  men- 

tion at  the  outset  that  both  are  nonprofit  conduits  through  which  the  private  sector 
provides  financing  and  technical  support  to  nonprofit  low-income  community  devel- 

opment corporations  (CDC's).  Because  LISC  and  Enterprise  work  closely  with  nu- merous banKS  and  community  groups  alike,  we  are  in  a  good  position  to  observe  the 
dynamics  of  community  reinvestment.  Attached  is  a  list  complied  by  the  Consumer 
Bankers  Association  of  financial  institutions  that  have  participated  in  community 
reinvestment  through  LISC  and  Enterprise  and  our  affiliates. 

There  is  little  doubt  that  the  serious  problems  besetting  low-income  urban  and 
suburban  neighborhoods  and  rural  areas  impede  both  individual  opportunity,  re- 

gional stability,  and  the  national  interest.  The  private  sector,  Government  at  all  lev- 
els, and  most  important,  the  residents  of  these  low-income  communities  must  share 

the  responsibility  for  turning  decaying  neighborhoods  around.  Creating  jobs  and  re- 
building housing  are  essential  to  solving  these  problems,  and  these  require  invest- 

ment. CRA  is  a  critical  stimulus  for  private  investment,  and  at  no  cost  to  the  Gov- 
ernment or  to  banks.  With  the  likely  cutback  in  direct  resources  for  economically 

depressed  areas,  this  would  be  the  worst  possible  time  to  weaken  CRA. 

About  Community  Development  Corporations 

CDC's  are  a  principal  mechanism  through  which  community  residents  are  show- 
ing that  community  renewal  is  achievable.  As  of  1990,  over  2,000  CDC's  nationwide 

had  developed  about  320,000  units  of  housing  serving  about  one  million  people,  as 
well  as  numerous  economic  development  projects  and  community  facilities.  Equally 

important,  CDC's  have  brought  residents  together  with  the  private  sector  and  Gov- 
ernment to  create  a  new  sense  of  hope  for  neighborhoods  which  the  popular  press 

and  most  other  outsiders  write  off  as  irretrievable.  I  invite  you  to  come  with  us  to 
low-income  areas  in  New  York  City,  Miami,  Dallas,  St.  Paul,  Kansas  City,  Balti- 

more, Hartford,  Boston,  Chicago,  North  Carolina,  California,  or  any  other  commu- 

nity where  CDC's  work  to  see  this  process  in  action. 
CDC's  succeed  in  so  many  diverse  places  because  they  embrace  mainstream 

American  values.  Because  these  values  transcend  ideology,  CDC's  have  been  able 
to  generate  broad  participation  and  are  an  attractive  instrument  of  public  policy.  We 

believe  CDC's  have  been  ahead  of  many  of  the  emerging  changes  in  Federal  policy. 

•  Self  Help:  CDC's  are  vehicles  that  community  residents  create  to  take  respon- 
sibility for  improving  their  neighborhoods  and  enforcing  pro-social  behavior. 

•  Community  Building:  CDC's  bring  people  together,  reinforce  the  social  fabric, 
and  bolster  community  institutions  from  churches  to  little  leagues.  Their  mission 
to  rebuild  communities  physically,  economically,  and  socially  transcends  housing 
or  any  other  single  issue. 

•  Local  Control:  CDC's  bring  decisionmaking  down  to  the  neighborhood  level, 
where  it  is  closest  to  the  people.  CDC's  work  well  with  city  and  State  officials. 

•  Partnership:  CDC's  are  pragmatic  and  collaborative,  not  confrontation.  They  rec- 
ognize that  no  single  organization  can  revive  a  neighborhood  alone.  CDC's,  Gov- 
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emment,  and  the  private  sector — lenders,  investors,  property  owners,  developers, 
business,  foundations,  and  others — all  contribute  to  and  benefit  from  community 
development  activities. 

•  Investment:  The  only  long-term,  sustainable  way  to  revive  low-income  commu- 
nities is  through  investment,  private  as  well  as  public.  A  principal  function  of 

public  investment  is  to  stimulate  private  investment,  create  healthy,  functioning 
markets,  and  to  connect  isolated,  distressed  communities  to  the  economic  main- 
stream. 

•  Tangible  Results:  This  is  perhaps  the  most  important  and  distinguishing  char- 
acteristic of  CDC's.  The  visible  results  of  community  development,  such  as  hous- 

ing and  retail  development,  are  verifiable  proof  that  community  development 
works.  Less  tangible  outcomes — greater  community  cohesiveness,  new  relation- 

ships with  public  and  private  institutions,  stronger  community  leadership,  and  a 

new  sense  of  hope  and  progress — are  undeniably  important,  but  it  is  CDC's  tan- 
gible results  that  set  them  apart  from  many  other  eflbrts  and  impart  credibility 

to  claims  of  less  visible  outcomes. 

About  LISC  and  Enterprise 

LISC  was  created  by  The  Ford  Foundation  and  six  corporations  in  1979  to  chan- 

nel private-sector  financial  resources  to  CDC's.  Part  funder,  part  broker,  part  tech- 
nical assistance  provider,  LISC  finances  projects  and  helps  (JDC's  work  with  finan- 

cial institutions  and  local  governments  to  build  decent,  affordable  housing  and  im- 
prove commercial  and  retail  services  for  community  residents.  Since  1979,  LISC  has 

provided  $1.5  billion  in  grants,  loans  and  equity  investments  to  over  1,300  CDC's 
nationwide.  These  funds  have,  in  turn,  leveraged  an  additional  $2.6  billion  in  fi- 

nancing to  build  or  rehabilitate  57,635  homes  and  apartments  and  create  9.6  million 
square  feet  of  commercial  and  industrial  space.  To  support  these  activities,  LISC 
has  established  three  affiliates:  The  National  Equity  Fund,  which  raises  equity  in- 

vestment capital  based  on  the  Low-Income  Housing  Tax  Credit;  Local  Initiatives 
Managed  Assets  Corporation,  which  buys  loans  from  nonprofit  Community  Develop- 

ment Financial  Institutions;  and  The  Retail  Initiative,  which  raises  equity  invest- 
ment capital  for  inner-city  supermarkets  and  shopping  centers. 

The  Enterprise  Foundation  is  a  national  nonprofit  organization  founded  by  Jim 
and  Patty  Rouse  in  1982.  Enterprise  works  with  community-based  nonprofit  groups 
to  increase  their  capacity  to  provide  low-income  housing  and  help  them  build  part- 

nerships with  State  and  local  governments,  and  the  private  sector  Enterprise  pro- 
vides nonprofit  with  below  market  interest  rate  loans  for  primarily  predevelopment 

and  acquisition  financing,  as  well  as  equity  investments  using  the  Low  Income 
Housing  Tax  Credit.  Since  1982,  Enterprise  has  invested  over  $1.2  billion  in  low- 
interest  loans,  grants  and  equity  in  the  activities  of  more  than  500  community -based 
nonprofits  in  150  locations  throughout  the  country.  This  investment  has  leveraged 
an  additional  $2  billion  in  financing.  Enterprise  also  ofiers  guidance  on  how  to  link 
support  services  to  those  being  housed  to  encourage  self-sufficiency.  The  net  result 
of  this  activity  has  been  helping  community-based  nonprofits  to  develop  more  than 
46,000  afibrdable  homes  for  low-income  people.  Almost  40  percent  of  this  housing 
serves  residents  with  special  needs,  including  senior  citizens,  formerly  homeless 
families,  and  people  with  HIV/AIDS. 

LlSC's  and  Enterprise's  support  is  often  the  first  money  committed  to  a  project, 
helping  to  leverage  additional  private  and  public  resources  and  adding  credibility  to 

the  project.  Equally  important,  we  seek  to  strengthen  emerging  CDC's  and  create new  organizations  and  leadership.  For  example,  LISC  and  Enterprise  together  ad- 
minister the  funds  of  the  National  Community  Development  Initiative  (NCDI), 

under  which  seven  private  foundations  and  Prudential  Insurance  Company  provided 

$62.5  million  in  grants  and  loans  to  assist  CDC's  in  developing  4,400  affordable  new 
homes.  A  second  phase  of  NCDI  is  unfolding  over  a  3-year  period.  In  1993  the  Con- 

gress authorized  and  appropriated  $20  million  for  HUD  to  contribute  for  this  second 
phase.  This  modest  Federal  participation  has  attracted  $67.65  million  in  grants  and 
low-interest  loans  from  10  national  foundations  and  corporations  as  match  for  the 
Federal  funds.  LISC  and  Enterpri.se  will  pass  every  Federal  grant  dollar  through 

to  CDC's,  primarily  for  capacity  building  activities.  We  expect  these  nationally 
raised  funds  to  generate  at  least  another  $660  million  in  project  financing,  a  re- 

markably efi'ective  use  of  Federal  funds. 
The  Role  of  CRA 

We  believe  that  CRA  is  one  of  the  most  important  laws  affecting  low-income  com- 
munities and  is  essential  to  the  national  interest.  For  any  community,  rich  or  poor, 

capital  is  the  life  blood  of  its  economy.  Imagine  any  neighborhood,  any  town  or  city 
in  which  families  cannot  get  a  mortgage  and  businesses  cannot  get  financing.  The 
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American  ideal  of  individual  opportunity  would  be  undermined.  Economic  progress 
would  be  slow  or  impossible.  Social  stability  would  be  fragile,  weakening  families 
and  eroding  a  sense  of  common  national  purpose.  People  with  the  choice  would  feel 
compelled  to  move  away,  even  those  with  a  deep  and  aoiding  afTmity  for  their  home- 

town. The  area  would  become  an  economic  drag  on  the  Nation,  instead  of  contribut- 
ing to  economic  competitiveness.  Welfare  dependency  would  rise.  Giovemment  pro- 

grams, even  if  generous  and  well  run,  woula  be  further  strained  and  less  likely  to 
succeed.  Capitalism  without  capital  would  be  an  empty  promise  indeed. 

Bringing  capitalism  to  communities  is  what  CRA  is  all  about.  Its  premise  is  sim- 
ple but  fundamental:  that  federally  insured  financial  institutions  should  help  meet 

the  credit  needs  of  their  entire  communities,  including  the  low-  and  moderate-in- 
come parts  of  the  community.  CRA  does  not  dictate  exactly  what  or  how  much  each 

institution  should  do;  that  appropriately  depends  on  the  particular  situation  of  the 
institution  and  its  community.  CKA  is  not  a  substitute  or  alternative  to  Government 
programs,  but  rather  an  essential  complement.  It  does,  however,  require  that  each 
institution  takes  its  responsibility  to  its  local  community  seriously,  and  do  what  fi- 

nancial institutions  do  best — provide  credit  to  creditworthy  customers. 
It  is  critical  to  see  CRA  in  its  proper  context,  as  a  modest  component  of  a  very 

broad  system  of  Government  intervention  in,  and  regulation  of,  the  banking  system. 
While  this  broad  system  of  intervention  and  regulation  is  dominated  by  the  Federal 
Government,  through  Federal  deposit  insurance.  Federal  regulatory  examinations 

and  enforcement,  and  Federal  Reserve  "lender  of  last  resort"  authority,  it  should  be 
noted  that  every  State  government  is  also  actively  involved  in  regulating  banks. 

A  centerpiece  of  this  oroad  system  of  Government  intervention  is  Federal  deposit 
insurance.  By  playing  a  central  role  in  guaranteeing  the  safety  of  deposits  and 
maintaining  puolic  confidence  in  the  banking  system.  Federal  deposit  insurance  has 
resulted,  literally,  in  the  channeling  of  trillions  of  dollars  into  the  banking  system. 

Government  involvement  not  only  has  played  a  key  role  in  supporting  the  growth 
of  the  banking  industry,  it  also  has  provided  a  significant  degree  of  protection  for 
banks  from  competition  from  other  banks.  The  theory  of  free  market  competition 
holds  that  market  imperfections  will  arise  unless  there  is  both  ease  of  entry  and 
ease  of  exit  of  firms  from  an  industry.  According  to  this  theory,  in  order  to  promote 
economic  efficiency,  there  should  not  be  barriers  to  new  firms  entering  the  industry 
to  compete  with  established  firms.  Moreover,  firms  that  are  not  efficient  should  be 
disciplined  by  the  market,  by  failing  and  thus  exiting  from  the  industry-  In  contrast 
with  these  principles,  the  bank  regulatory  system  imposes  substantial  barriers  to 
entry,  and  has  as  a  central  purpose  the  prevention  of  exit  from  the  market. 

Starting  a  bank  necessitates  a  lengthy  and  difficult  process  of  obtaining  approval 
from  bank  regulators.  For  example,  millions  of  dollars  of  equity  capital  must  be 
raised,  detailed  market  studies  must  be  conducted,  and  directors  and  officers  must 
be  reviewed  and  approved  by  the  regulators.  Indeed,  before  the  bank  can  obtain  its 
charter  and  begin  operations  as  a  bank,  the  regulators,  in  their  judgment,  must  be 
satisfied  with  tne  future  earnings  prospects  of  the  bank,  as  well  as  other  factors. 

This  entire  process  of  obtaining  a  charter  and  starting  a  new  bank  is  likely  to 
take  several  years  and  involve  substantial  transaction  costs.  Moreover,  once  in  busi- 

ness, specific  regulatory  approval  must  be  obtained  for  branching  and  other  forms 
of  expansion. 

Once  a  bank  has  been  chartered,  the  overriding  thrust  of  the  regulatory  system 

is  to  ensure  "safety  and  soundness,"  to  directly  infiuence  the  activities  of  the  bank 
in  such  a  manner  as  to  prevent  its  failure.  For  example,  specific  minimum  numeri- 

cal ratios  for  capital  adequacy  and  other  financial  inaicators  have  been  established. 
Indeed,  the  new  risk  based  capital  standards  have  refined  this  process  in  a  detailed 
manner.  Moreover,  in  addition  to  a  variety  of  regulatory  restrictions,  if  problems  de- 

velop in  a  bank,  the  reach  of  the  regulator  can  become  even  more  intrusive.  For  ex- 

ample, if  a  bank's  capital  is  inadequate  or  if  the  regulator  determines  that  a  bank's 
asset  quality,  management,  earnings,  or  liquidity  is  "less  than  satisfactory,"  the  reg- 

ulator may  issue  an  order  for  the  bank  to  take  explicit,  affirmative  corrective  actions 
and/or  to  limit  its  activities  or  functions  in  specific  ways. 

One  of  the  central  effects  of  the  bank  regulatory  system  is  to  prod  banks  toward 
being  risk  averse  in  their  allocation  of  credit.  For  example,  an  important  part  of  the 
bank  examination  process  is  the  review  and  classification  loans,  which  is  designed 
to  discourage  risk  taking.  While  risk  taking  is  considered  an  important  ingredient 
of  entrepreneurial  competition,  it  is  heavily  discouraged  by  bank  regulation. 

In  making  these  points,  I  am  not,  in  any  manner,  intending  to  criticize  the  role 
of  Federal  deposit  insurance  or  bank  safety  and  soundness  regulation.  Indeed,  there 
are  powerful  public  policy  arguments  in  favor  of  these  interventions  in  order  to  pro- 

mote the  key  objectives  of  depositor  safety  and  economic  stability.  However,  keeping 
in  mind  the  nature  and  the  impact  of  these  interventions  is  useful  when  placing  in 
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context  the  nature  of  the  intervention  embodied  by  CRA,  which  pales  in  comparison 
with  the  support,  protection,  and  intrusiveness  inherent  in  the  system  of  deposit  in- 

surance and  safety  and  soundness  regulation.  As  a  small  part  of  this  broader  regu- 
latory system  which  has  directed  and  channeled  trillions  oi  dollars  into  a  risk  averse 

environment,  CRA  is  simply  intended  to  encourage  banks  to  help  meet  the  credit 
needs  of  the  low-  and  moderate-income  communities  which  are  part  of  their  market 
area,  in  a  safe,  sound  and  market  disciplined  manner. 
CRA  has  been  instrumental  in  showing  that  community  reinvestment  is  entirely 

compatible  with  the  safety  and  soundness  of  our  financial  system.  A  great  many  fi- 
nancial institutions  have  failed  over  the  last  decade,  but  none  because  it  was  too 

aggressive  in  low-income  communities.  Indeed,  the  risky  end  of  the  market  is  the 
high  end.  Moreover,  many  institutions  have  learned  that  operating  in  low-income 
communities  can  be  profitable  and  that  risks  there  are  manageable.  Community  re- 

investment is  in  many  ways  similar  to  other  lending  and  investment  activities;  the 
fundamentals  of  credit  still  apply.  But  not  all  markets  or  all  financial  products  are 
the  same,  and  effective  conmiunity  reinvestment  requires  institutions  to  learn  about 
some  new  markets,  re-examine  whether  conventional  underwriting  wisdom  is  al- 

ways necessary  and  appropriate,  and  to  find  new  partners.  Many  institutions  have 
told  us  that  CRA  provides  the  incentive  to  discover  valuable  business  opportunities 
within  their  own  communities.  They  also  tell  us  again  and  again  how  pleased  they 

are — often  the  phrase  they  use  is  "pleasantly  surprised" — with  the  performance  of 
their  community  reinvestment  portfolios.  I  urge  all  Committee  Members  to  read  the 
speech  by  Richard  Rosenberg,  Chairman  and  Chief  Executive  Officer  of  Bank  Amer- 

ica Corporation,  entitled  "Banking  on  the  New  America:  The  Business  Case  for  In- 
vesting in  the  Inner  City,"  a  copy  of  which  I  have  attached  to  my  testimony. 

Both  LISC  and  Enterprise  have  worked  closely  with  many  banks  and  other  finan- 
cial institutions  so  we  have  learned  a  great  deal  about  what  works.  Let  me  offer 

a  few  concrete  illustrations  of  how  CRA  has  been  successful  in  just  some  of  the  parts 
of  the  country  where  we  operate: 

•  In  New  York  City,  CDC's,  the  City's  Department  of  Housing  Preservation  and  De- 
velopment, LISC,  Enterprise  and  the  more  than  20  financial  institutions  partici- 

pating in  LISC's  New  York  Equity  Fund  (e.g.,  JP  Morgan,  Chase,  Republic  Na- 
tional, National  Westminster,  and  Bank  of  New  York)  have  created  more  than 

3,400  units  of  affordable  rental  housing,  housing  nearly  11,000  people  and  re- 
stricting over  350  abandoned  buildings,  turning  around  whole  neighborhoods  in 

the  process.  Beyond  equity  investments,  these  institutions  are  providing  perma- 
nent financing  (e.g..  Citibank's  $3.5  million  loan  for  a  33-unit  apartment  building 

developed  by  St.  Nicholas  Neighborhood  F*reservation  Corporation),  construction 
financing  (e.g.,  Dime  Savings  Bank's  $7.5  million  loan  for  St.  Nicholas'  59-unit 
Williamsburg  Court),  bridge  financing  (e.g.,  Fuji  Bank  &  Trust's  and  IBJ  Schroe- 
der's  bridge  loans  to  the  New  York  Equity  Fund  for  several  CDC  projects),  and 
working  capital  loans  (e.g..  Chemical's  loan  to  Hope  Community  for  a  transitional 
housing  project).  As  people  have  returned  to  live  in  neighborhoods  once  written 
off  as  beyond  hope,  financial  institutions  are  now  lending  for  commercial  and  busi- 

ness  development.   One  example  is  Bankers  Trust's  innovative  working  capital 
f)rogram  which  is  helping  to  finance  the  Fiflh  Avenue  Committee's  automobile-re- 
ated  business  in  Brooklyn  and  Mid-Bronx  Desperadoes'  supermarket  and  retail center  in  the  Bronx. 

CRA  has  enabled  the  Cityhome  program  to  program  to  provide  low-income 
homeownership  opportunities  to  help  bring  stability  and  long-term  investment  to 
decaying  neighborhoods  and  communities  in  New  York  City.  Cityhome  is  partner- 

ship efTort  between  The  Enterprise  Foundation,  the  NYC  Department  of  Housing 
Preservation  and  Development  (HPD),  local  nonprofit  housing  developers.  Repub- 

lic National  Bank,  and  the  Community  Preservation  Corporation,  a  consortium  of 
banks  supporting  construction  in  iow-income  neighborhoods.  In  its  pilot  phase, 
Cityhome  received  approximately  $8  million  in  mortgage  loans,  which  produced 
77  buildings  and  a  total  of  224  homes  for  low-  and  moaerate-income  families  mak- 

ing between  $20,000  and  $45,000  a  year.  In  the  subsequent  two  rounds  of  fund- 
ing, Cityhome  has  received  $19  million  in  mortgage  financing. 

•  In  Florida,  LISC  and  Enterprise  are  both  active.  Enterprise  is  working  with 
Greater  Miami  Neighborhoods,  Inc.  (GMN)  and  36  community-based  nonprofit  or- 

ganizations including  Little  Haiti  Housing  Association,  Miami  Dade  Neighborhood 
Housing  Services,  and  the  Urban  League  of  Greater  Miami.  As  interest  and  capac- 

ity for  undertaking  housing  development  in  Dade  County  grew,  so  did  financial 
support  from  the  Miami  business  community.  With  corporate  support  from  such 

investors  as  Barnett  Bank  of  South  F'lorida,  Citibank,  and  the  Fannie  Mae  Foun- 
dation, The  Enterprise  Social  Investment  (Corporation  (ESIC) — a  finance  subsidi- 
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ary  of  The  Enterprise  Foundation — and  GMN  formed  the  Florida  Eauity  Fund.  To 
date,  the  Florida  Equity  Fund  has  raised  $89  million  in  equity  to  te  invested  in 
Low  Income  Housing  Tax  Credit  projects.  Leveraging  this  commitment  of  equity, 
an  additional  $130  million  has  been  raised  from  private  sources  for  affordable 
housing  development  in  Florida.  CRA  has  been  a  major  catalyst  for  attracting 
these  funds. 

In  Dade  County,  LISC  is  working  with  a  number  of  local  bankers  aggressively 
seeking  to  access  the  low-income  nomeownership  market  segment  by  providing 
first  mortgage  loans  to  low-income  homebuyers  supported  by  homeownership 
counseling  programs.  Participating  banks  include  NationsBank,  SunBank,  First 
Union,  Great  Western  Bank,  Nortnern  Trust  Bank,  Barnett  Bank  and  Citibank. 

In  North  Carolina,  CRA  has  had  a  very  direct  and  positive  impact  on  the  develop- 
ment of  affordable  housing.  The  Community  Investment  Corporation  of  North 

Carolina,  a  bank  consortium,  provides  first  mortgage  financing  for  affordable 
housing  developments.  Additionally,  the  North  Carolina  AfTordable  Housing  Eq- 

uity Corporation  (NCAHEC)  was  formed  at  the  behest  of  the  North  Carolina 
Housing  Finance  Agency  to  bring  equity  to  developments  in  the  State.  NCAHEC 
and  their  co-general  partner,  the  Enterprise  Social  Investment  Corporation 
(ESIC),  manage  the  North  Carolina  Equity  Fund.  Of  the  eight  investors  in  this 
fund,  six  are  banks,  providing  $8.9  million  of  the  $1L9  million  fund.  This  fund 
has  invested  in  four  developments,  providing  112  units  of  housing. 

In  California,  LISC  operates  local  community  development  programs  in  Los  Ange- 

les, San  Diego,  and  the  Bay  Area,  and  offers  development  training  to  CDC's  state- 
wide. More  than  20  financial  institutions  participate  in  LISC's  California  Equity Fund,  which  has  invested  in  affordable  housing  projects  sponsored  by  CDC  s  in 

diverse  areas  across  the  State.  These  include  Coachella  Valley  (Coachella  Valley 
Community  Housing  Corporation),  San  Francisco  (Chinatown  Community  Hous- 

ing Corporation),  and  Orange  County  (Civic  Center  Barrio  Association). 
In  Los  Angeles,  Wells  Fargo,  Bank  of  America  Community  Development  Bank, 

and  Home  Savings  of  America  are  among  several  financial  institutions  that  are 

actively  supporting  CDC's  efforts  to  spur  the  revitalization  of  their  neighborhoods. 
These  institutions  provide  financing  directly  and  through  LISC.  Wells  Fargo  pro- 

vided construction  financing  for  Esperanza  Housing's  development  near  the  Los 
Angeles  Coliseum  that  combines  rental  housing  with  a  literacy  center  and  a  child 
care  center.  This  project  also  involved  a  LISC  predevelopment  loan,  an  award 

from  the  Federal  Home  l>oan  Bank  Systems'  AfTordable  Housing  Program,  gifts 
from  philanthropies,  and  equity  investments  through  the  California  Equity  Fund. 
Bank  of  America  Community  Development  Bank  provided  the  permanent  financ- 

ing for  Concerned  Citizens  of  South  Central's  53-unit  family  housing  development 
that  includes  an  after-school  program  for  children  specializing  in  computer  lit- 

eracy. These  efforts  complement  other  bank  programs,  such  as  the  minority  busi- 
ness assistance  centers  operated  by  Bank  of  America  in  Los  Angeles,  Orange,  and 

Riverside  counties. 

In  Connecticut,  six  major  financial  institutions  came  together  in  1994  to  form  the 
Community  Economic  Development  Fund.  They  created  a  $6  million  pool, 
matched  by  $10  million  from  tne  State,  to  provide  technical  assistance  and  loan 
capital  to  business  start  up  and  expansion,  targeted  to  inner  city  communities. 
The  six  banks  spearheading  this  effort  are  Peoples  Bank,  Fleet  Financial,  Shaw- 
mut,  First  Fidelity,  Bank  ofBoston  and  Chase  Manhattan. 

In  St.  Paul,  Norwest  Bank  and  First  Bank  System  have  been  aggressive  in  de- 
signing and  deploying  first  mortgage  programs  that  are  helping  to  expand  home- 

ownership  in  lower-income  neighborhoods,  such  as  Frogtown,  Dayton's  Bluff,  and West  7th  Street/Fort  Road.  These  and  other  St.  Paul  financial  institutions  are  ac- 

tive participants  in  a  broad-based  homeownership  production  program  that  in- 
volves the  City  of  St.  Paul,  LISC,  the  Minneapolis  St.  Paul  Famiiv  Housing  Fund, 

the  Minnesota  Housing  Finance  Agency,  and  several  CDC's.  In  addition  to  provid- 
ing first  mortgages  on  fiexible  terms,  financial  institutions  are  supporting  a  home- 

ownership  counseling  program  and  providing  capacity  building  funding  to  CDC's 
to  help  strengthen  St.  Paul's  system  for  delivering  affordable  ownership  housing. 
In  the  Puget  Sound  area  of  Washington,  financial  institutions  are  supporting  com- 

munity revitalization  through  direct  lending,  lending  consortia,  loans  and  grants 
to  community  loan  funds,  and  through  equity  investments  based  on  the  Low  In- 

come Housing  Tax  Credit.  For  example,  in  the  single  family  arena,  US  Bank 
makes  construction  loans  (backed  by  a  partial  LISC  guarantee)  to  Seattle 
HomeSight,  a  local  CDC,  and  then  offers  permanent  mortgages  to  HomeSight 
homebuyers,  whose  incomes  range  between  60  and  90  percent  oi  the  area  median. 
On  the  multifamily  side,  Washington  Mutual  Savings  Bank  and  Seafirst  have  pro- 



424 

vided  permanent  flnancing  for  alTordable  rental  housing  projects  sponsored  by 

CDC's  in  Tacoma,  Everett,  and  Seattle.  Moreover,  they  participate  with  Key 
Bank,  First  Interstate,  and  other  lenders  in  providing  such  financing  through  the 
Washington  Community  Reinvestment  Alliance,  and  contribute  to  a  predevel- 
opment  loan  program  operated  by  the  Washington  Community  Development  Loan 
Fund.  These  institutions  also  support  the  development  of  affordable  rental  hous- 

ing by  investing  in  LISC's  affiliate,  the  National  Equity  Fund. 
•  In  Texas,  CRA  spurred  the  creation  of  the  Dallas  Affordable  Housing  Partnership, 

which  Enterprise  helped  to  establish  in  1991.  The  Partnership  is  a  loan  consor- 
tium comprised  of  eight  commercial  banks  and  Fannie  Mae.  It  operates  with  sup- 

port from  the  local  government.  As  a  result  of  CRA,  Dallas-area  financial  institu- 
tions have  formed  local  alliances  with  nonprofit  organizations  and  the  City  to  ad- 
dress community  needs.  The  Partnership  supports  affordable  housing  in  two  ways: 

the  financial  institutions  provide  mortgages  to  low-income,  first-time  homebuyers 

participating  in  Enterprise's  homeownership  program  in  Dallas;  and,  through  its 
multifamily  loan  program,  the  consortium  provides  funds  for  the  acquisition,  reha- 

bilitation, and  construction  of  rental  housing  for  low-income  families. 

CRA  has  accomplished  much,  but  its  job  is  not  finished.  To  some  observers,  CRA 
may  at  first  appear  superfiuous.  In  theory,  after  all,  our  competitive  market  system 
should  be  able  to  identify  and  meet  all  credit  needs.  But  reality  is  not  that  simple. 
If  no  one  will  lend  in  a  neighborhood,  it  is  easy  to  assume  the  area  is  too  risky, 
and  that  may  be  to  some  extent  be  a  self-fulfilling  prophesy,  an  invisible  barrier 
that  keeps  all  lenders  out.  Such  conventional  wisdom  is  destructive,  unnecessary, 
even  tragic  in  its  implications  for  individual  families,  communities,  and  the  Nation 
as  a  whole — and  it  can  be  very  powerful.  What  is  needed  is  to  break  through  this 
invisible  barrier.  It  would  be  understandable  that  many  banks  might  balk  at  the 
prospect  of  being  a  lonely  pioneer.  Moreover,  at  a  basic  level,  lending  decisions  still 
come  down  to  judgments  about  borrowers  and  neighborhoods.  Most  of  us  are  simply 
more  comfortable  with  what  we  know  than  with  the  unfamiliar.  If  a  lender  does  not 
know  a  neighborhood  and  its  residents,  it  is  only  natural,  at  least  subconsciously, 
to  shy  away  from  certain  loans.  CRA  gives  a  bank  the  reason  to  reach  into  unfamil- 

iar areas  and  the  assurance  that  it  will  not  be  alone,  that  other  institutions  have 
similar  obligations. 

Reinventing  CRA 

The  way  CRA  has  functioned  does  require  real  change. 
First,  bankers,  community  groups,  and  the  regulators  all  agree  that  implementa- 

tion of  CRA  has  focused  too  much  on  process  and  paperwork  and  not  enough  on  ac- 
tual performance.  This  mistaken  emphasis  has  encouraged  an  unproductive  focus  on 

the  documentation  by  banks  of  meetings  with  community  groups,  board  of  directors 
discussions,  and  other  processes  rather  than  on  making  loans.  This  paperwork  has 
been  especially  burdensome  on  small  banks. 

Second,  the  regulators  have  lacked  a  clear  and  consistent  yet  flexible  framework 
for  evaluating  performance.  Thus,  CRA  exam  ratings  have  lacked  a  strong  basis. 
Not  surprisingly,  about  85  percent  of  all  banks/thrills  receive  a  satisfactory  rating; 
only  the  unusually  strong  or  weak  performers  receive  outstanding  or  unsatisfactory 
ratings.  Moreover,  only  about  5  percent  receive  unsatisfactory  ratings,  and  only  0.3 

percent  received  a  rating  of  "substantial  noncompliance"  in  1994.  We  are  not  sure 
exactly  what  an  accurate  distribution  of  ratings  would  be,  but  most  knowledgeable 
observers  would  agree  that  significantly  more  than  5  percent  of  all  banks  are  actu- 

ally perform  less  than  satisfactory,  and  many  more  than  0.3  percent  deserve  a  sub- 
stantial noncompliance  rating. 

Third,  the  formal  opportunities  for  public  input  have  been  too  limited.  Because 
of  the  problems  in  the  misplaced  focus  on  process  over  paperwork  and  the  problems 
in  the  ratings  system,  obtaining  comments  from  the  public  is  especially  valuable. 
But  the  only  formal  opportunity  for  public  comment  has  been  at  the  time  a  bank 
applies  for  a  charter,  branch,  merger,  or  acquisition.  While  comment  at  that  time 
is  essential,  it  is  also  important  to  seek  public  comment  as  part  of  the  exam  process. 

Taken  together,  these  factors  have  sometimes  created  frustration  when  a  commu- 
nity group  does  file  a  protest  at  the  time  a  bank  applies  for  a  new  power.  Regulators 

are  sometimes  reluctant  or  slow  to  decide  on  these  protests.  The  result  is  that  pro- 
tests may  not  have  received  the  full  and  expeditious  attention  that  is  fair  to  banks 

and  protesters  alike. 
Comments  on  S.  650 

Despite  these  problems,  we  urge  the  Committee  to  proceed  with  caution  in  ad- 
dressing them.  Community  organizations  and  banks  alike  agreed  that  there  was  a 

need  for  addressing  Haws  in  the  CRA  system.  The  regulatory  reform  effort  has  sub- 
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stantially  accomplished  that  goal.  While  improvements  can  still  be  made,  we  are 
deeply  concerned  that  several  provisions  of  S.  650  would  cripple  CRA. 

As  you  know,  the  four  Federal  regulatory  agencies  have  released  new  rules  for 
implementing  CRA  since  S. 650  was  introduced.  This  rulemaking  process  took  al- 

most 2  years  and  involved  14,000  comments  from  all  sides.  These  rules  address 
most  of  the  problems  with  CRA.  They  make  performance,  not  process,  the  overriding 
focus.  They  establish  a  performance  evaluation  framework  that  appears  to  be  clear, 
consistent,  flexible,  and  fair.  They  radically  cut  paperwork  for  all  banks,  and  elimi- 

nate all  data  collection  and  reporting  for  small  banks.  On  the  whole,  the  rules  re- 
flect a  reasonable  balance  of  all  interests.  While  no  one  will  be  entirely  happy  with 

every  aspect,  response  from  the  industry  and  community  groups  has  been  positive. 
Attached  for  your  information  is  a  joint  statement  from  a  range  of  banks,  commu- 

nity groups,  and  LISC  and  Enterprise.  These  rules  deserve  a  chance  to  work. 
There  are  four  main  provisions  of  S.  650  that  are  particularly  troubling: 

•  The  proposed  safe  harbor  for  banks  with  satisfactory  or  better  ratings  would  seri- 
ously undermine  CRA  by  removing  its  only  enforcement  tool  for  about  95  {jercent 

of  the  industry.  (The  safe  harbor  would  prevent  poor  CRA  performance  as  a  rea- 
son for  regulators  to  deny  bank  applications  for  new  powers,  such  as  mergers,  ac- 

quisitions, and  entry  into  new  lines  of  business.)  CRA  exam  ratings  cannot  be 
taken  as  dispositive  because  ratings  do  not  currently  accurately  reflect  perform- 

ance, and  are  based  on  only  a  sample  of  the  market  areas  a  bank  serves.  More- 

over, a  safe  harbor  would  preclude  consideration  of  changes  in  a  bank's  perform- 
ance after  its  exam  but  before  its  application  for  a  new  power.  The  regulators 

should  normally  seek  community  input  as  part  of  the  exam  process  (as  suggested 
in  S.650)  to  encourage  an  ongoing  discussion  among  banks  and  community 
groups,  but  not  in  lieu  of  the  protest  process.  It  may  also  be  appropriate  to  recon- 

sider the  safe  harbor  issue  once  the  new  regulations  have  been  in  place  and  the 
exam  process  is  more  consistent  and  covers  all  of  the  markets  each  bank  serves. 
Finally,  it  is  significant  that  important  parts  of  the  industry  support  a  much  more 

moderate  version  of  the  safe  harbor — for  example,  America's  Community  Bankers 
supports  a  safe  harbor  only  for  institutions  with  consecutive  outstanding  ratings. 

•  Eliminating  the  entire  process  by  which  regulators  approve  most  bank  applica- 
tions for  mergers,  acquisitions  and  branching  would  also  seriously  undermine 

CRA  much  like  a  safe  harbor,  because  it  would  render  moot  CRA's  only  enforce- 
ment mechanism — the  denial  of  applications — without  even  mentioning  CRA  di- 

rectly. 

•  The  small  bank  exemption  is  unnecessary  and  inappropriate.  While  small  banks 
should  normally  be  expected  to  do  less  under  CRA  than  larger  banks,  all  banks 
should  have  to  help.  Especially  in  many  rural  communities,  small  banks  comprise 
a  substantial  share  of  the  market.  Small  banks  do  not  necessanly  serve  their  en- 

tire communities,  including  low  income  and  minority  areas,  and  some  make  few 
loans  of  any  kind.  Indeed,  small  banks  receive  more  than  their  share  of  unsatis- 

factory CRA  ratings.  Under  the  new  regulations,  CRA  would  not  require  any  addi- 
tional data  collection  or  reporting  by  small  banks,  but  they  would  still  be  subject 

to  CRA. 

•  Eliminating  all  data  collection  is  unnecessary  and  inappropriate.  It  is  unnecessary 
for  small  banks,  since  they  are  not  required  to  collect  data  under  the  new  regula- 

tions. It  is  inappropriate  for  larger  banks,  since  the  only  data  they  must  collect 
are  those  essential  to  the  assessment  of  their  accessing  actual  performance  in 
lending,  services  or  investment. 

Conclusion 

CRA  works,  but  its,  lessons  are  not  necessarily  obvious  from  afar.  We  all  hear  so 
many  bad  things  through  the  media  about  cities  and  low-income  areas — and  many 
of  those  problems  are  undeniable — that  it  is  easy  to  miss  the  good  news  that  is 
equally  undeniable  but  less  frequently  reported.  In  virtually  every  low-income  com- 

munity, there  are  many  good  people  with  jobs  who  want  to  borrow  money,  stay  in 
the  neighborhood  and  make  it  better,  and  pay  that  money  back.  In  a  thousand 
neighborhoods,  tangible  progress  is  being  made.  But  like  some  other  things  in  life, 
many  of  us  have  to  see  it,  to  experience  it  first  hand  to  believe  it.  CRA  has  helped 
involve  many  banks  in  many  neighborhoods,  and  we  are  genuinely  heartened  by 
this  process.  But  CRA  has  not  yet  made  enough  institutions  accessible  to  enough 
neighborhoods,  and  the  commitment  to  community  reinvestment  varies  among 
banks  and  is  still  fragile  within  many.  If  CRA  is  strengthened,  it  can  do  much  more. 
If  CRA  is  weakened,  progress  will  slow  down  and  perhaps  reverse  itself. 

I  would  be  pleased  to  answer  any  questions  you  may  have. 
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InPhank  you.  I  am  pleased  to  be  here 
A.  to  share  some  thoughts  vnth  you 
on  real  estate  aiul  urban  econonuis. 

This  event  has  become  ot\e  oi  the 

country's  premier  platfotras  for 
examining  tnaids  in  the  real  esate 
lield  and  tor  piu^jjuxmotm^  about 
thchiluiv. 

1  wDuid  Illce  to  <ia  a  litxle  uf  both 

today  —  and  in  the  process.  I  hope  to 
challenge  some  of  the  convetttionui 
yradam  about  invtstmf  in  the  iimer 
cities  oi  Amsnca. 

Conventional  wisdom  seems  to 

exist  solely  so  that  it  may  be  chal- 
lenged. That  IS  because  conventional 

wisdom  is  )ust  that  —  predicable  at 
beat. ..not  very  mteTesnn);...and 

ticmicntly  wTon^.  - 
For  ocamolc.  cmtventional  wis- 

dom said  that  wiusi  the  economy  is 

strong,  the  attsck  mflrxet  wiU  go 

up . . .  and  that  no  matter  what  conoi- 
tion  the  economy  is  in.  Caiifoma 
mi  cKtatp  wiil  alwavs  hold  its  value. 

And  convennonai  wisdom  has 
told  us.  at  various  times,  that  there 

'Would  be  no  consumer  market  ftjr 
computers . . .  that  the  Democrats 
would  probably  always  rule 

<~i-in^f^T      Tnri  'Jiat  every  Octoljer 

there  wotild  be  a  World  Senes. 
Well,  csnvemionall  wisdom  has 

also  su;:;:ested  that  investing  in  the 

inner  aty,  ar  any  low-income  com- 
munity tor  that  matter.  Is^nather  a 

)i*iK  bet  nor  a  sound  idea.  | 
Tu  a  banka.  the  words  safety 

and  aoundncsi  del|ne  the  comer- 
stones  of  our  indusny  s  world  —  «o 
I  do  not  taJte  tightlv  the  task  of  csul- 

Icn^jn^  tlus  aarocuiar  notion  of  con- 
vQiconol  wtsdom. 

3uC  in  lici.  letnuldini;  our  timo' 
nhrt  IS  gcxxi  lor  the  country,  good  > 

hir  the  commtuuty,  and  good  for  ' 
busui^a 
;  1  would  like  to  think  that  all  of  us 
can  af^pr  that  the  ectjnomic  prob- 

lems pla(;ume  Amsrca  s  umcr  atics 

have  to  be  itnoni;  our  high^t  pnon- 
ties  as  a  nanon. 

The  lack  of  buamess.  lack  of 

investment  ana  lack  of  jobs  m  the 
umer  aty  acodeiaies  a  wrenchin; 
spiral  of  poverty,  cnme.  drug  abuse 
snd  w«ifare  that  undermines  eco- 

nomic recovery  and  levivaL 
In  vimiaily  everv  large  aty  m 

America,  the  economic  and  aooai 

fabric  i:>  unrawiinj,  and  there  are 
thresdbare  spots  of  economic  and 

sooai  decay  in  many  of  our  c™»ll»y otieaaa  well. 
Acsoss  Atnenca.  the  mimbas 

are  ataggerm^.  In  South  Ctntral  Los 
Angylti  alone,  a  mmiumja  of  75X00 
newfibsmuxttxcmiad  togmttiat 
community  a  fij^iting  chancz  at  eciv 
oonuc  viability. 

Harvard  Professor  Michaid 
Porta,  author  of  The  Coniuetttive 

Advantage  of  Nations,"  notes  that 
prrmomic  developmeiu  policies  and 
ptogiams  mtut  not  fall  into  the  trap 
of  only  rediitrtbuUn^  wealth,  but 
Instead  focus  on  how  to  atttc 
wealth. 

In  other  words,  to  aeaiit  health. 

w«  mu^  aeate  wealth.  That  is  the 
only  IsAn^  way  to  smash  the  cycle 
of  poverty  m  our  csnrai  cties. 

From  the  massive  government 

housm^  programs  of  the  19603 
through  today's  'cmpowermenf 
piof^rams.  we  have  tried  a  number  of 
diifieicnt  models  to  turn  our  ones 
around  —  *U  with  mncd  results. 

We  have  tried  government 
incentives  to  attract  indnimffB  to  the 
inner  atv,  but  most  cointiarues  stav 

committed  only  as  long  as  the  mcen- trveslast.  i 
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IMc  liBW  tnfld  gfvwnuDStt  WMDr 
dAtm,  bat  tha  ̂ 3  is  that  cnrnpanifi 

wtadt  gro**  wnh  maadtics  nreiy 
more  beyond  them,  and  pua  the 
Bp^n  ' ^^** OD  to  Dnycx^ 

Aiui  vfc  h3^vc  tticci'tfae  coxtnnu- 
juXv  dxtzvpPEnenxship  nodd  to  cii 

ati  a  1ioUuui«-up*  appitBch  wnh 
^tiu^ttm^nt  stippoct  0^  new  busi- 

ness ^rrrmmtinn    Qq^  fh^*  JS  yiTTTprt  at 

smsil  tetaiiin^  sitd  penonal  semces 
businesses  UuU  typioily  only 
tmplerf  a  handful  of  people  wmng 
a  local  market. 

All  of  these  modeh  aig  frwTivirri 

0&   SOUKid    p^lw^*^*^*   of  <  ̂ ^miiwiiiily 

and  eoonoouc  develapmau.  And 
each  can  xeport  thsr  sfaaxe  of  sw> 
cess.  But  if  we  wxnt  to  create  a 

bioad-based.  lang-tena  remvery  in 
our  inner  oties,  we  must  w«jrk  to 

bmld  ail  oi  these  models  mm  a  cohe- 
sive whole. 
Yon  and  I  biow  diat  we  cannot 

have  viguiuua  ecanomic  develop- 
mert  without  a  decent,  a&rdable. 

housm;  be^te  .  .  .  but  we  cannot 
expand  home  uwiifi  thip  withoiU  a 
statilc  empioyinent  base   And  we 

aniua  gmw  Ltrge  businesses  vwth- 
out  also  supporting  the  growth  of 
smoif  bioineases. 

Tliat  means  that  inner  dty  devel- 
opment needs  an  integrated 

■ppioech  that  weares  all  cf  these 
-..r^-»«tnil  mr^it4K  tn^hrr 

And  the  coid  Chat  binds  them 

tnijether  is  not  inundates  or  nibsi- 
dies,  but  Che  prodt  mofiveL  This  will 
create  the  rrmenTai  expecation  that 
development  efforis  will  benrnt  lux 
only  inner  atles  and  the  sunomiding 
oonunuiuty.  but  also  bosinessea  and 
investors. 

AC  Bank  of  Amenca.  we  believe 

that  a  long-tenn.  sosoinabie 
communitv  remvesuiient  program 
does  beneiit  the  corporation  and  in 
shareholders.  And  it  also  meeo  the 

rising  f»[»—  tjnnni  among  our  iai^er 
muvase  of  stakehoidera  who  bdieve 

that  busmeas  shouid  acDveiy 
addreaa  the  social  choUai^  ot  our 
timr.  I 

Businesses  that  |g^f"  how  to 
]get  this  demand  pztm&bty.  and 

;  ite^rate  it  into  their  business  lini-i. 
'  rill  saui  a  trememjoiis  compcn&ve 
.  dvantagc. 

In  fao.  many  busmeeos  tzxlay 
are  doing  this  in  thor  own  mnque 
and  aeaeve  ways.  But  sinci  Bank  of 
Aznenca  is  a  uuiiuany  about  which  I 
tuv«  some  knowledge.  I  wouldllilce 
to  talk  bnefhy  about  how  we  have 
tned  to  build  a  buimcBS  case  for 
OQsmnmity  development. 

Bank  of  Amenia  was  founded  in 

1904  by  defyiitfi  conventxinal  wis- 
dom arid  catersu;  to  the  needs  of  San 

pnnosGo  s  "Trmig^^ni  oQii  working 
daaa.  who  woe  vtrtuallylgjiorcd  by 

banks  at  the  nm^ 
The  bank's  caily  strategic  busi- 

ness philosophy  was  to  meet  the 
banking  needs  of  these  new 
Anvoicans  —  and  theieu;  be  an 

agent  m  the  creaoon  of  new  wealth. 
The  new  bank  was  a  specacular 

success.  It  created  a  network  of  bank 
branches  that  channeled  the  flow  of 

capital  into  hundieds  of  California 
conummmes,  and  heiped  diive  the 

state's  tremendous  growth  through 
much  of  this  csmiry.  \ 

NinetT  years  iatK  the  (zeotion  of 
wealth  is  still  our  uulrgic  objecuve. 
But  today  our  oiaricets  are,  of  course, 
larger  .  .  .  mote  divnce  .  .  .  and  far 
more  challenging  than  they  w^k  in 

1904. So  in  the  'ate  19aQs.  Bank  of 

Amenca  began  focusing  on  the  low^ 
income  market  in  a  more  axatlinat- 
ed  and  strategic  fashirm  And  agv^t. 

we  found  w«  had  to  quesQoni  con- 
ventional wisdom.  I 

We  had  to  ask  ourselves  if  there 
was  a  riitfi^wiii  wav  ot  gettmg  out  of 
the  naditionai  underwriting  txix  m 
onler  to  ailow  a  imicii  more  diverse 
base  of  customers  to  qualify  lor 
loans.  And  we  had  to  do  this  wt\lle 

•itdl  memng  the  comeistanes  ot  saf^ 
tv  and  q^«T"><*^-^  fi»tn»nn£^  bv  GOT 

regulators  and  our  shateiioida3. 
So  we  developed  a  home  loan 

program  that  considered  the 
emplovment  and  credit  history  of 

appticanis  in  new  ways. 
Fan.  we  decided  that  having 

mtdaple  pba  ava  a  rwo-year  period 
wa»  not  in  laeif  a  negaave  Ocxor,  so 

long  as  an  appii^Lnti  incoins  ^cream 
ronained  steady  or  increased. 

Second,  we  decided  that,  for 

some  people,  it  might  be  easier  to 
establish  a  credit  history  bv  dsnon- 
stratmg  nmeiy  payment  on  rent  and 

rather  than  maior  oadit 
canls  or  real  estate  owimihio. 

And  thiid.  wvdeodad  that  some 

[Kople  might  stiH  be  good  credit 

lisks  even  if  we  didn't  lemiiie  the 
standard  do«m  poyment  of  20  per- 
CBit,  but  alIow<ed  down  payments  of 

5,  and  somexnnes  3  ̂■^"■■^^■l Tlicse  and  otho'  nontradidonal 
underwriting  lauoia  were  tfw  basis 
of  a  new  home  loon  program  that  we 
introduced  in  1990  called 
Neighborhood  Advantage. 

This  nonDaditionai  TwtHt^mnti^^if 
was  a  measured  risk  wc  took  to  serve 

an  undersenred  market  —  low-  and 
moderate-income  individuals,  and 
lovf-mcome  *''  "I'M^TTnitio 

And  It  wasn't  just  ourselwa  that 
we  had  to  convince.  We  needed 
Fanmr  Mae  to  ensure  that  these 

loans  would  be  viable  in  the  sec- 
ondarymarket.  When  wemtnxiaced 
the  program  m  1990,  we  had  Farmia 
Mao's  uuiiuiitmeru  that  it  wcndd.  on 
an  expernnaitai  basis,  boy  SlOO  md- 
lion    WUllll    of    thOia    Tm^^lj  in-i^^#^pl 

loans. 
Mcighborhood  Advantagv 

unleashed  a  Cremoidotis  wave  of 

busness.  Since  its  jp'"'***"^""  it 
has  gBioated  S6  billion  in  home 
Inani,  and  now  account  fcv  50  per- 

cent of  all  our  home  loan  origma- 
tjoDs  m  Califonua.  Let  mc  repeat 
that:  50  percent  of  all  Bank  of 
Am^n^  home  loan  origixiaCLOiia  m 
California  are  Neigiiborhood 
Advamage  loans.  These  loans  are 
made  at  market  rates,  so  the  prof- 

itability factor  speaks  for  itself. 
Franktv,  we  have  tieen  pleasant- 

ly suipnsed  with  how  wed  they  per- 
form. In  fact,  whsi  we  compate  the 

delinquency  and  foredose  rate  of  the 
Neighbamood  Advantage  portfolio 
with  oar  conventianal  home  loans,  it 

is  about  two-thirds  lower  —  even 
dunng  a  period  when  nsidaidal 
real  estate  was  tjiHng  in  value. 

This  tells  us  that  whei  ytni 

rjitciid  the  opportunitv  for  home 
onvn^rshio  m  loiw-uicoxne  neighbor- 
hoods.  it  is  taka  very  sovmaly. 

One  ot  the  nmdamattal  lessons 
we  learned  is  that  ttte  convoitional 
wisdom  —  in  »'i^  case  traditsonal 

montage  underwriting  —  may  in 
tact  be  an  obstacle  to  uppuiluiutv 
and  the  creation  of  wealth. 
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V/a  diicovnad  that  w«  could 

nusvc  bcyuLLQ  uuufmfifliui  wwrinni 
tj^  still  bmid  nx  the  fundama&t&ls  o^ 

safety  and  sottndnes;. 

^  we  applied  this  type  of  think- 
tnf  to  oth;S  IcBdisg  stnam*. 

We  deveiaped  t  new  oanaons- 
Ion  product  that  wa  call  BASIC 
whKfa  uacM  modi£ed  unda  n  iiuiig  crt- 
tBU  io  quaiify  mdividuaiB  euxuui^  icas 
than  SO  percBit  of  median  nasne. 

Wb  developed  AdvanB^e 
ftniiu  i]«  Cndit.a  snail basmes  loin 

product  that  piovides  loans  with  a  sm- 
phfijOT  2ppAcafio&  prooesB  and  no  cot* 

latBX'airc^utif  iiiw  lilt 
And  in  1990,  we  took  the  onusu- 

ai  (tep  of  creating  a  new  subsidiaiy. 
Bonk  oi  Amenca  Cammumty 

Devdopmstt  Bank,  to  focos  on  the 
uuuuimual  acdit  needs  or  the  low- 
inoomc  market. 

Modeled  after  Chicago's  Suath 
Shore  flank,  BoiA  Conuminity 

Developmeu  Ba^  has  besme  the 
largest  bank  provider, of  affordable 
housinff  conscruction  financing  in 
the  United  Spates. 

Typical  of  Community  Devdup- 
nseat  Bank's  hoinin^  pordolio  is  a 
54J  miUion  constructuuvioan  for  the 

144-iunt  Mi3i3Ldo  Apartnusns  in  San 

Diega  The  project's  nonpiont  devel- 
opers ai«  hailing  the  Metcado  as  the 

v^M  \\T\  ̂ "^nr  for  the  n  inMHiuL  ieviial- 

izatum  of  the  Bamo  Lcganne)ghbor> 
hood  where  it  is  located. 

Another  Conunamty  Derelop- 
tnem  Bank  ̂ irujeci  is  the  Robena 
Stephois  Villas  m  South  Central  Loa 
Angeles,  which  pnmdes  40  units 

ranging  in  size  uuui  two  to  four  bed- 
rooms tor  very  townncome  famtli^< 

'  The  nonpttjnt  devdopet. 
Coacenicd  <~^'-'-^»"«  of  South  Ceanal 
Los  Aiigdes.  IS  also  expanding  uito 
economic  dertrelopment.  It  has  plans 

for  a  90,00O-$<niare-ioot  shopping 
center  in  the  neighborhood  anchored 
by  a  supermarket  and  a  maior  auto 
parts  retailer.  1 

In  four  yean.  Community 

Oereiopment  Bank's  multlfanuiy 
housing  loans  have  almost  tripled.  It 
has  helped  genoate  apppsxnnatelT 
13XXX}  units  of  housm^  with  mone 

than  half  serrtng  houseitoldi  eam- 

mg  less  than  SO  perceitt  of  the  area's median  income. 

Despite  the  bet  that  the  \/wfa.\a 
and  customcn  we  hxais  oa  are 

>T-irtiHrtwnlty  r-fyf^nfi »  ii  i  i  hlgfa  tlSk  ̂  

thoe  is  that  convainonal  wisdom 

agam  —  the  Comommty  Derdoo- 
ment  Bank  loan  pea  if  olio,  in  some 

respects,  is  uuujciiuiuiing  its  con- 
vainonal co^interpzxs. 

For  Qcample.  the  rate  of  charge- 
offs  and  nonaccnial  loans  within 

Community  Oeveioument  R***t^  is 
nughly  half  the  irnnnarahlr  rmte  for 
all  Califonna  Kirks'  oommooal  and 
construction  real  estate  ioaio. 

Of  cause,  ib  portfolio  is  rela- 
tiveiy  youn^  but  the  peiiutmance 
trrmd  is  very  poative. 

Even  moic  rdcrant  to  the  bot- 
tom line  IS  the  fact  ttut  Commuiuty 

Development  Bank  has  mnmhuted 
SIO  m:ilion  to  corporate  camnigs 
through  the  first  10  months  of  1994. 

Taken  togethec.  ail  of  our  low- 
giMiine  lenomg  ̂ luginms  —  home 
loans,  affordable  housing,  ̂ ^wa^ 
busness  loans  and  cansumer  loans 
—  totaled  more  than  S5  billion  ia 
1993  in  the  wactem  U4- 

Consideixng  that  these  loans  cener- 
ata  maricgt  rates,  and  ooTvadermg  the 
peiuiiiiiance  levms  that  I  have  just 
shaied,  the  bosmesE  case  for  lowp- 

inonne,  inncr-oty  loidhig  is  bemui- 
ingveydear — and  not  just  to  Bank 
o^  America.  I 

Mortgage  lenders  thiougjunit 
our  indujury  aie  incieanngiy  ttoTung 
to  low-tncome  naghborrtoods  and 
the  inner  aty  for  nevr  bnsmesa,  and 
they  aiv  drvciopmg  similar  types  of 
noruradidonal  umerwruiiig  to  do 
so. 

In  fact,  these  new  underwriting 
standains  are  brmming  so  prevajfsit 
In  our  mdtistty  tiut  they  could  do  as 
Tmtrh  to  rrpand  the  nouang  market 

as  the  30-year  mortgage  did  60  years 

ago-  '1 
Ot  course,  the  gitrwth  of  lowk 

iQCome  lending  has  beei  di:^ 
ven.  m  part,  by  a  strong  regulatory 

pusa  over  the  past  several  years  pa 
iza  lending  and  CRA  compliance. 

But  m  a  very  real  irmr.  this 
aoivity  can  be  viewed  as  nottung 
moie  than  anncipatmg  the  markets 
ot  thetuture. 

By  now.  we're  all  familiar  with 
the  staosocs  that  tllusirate  thelnew 

Aaenei  In  which  we  vnU  all  be 

domg  buamoB.  V>ftth2n  the  ~-n  IS 

yaais.  for  example,  naarly  60  p>ii>iii 
of  Calif uiiua's  yooth  poptilatiaB  will be  mmontiea.  The  ytnth  populatioa 

of  the  country's  finir  largest  states  — California,  New  York.  Texas  and 

Florida  —  win  be  55  peiLoa  irnncn- 
tiea  in  the  year  2010.  And  it  is  oti- 
mated  that  32  tnillian  peotile  ia  this 

country  speak  a  language  other  than 

English  at  homa.  In  <~jHfnTnia  that number  is  8.6  yri^ntr^  pntrntiat  cu^ 
tomeis,  almost  one-third  oi  the 
state's  poptilatioii. 

These  numbers  represent  don^- 

graphic  shifts  on  a  scale  that  we 
have  not  witnessad  sines  the  great 
waves  of  immignnon  earlier  in  this 

They  leprcasit  the  ■■iiM-iiJi,nr^ of a  new  America  —  a  diveae,  eno- 

getic  dynamic  market  that  wiQ 
expect  —  and  even  demaivi  — -  that 
btismesses  anticipate  and  cater  to  its 

unique  needs. 
In  tins  new  Ainmca,  thn^  bosi- 

iifmn  that  do  not  resoood  and  get 
ahead  of  the  di»eisuy  airve  will 

have  it  done  pr  tiion  ̂   or  to  than — 
by  tn^rri  iiinii^MliT^f 

As  I  said,  thia  ia  the  (jujpeajve 

of  just  one  financial  imiituaon.  But 

the  challenges  that  we  faf**  in  our 
inner  odes  are  tar  too  great  for  any 
single  institution  (o  solve. 

In  fact,  Michael  Porter's  model 
formnscitydeveiopmeiit — theoe- 
onon  of  wealth  and  not  just  the  reii^ 
trUmtum  of  wealth  •—  is  a  very  large 
challenge  for  afl  of  us. 

And  for  it  to  siurerri,  oil  of  us 

must  play-  *  role,  starting  with  the 
inner  dtv  Ttsel£ 

To  attract  cspttal  and  invest- 
ment themner  citv  mustaggressivv 

It  market  its  ujuipentive  advan- 
tages, wiiich  Porter  has  tdamSed  ac 

•  One,  a  lo^oon  near  downtown 
nicK 

•  two,  the  demand  conditions 
inh^iwii  m  a  high-density  popu- 

lation vntti  substBimal  total  pur- 
diBsmg  power  and 

•  three,  a  vast  potznnal  for  human 
rescuii  f  II 

ComplGnenting   the  commiixu- 
ty's  own  lestuniiihilitii-i,  thae  are 
voy  uituuiLmt  roies  lt>r  the  public 
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vrtnr.  the  gim"in«»«— «*  and  thenon- 

profii  ''''"U"'Mn^  to  plAy  xn  die  ic^ 
unecQan  o^  the  inso'  or^  rd  like  to 
addles  etch  of  them  bzieSj. 

T^itt,  govcrament  mutt  mh^nrm 
X^its  etfoits  to  dear  tha  dads  (or 
derdopment. 

Reid  esute  derelopment.  for 
ecample.  is  trnpcrtast  for  the  eco- 

nomic revival  of  dtiei.  bat  it  is  often 

blocked  by  comptaof;  buieauaa- 

^^^rat  piopsty  is  abondint.  but 

indivuiiud  sites  sie  ■mall,  iiagmeat- 
isd«  azvi  rrwi fml1#ir4  ̂ fy  a  numixx  oi 
dtf,  scats  and  federal  agcndes. 
I  Cuviamiiait  has  to  piay  a  loie 
with  private  developers  to  ossonble 
woriuble  paxceis  of  land  and  iaoli- 
tate  the  demolition  and  enviramnen- 

tal  dean-up  necessary  for  productive 
investment. 

A  gcxid  example  of  how  govern- 
ment can  promote  deveiopment 

mvoives  the  ihoppinj  center  devel- 
opm^nt  plaxmed  by  Concerned 
Citizens  of  South  Ccotral  Los 
Angeles,  wtticfa  1  mrrrTicined  cartirr. 

The  Oty  ot  Los  lAng^es  has 
committed  S3  mrllfrm  to  purczsAse 

the  site.  The  Mayor's  Of&ae  was 
instrumeiBd  in  working  with  the 
board  and  managcmant  o(  railnsui 
cmnpames  to  donate  a  Tad  ̂ ^nutthat 
bisects  the  site.  And  the  dty  wiOblso 
prrnnde  ̂ i  euevdupixicnt  nnamcne 

13r  the  ̂ iuin't. 

The  Tole  of  the  pnvata  seaor  in 
camnumity  development  is  to 

broaden  its  invesiiuems  —  not  onty 
direcdy,  through  functions  such  as 
landing  and  capital  Investmestsjbot 

also  inaiTKttv.  chrtiugh  ctsnmnaity- 
based  mtsmedianes. 

A  mapr  step  m  the  nght  diiec- 
tjon  wasi  the  actum  that^Con^ress 
took  lastiycar  to  diake  Luw  Inonne 
HcnjsiTiQ  Tax  Credits  permanQiU 
iTluae  uMjimves  offer  mvescors  a 

credit  agamst  federal  income  taxes  (o 
oltsct  etmiry  investments  they  make 
in  the  consiraction  or  rehabilitatLon 

jf  low-tnoome  housmg. 
There  aie  few  tools  as  effective 

\s  tax  aedits  for  helpmg  corpoia- 
ions  to  do  weil  by  doui^  good.  Ova- 
the  past  several  yeais.  Sank  ot 
America  has  invested  mote  than 
5120  oulbon  in  ox  credits,  aitd  we 

art  Euning  a  market  rale  of  tccttm 
on  that  mvestmeiu. 

Other  leading  ctirporate 

iavestois'in  tax  credits  in>-4n>i> 
Bekshiic  Hathaway,  which  gives 
you  imne  idea  of  the  quality  of 
investon  who  an  taking  advantage 

of  thri  ttv^l There  IS  also  a  very  real  potentiai 

for  inoeased  ptivale-sector  support 
of  innis-city  development  under  the 
Community  Development  Finandal 
Insbtutums  Ad  of  1994.  This  new 

federal  loy«ijn«n  will  >i*lp  fund 
commimiiv-oaaed  finayir^a)  TPfftitii- 
cions  all  jctoss  the  councry  that  oie 

working  to  provide  capital  for  hous- 
ing and  job  creation  in  distressed 

ncghbothoods. 
The  CUFI  bin  provides  mce»- 

tzvcs  for  ciamsccam  fr^^p*"*^!  insn* 
ctiaons  to  inocase  their  mvestments. 

and  Qank  ot  Amenca  has  set  a  goal  of 
providing  S50  million  in  loans. 
grants  and  investments  over  the 

four-year  Ufe  of  the  biU.  ' 

Tonally,  nonprofit  gtuups  must 

X^play  an  even  larger  rme  inithe 
tuccsssml  rebuilding  of  our  dties. 

An  ryrrilmr  mnriel  is  USC  ttia 
Local  Initiatives  Support 

Corporstian.  which  has  best  pamc- 
ulatiy  etfecove  in  syndicating  tax 
oedits  for  lowHncome  htmsing. 
LISC  is  ̂ \ow  settmi;  its  sights  on 
business  deveiopmstt  in  the  tnnrr 
oty.  I    . 

Just  this  yeac  USC  unvoied/a 
new  program  called  TTie  Retail 
Initiative  which  will  pmvule  capital 
for  new  shoppmg  omteis  anchored 

by  supermarium  in  low-income 
ccmmiimtim 

Tlie  Reaii  Initiiitive  has  initiaUv 

drawn  $24  million  in  equity  invest- 
ments from  eight  maior  corpoa- 

timu.  induding  BankAmerica, 
Prudential  Insurance.  J.P.  Morg^ 
and  Cemsal  Electnc 

Pamnnanis  d^«».t  a  10  peicent 
return  on  thar  investniiBit  n  the 

equity  tund.  which  will  heio  toiance 
busmesses  that  will  pnivid^  job 

growth  and  essouial  gooos  and  eer- 
vicea.  The  goal  of  The  Retad 
Initiative  is  to  have  ail  of  the  9hoi>- 

pmg  centers  cmnmuniry-awned 
withai  10  vesn  or  coiutiucQoiL 

All  oi  these  are  uuiovanve  and 

effective  steps  to  promote  iinnMnif 
powth  as  we  move  uoD  a  new  CB«- 
tury.  The  needs  have  lareJy  best 
gzeatec  but  ftirtunatefy  there  are 
very  dear  roles  for  an  of  us  to  play. 

To  Sim  up,  govamnent  must 
beoome  aa  cnabW  oi  canuRuaay 
dsvdupuieiit.  not  an  otatadK. 

niiiiiHan.a  must  view  the  nsKr 

city  as  a  poiental  market,  not  an 
object  of  phdanthropy. 

.And  oonprofit  ̂ tjuus  most 

become  mote  elective  links' between 
the  commonity,  lesden  and 
investors. 

I  bdiere  that  if  we  work  ttjwwd 
these  goals,  we  can  make  otir  nraer 
dtits  become  what  we  would  aH  lite 

them  CO  be:  tfativuig  fmn^^^  gf  com- 
merce and  opportunity  and  wealth 

...  stable  cnniTrnmitifs  for  the  people 
who  live  theie ._  and  Mw  sooicn  of 

revenue  for  "^'"p^^ieB  th»f  ̂ o  busi- 
nenthse. 

We  have  spent  a  lot  of  time 

today  qocsQaning  miiveiuiopai  wis- dom, which  is  a  gtxsd  thtsg. 

But  I  beiieve  theta  is  ana  piaoB  of 
»ay  old  cmvenusnal  wisdom  that 
stiH  holds  true  tndav  —  tiM  notion 

that  a  nsmg  ode  Kfts  aQ  ahiuB. 

"nia  true  Creadon  «' wealth  is  not 
a  zero-sum  game.  When  w*  anaia 
weelth  mstsad  of  meieiy  mliaiiibut- 

mg  1^  we  oeate  oppatttmity  where  it did  not  exist  besne. 

We  nqMtid  the  poosibilitieB  tor 
5Qstamaiile.  market-based  cmimumi- 

ty  renewal. 
And  by  domg  so,  we  oeate  a 

poweiiul  tide  that  truly  dijo  lift  all ships. 

And  it  is  all  entirely  possible. Tliankyou. 
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PREPARED  STATEMENT  OF  CATHERINE  P.  BESSANT 

Senior  Vice  President,  Community  Investment  Executive 

NationsBank  Corporation,  Washington,  DC 

May  1,  1995 

Senator  Shelby,  Senator  Bryan  and  Comnriittee  Members,  my  name  is  Cathy 
Bessant,  and  I  am  the  Community  Investment  Executive  for  NationsBank.  I  appre- 

ciate the  opportunity  to  be  here  today  to  present  my  company's  view  on  community reinvestment. 

NationsBank  is  America's  fourth  largest  banking  company,  with  almost  2,000 branches,  serving  more  than  650  communities.  We  are  vitally  interested  in  each  of 
those  communities.  We  operate  our  company  with  the  belief  that  NationsBank  can 
grow  only  if  the  communities  we  serve  are  economically  strong.  For  us,  community 

development  is  far  more  than  simply  the  "right  thing  to  do";  we  believe  it  is  abso- 
lutely critical  to  the  success  of  our  company  and  our  communities. 

Of  course,  many  are  skeptical — and  with  good  reason — about  the  sincerity  of  the 
banking  industry  on  this  issue.  And  some  believe  that  banks  intend  to  use  the  cur- 

rent political  environment  to  minimize  their  responsibilities.  Of  course  I  cannot 
speak  for  other  banks,  but  I  am  here  to  tell  you  tnat  NationsBank  is  putting  enor- 

mous efTort  behind  its  goal  of  being  the  best  community  development  lender  in  the 
United  States. 

My  objective  today  does  not  include  a  detailed  recap  of  our  success  toward  meet- 
ing this  goal.  Additional  information  in  this  regard  is  contained  in  mv  written  state- 

ment. Suffice  it  to  say  our  efforts  have  been  diverse  and  extensive.  We  have  far  gone 
beyond  rhetoric  and  are  generating  results.  NationsBank  could  not  be  more  serious 
about  getting  the  business  of  community  development  right. 
NationsBank  long  advocated  a  more  effective,  results  oriented  Conununity  Rein- 

vestment Act.  My  purpose  before  you  today  is  to  advance  that  objective. 
To  that  end,  I  would  like  to  begin  with  some  observations  about  the  state  of  the 

community  development  industry. 
First,  the  Community  Reinvestment  Act  has  played  a  critical  role  in  the  advance- 

ment of  community  development.  Quantitative  estimates  begin  by  asserting  that 
community  reinvestment  programs  prompt  some  $4-$6  billion  of  lending  per  year. 
Our  experience  suggests  that  this  figure  is  conservative.  Whatever  the  correct  num- 

ber, it  is  clear  that  the  CRA  has  been  a  major  contributor  to  financial  investment 
in  underserved  areas. 

Importantly,  this  financial  investment  is  good  business  for  NationsBank.  For  ex- 
ample, NationsBank  developed  and  markets  special  loan  products  targeted  for  low 

and  moderate  income  borrowers.  Since  the  introduction  of  these  products  some  5 
years  ago,  we  have  generated  almost  one  billion  dollars  in  new  loans  that  could  not 
have  been  made  under  traditional  programs.  Growth  rates  for  new  home  loans  to 
minority  borrowers  have  far  exceeded  growth  rates  in  new  home  loans  to  white  bor- 
rowers. 

Another  example  involves  a  recent  mailing  of  preapproved  loan  offers  to  consum- 
ers in  high-income  and  low-income  areas.  The  response  rate  and  average  loan  size 

for  consumers  in  the  low-income  areas  were  higher  than  the  response  rate  in  high- 
income  areas. 

Our  empirical  and  anecdotal  evidence  supports  the  assertion  that  community  de- 
velopment lending  portfolios  perform  within  acceptable  parameters. 

Experiments  and  experience  are  proving  that  community  development  lending  is 
important  new  business  for  my  company. 
My  second  observation  relates  to  the  economics  of  community  development  lend- 

ing. Simply  put,  financial  investment  must  be  made  to  sustain  this  business.  This 
means  removing  impediments  including  regulatory  disincentives — to  effective  com- 

munity development  and  supporting  mechanisms — including  rational  regulation  and 
incentives — which  enhance  the  safety  and  profitability  of  this  lending.  Any  legisla- 

tive change  must  be  accomplished  in  a  way  that  does  both. 
As  I  described  earlier,  community  develooment  lending  has  been  a  major  contribu- 

tor to  our  loan  growth,  and  the  credit  quality  of  these  loans  is  sound.  Profitability, 
however,  is  a  different  matter.  Community  development  loans  are  more  resource  in- 

tensive than  traditional  loans.  There  are  several  factors  that  contribute  to  this,  in- 
cluding: 

•  the  relative  inexperience  with  the  financial  system  of  community  development 
borrowers; 

•  the  fragmentation  and  complexity  of  Government  programs  that  often  must  be 
used  to  make  the  transactions  viable; 
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•  the  wide  diversity  of  transaction  structure,  sources  of  documentation,  and  sources 
of  equity  that  comprise  virtually  every  community  development  loan. 

These  factors  make  community  development  loans  far  most  costly  than  traditional 
loans  and  profitability  is  significantly  compromised.  The  best  efforts  of  Government 
and  the  private  sector  should  be  directed  at  finding  ways  to  make  this  lending  more 
efficient  and  more  economically  sustainable.  This  includes  the  development  ofinitia- 
tives. 

Third,  and  finally,  the  critical  question  is  whether  the  new  CRA  regulations  suffi- 
ciently address  problems  with  current  CRA  administration,  or  whether  additional 

legislation  is  needed.  It  is  this  question  that  I  would  like  to  focus  on  for  the  remain- 
der of  my  testimony. 

NationsBank  believes  that  the  new  regulations  represent  revolutionary  progress 
in  the  advancement  of  community  development  lending.  Specifically,  progress  has 
been  accomplished  in  three  areas: 

•  The  administrative  burdens  of  the  current  regulations  have  been  greatly  reduced. 
This  burden  reduction  will  decrease  NationsBank  costs  and  increase  our  ability 
to  focus  on  generating  results. 

•  The  performance  orientation  of  the  rating  process  will  drive  capital  investment 
into  underserved  markets. 

•  The  open  dialogue  encouraged  by  the  regulatory  agencies  in  formulating  the  regs 
marks  a  new  tone  of  cooperation  among  banks,  community  advocates,  and  regu- 
lators. 

All  of  this  progress  WILL  favorably  impact  low-income  people  and  low-income 
areas. 

Arriving  at  this  outcome  was  no  easy  accomplishment.  Regulators,  banks,  and 
community  groups  have  been  working — and  working  hard — on  this  for  more  than 
2  years.  In  light  of  this  effort — and  given  the  broad  scope  of  the  reform-NationsBank 
believes  these  new  regulations  should  be  given  a  chance  to  work  before  additional 
CRA  legislation  is  considered. 

This  includes  any  legislation  that  might  offer  safe  harbor  or  small  bank  exemp- 
tion, as  well  as  legislation  which  require  additional  reporting  or  additional  respon- 

sibilities. You  may  note  that  this  position  differs  from  the  active  support  of  a  safe 
harbor  provision  that  I  have  previously  and  publicly  advocated.  I  do  remain  con- 

vinced that  we  should  pursue  safe  harbor  once  we  are  sure  that  we  have  a  regu- 
latory process  that  provides  for  effective  community  input  and  consistent  and  accu- 

rate performance  measurement.  HOWEVER,  pursuit  of  legislative  change  at  this 
point  is  counterproductive  to  the  advancement  of  community  development  and  to 
the  achievement  of  workable  CRA  regulation. 

I  have  been  advised  by  many  that  these  comments  are  contrary  to  the  opinions 
of  other  banks.  In  offering  them  1  am  risking  good,  productive  relationships  with 
other  bankers  who  are  sincere  and  accomplished  community  development  lenders. 
NationsBank  remains  stalwart,  however,  in  its  belief  that  what  is  in  the  best  inter- 

est of  our  neighborhoods  is  in  the  best  interest  of  our  companv.  Additional  legisla- 
tion at  this  time  may  not  be  in  the  best  interest  of  our  neighDorhoods. 

In  closing,  I  encourage  you  to  support  the  aggressive  regulatory  reform  that  the 
agencies  have  put  forth.  Tnese  reforms  will  do  much  to  benefit  banks  and  our  com- 

munities. Whatever  standards  are  set,  NationsBank  will  exceed  them.  Not  because 

we  have  to,  but  because  our  communities — and  our  own  success — depends  on  it. 
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NationsBank  Corporation 

730  13th  Street.  NAV.  Sth  F'.oor 
Washinpon.  DC  20005 
Tel  202  624-1018 
Fax  202  737-1847 

NationsBank 
Community  Investment  Program 
Fact  Sheet 

Description: 

Program 
Mission: 

The  NationsBank  Community  Investment  Program  (CtP)  is  a 

collection  of  special  products  and  services  developed  for  low- 
and  moderate-income  individuals  and  for  small  businesses. 

NationsBank  is  committed  to  being  the  community  investment 

leader  in  the  (inandal  services  industry  through  the 

development  and  delivery  of  effective  programs,  products  and 

services  that  generate  lending  and  investment  in  underserved 
markets  in  a  manner  that  benefits  NationsBank  communities 

and  shareholders. 

Background:        NationsBank  established  its  Community  Investment  Program  in 

1 988,  and  since  then  has  set  a  high  standard  for  aggressive, 

proactive  community-focused  lending  and  support.  The 
NationsBank  Community  Investment  Group  is  staffed  by  140 

professionals  who  work  full  time  to  develop  innovative 

programs  and  services  for  economic  and  community 

development. 

Commitment:        In  1 992,  NationsBank  made  a  1 0-year,  $  1 0  billion  commitment 

to  community  development  lending.  Targets  include: 

*  consumers  in  low-  and  moderate-income  areas  or  those  with 

incomes  below  80  percent  of  the  market  median; 

*  small  businesses  and  businesses  in  low-  and  moderate- 
income  areas; 

*  real  estate  projects  that  use  low-income  housing  tax  credits 
or  benefit  low-income  consumers; 

*  agricultural  loans,  including  government-sponsored  loans; 
loans  to  non-profit  groups,  financial  intermediaries  and 

others  serving  low-  and  moderate-income  areas;  and 

*  spedal-purpose  credit  programs,  such  as  the  Child  Care 
Development  Loan  Fund. 

USA 

05^ 
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Results:  In  1 992,  the  first  year  of  the  $  1 0  billion  commitment, 

NationsBank  loaned  $2.2  billion  to  consumers  in  low- and 

moderate-income  areas  for  mortgages,  home  improvements, 

education,  auto  financing  and  debt  consolidation  and  to  small 

businesses  to  help  them  expand.  In  1 993,  $2.9  billion  was 
loaned  in  these  markets. 

Areas  of  Consumer  and  Small  Business  Education 

Emphasis:  Affordable  Housing 

Small  Business  Development 
Access  to  Rnancial  Services 

Low-  and  Moderate-Income  Consumer  Issues 

Initiatives:  Education  and  Technicol  Assistance  -  NationsBank  established 

the  Education  and  Technical  Assistance  unit  in  1 992  to  develop 

consumer  education  curricula  and  work  with  community-based 
organizations  to  deliver  credit  education  and  technical 

assistance  to  consumers  and  small  businesses  in  traditionally 

underserved  neighborhoods.  By  the  end  of  1 993, 

NationsBank  had  teamed  with  more  than  200  community 

partners  to  facilitate  free  Home  Buyer,  Banking  Basics  and 

Community  Small  Business  education  programs  that  nearly 

1 0,000  participants  have  attended. 

Product  Development-  NationsBank  develops  and  delivers 

products  and  services  to  meet  identified  community  needs. 

Products  vary  depending  on  the  needs  of  the  community.  Most 

banking  centers  offer  special  checking  accounts  with  reduced 

rates,  residential  mortgage  programs  with  flexible  financing 

requirements,  and  small  business  loans  for  operating  services. 

Public/Private  Partnerships-  NationsBank  seeks  opportunities 

to  create  and  implement  partnerships  with  the  public  and 

private  sectors  to  promote  community  development.  Examples 
include  working  with  the  NAACP  to  create  Community 

Development  Resource  Centers  and  partnering  with  the 

National  Urban  League  to  establish  Community  Loan  Review 
Boards. 
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Initiatives:  Community  and  Economic  Development-  NationsBank 

(cont.)  emphasizes  affordable  housing  and  technical  assistance  to 
small  businesses  in  underserved  areas.  Services  include 

mortgage  and  home  improvement  loans,  small  business 

operating  assistance,  small  busineu  loans,  student  loans  and 
education  programs. 

Target  Marketing  -  NationsBank  uses  nontraditional  messages 
and  selected  medio  specifically  to  reach  the  low-  and 
moderate-income  sectors  and  small  businesses. 

Community  The  Community  Development  Equity  Group  (CDE]  includes 

Development       the  Community  Development  Corporation  (CDC),  a 

Equity  Group:      subsidiary  of  NationsBank  that  is  dedicated  to  revitalizing  low- 
income  neighborhoods.  Established  in  1 978,  the  CDC 

provides  real  estate  development  services  and  creative 

financing  for  residential  and  commerdal  developments  in  inner- 

dty  areas.  CDE  oUo  includes  the  Small  Business  Investment 

Corp.  (SBIC),  which  makes  equity  investments  in  economically 

disadvantaged  small  businesses  and  businesses  located  in 

historically  underserved  areas.  In  1 993,  CDE  created  Nations 

Housing  Fund  to  invest  $1 00  million  in  affordable  rental 

housing  developments  that  qualify  for  low-income  housing  tax 
credits. 

Community 
Investment 

Executive: 

Community 
Investment 

Regionol 

Managers: 

Catherine  P.  Bessant 

Senior  Vice  President 

Principal  Community  Investment  Officer 

Barry  Smith 
Florida,  Georgia, 

Tennessee,  Kentucky 

404/607-4231 

Carlton  Tolbert 
Texas 

214/508-1513 

Sally  Barley 

Maryland,  Virginia, 

Washington,  D.C. 

410/547^094 

Monica  McDaniel 

North  Carolina,  South  Carolina 

803/929^423 

NationsBank        NationsBank  Corporation  is  a  financial  services  company 

Baelcground:       fhot  provides  products  and  services  nationally  and 

internationally  to  individuals,  businesses,  corporations, 

instituHonal  investors  and  government  agendes.  NationsBank 

has  a  retail  banb'ng  franchise  in  1 0  stales  and  the  District  of 
Columbia  and  consumer  finance  oHicas  in  33  states. 

5/94 



435 

Na::onsBjnk  Corpori-.f.r. 

T30  15th  Stre*:.  NW   i:-  Floor 
Washington.  DC  iOWS 

Te:  202  624101' 

Fax  202  73:- '.^47 

NationsBank 

1 993  National  Community  Investment  Highlights 

Initiatives 

USA 

099 

Made  more  than  35,000  calls  on  small  and  minority-owned  businesses 

to  solicit  new  banking  relationships  and  to  expand  existing  ones. 

In  partnership  with  the  National  Urban  League,  NationsBank 

established  Community  Loan  Review  Boards  in  1 8  NationsBank  dties. 

The  purpose  of  the  Community  Loan  Review  Board  is  to  provide  any 

NationsBank  applicant  who  has  been  denied  a  home  mortgage 

or  home  improvement  loan  the  opportunity  for  additional  review.  The 

Community  Loan  Review  Board  also  offers  free  credit  counseling. 

Instituted  the  NationsBank  Neighborhood  Program,  whereby 

NationsBank  associates,  community  leaders  and  residents  work 

together  to  address  the  needs  of  underserved  inner-dty 
neighborhoods.  NationsBank  Neighborhood  targets  inner<ity 

communities  that  hove  inadequte  social  services,  little  or  no  new 

economic  development  and  that  have  traditionally  been  underserved 

by  financial  institutions. 

Developed  on  extensive  network  with  more  than  200  community 

partners  to  facilitate  consumer  credit  education  end  small  business 
technical  assistance.  Provided  more  than  500  credit  education 

seminars  including  Home  Buyer  Education  classes  and  Banking  Basics 

classes  to  more  than  1 0,000  participants. 

Established  a  partnership  with  the  Enterprise  Social  Investment 

Corporation  to  create  the  $1 00  million  Nations  Housing  Fund.  The 

partnership  provides  the  largest  investment  in  affordable  housing  tax 

credit  properties  in  the  United  States. 

implemented  Community  Loan  Days  in  33  dties,  bringing  lenders  and 

other  NationsBank  assodates  to  the  community  to  take  loan 

applications,  provide  technical  assistance  and  conduct  a  variety  of 

credit  education  workshops. 
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Initiatives  (cont.) 

Through  the  NationsBank  Small  Business  Landing  Unit,  committed  or 

invested  in  various  specialized  programs  to  provide  equity  and  loan 

financing  to  small  businesses  in  low>and  modarote-income  areas. 

Continued  pariidpation  in  the  Child  Care  Development  Loan  Fund  to 

provide  long^erm  funding  to  child-care  facilities  with  loon  guarantees 
provided  by  the  U.S.  Small  Business  Administration. 

Supported  educational  initiatives  including  Adopt-A-School,  Adopt-A- 
Role-Model,  Kids  Bank,  Junior  Achievement  and  Partners  in  Education. 

Continued  implementation  of  th@  minority  and  women-owned  vendor 
policy  calling  for  1 0%  of  NationsBank  outside  purchases  to  be  with 

minority  suppliers.  This  corporate  goal  was  exceeded  in  1 993. 

Results 

Loaned  more  than  $^63.2  million  in  mortgage  and  home  improvement 

loans  to  families  in  low- and  moderate-income  areas. 

Conducted  more  than  23,000  meetings  with  community  leaders  to 

discuss  the  credit  needs  of  the  community  and  to  identify  possible 
solutions. 

Participated  in  more  than  1 ,600  outreach  programs  that  provided 

credit  education  and  increased  awareness  of  NationsBank  products 

and  services  to  small  businesses  and  limited-income  consumers. 

Continued  an  aggressive  advertising  campaign  targeted  to  low-  and 

moderate-income  consumers  and  small  and  minority-owned  businesses 

throughout  the  NationsBank  franchise  to  promote  the  Bank's  image, 
credit  products  and  education  services. 

Conducted  training  sessions  for  NationsBank  assodates  on  new 

community  investment  programs  and  market  development  strategies. 
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NationsBank  Corporation 

TiO  lith  Street.  N\V.  8ih  Floor 

Washington.  DC  20<X).5 

Tel  20-2  6-24-IOlS 

Fa.x  202  :.37-l'347 

NationsBank 

Making  a  Difference:  NationsBank  Lends  $5.1  Billion  In 
Low-  and  Moderate-Income  Neighborhoods 

$10  BILLION  COMMUNITY  INVESTMENT  LOAN  COMMITMENT 

NationsBank  committed  to  make  a  minimum  of  $10  billion  in  community  investment 
loans  over  a  ten  year  period.   Since  the  first  year  of  the  commitment,  NationsBank  has 
loaned  more  than  $5. 1  billion  in  low-  and  moderatenncome  areas,  $2.2  billion  in  1  992 
and  $2.9  billion  in  1  993.  To  date.  36%  of  the  loans  were  made  to  consumers  and 
64%  to  businesses. 

COMMUNITY  INVESTMENT  CONSUMER  LENDING 

1993  Consumer  Lending 

(Mortgage  Corp.,  Secured  by  Real  Estate  and  Other  Consumer) 
National:  Made  68,878  consumer  loans  totaling  $  1,007,408,000  to  consumers  in 
low-  and  moderate-income  areas,  a  1%  decrease  in  loans  from  1992. 

COMMUNITY  INVESTMENT  COMMERCIAL  LENDING 

1993  Business  Lending 

Notional:    Made  5,487  business  loans  totaling  $1,015,884,000  in  low- and  moderate- 
Income  areas,  a  1  2%  decrease  in  loans  from  1  992. 

1993  Commercial  Real  Estate  Loans 

National:    Made  2,805  commercial  real  estate  loans  totaling  $838,970,000  for 
programs  in  low-  and  moderate-income  areas,  a  62%  increase  in  dollars  from  1992. 

1993  Agricultural  Lending 

National:    Made  680  agricultural  loans  totaling  $36,537,000  in  low-  and  moderate- 
income  areas,  a  22%  decrease  in  loons  from  1992. 

COMMUNITY  INVESTMENT  LENDING  HIGHLIGHTS 

1993  Small  Business  Lending 

Nationol:    Made  36,362  loons  in  amounts  of  less  than  $500,000  each  to  businesses, 
totaling  $2,485,975,000  ,  a  9%  increase  in  loans  from  1992. 

USA 

099 
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1993    Community  lnv«iim*nr  Reiulli 

Pcge  2 

COMMUNITY  INVESTMENT  LENDING  HIGHLIGHTS(CONTINUED) 

1993  Housing  Related  Lending  by  Census  Tract 

(excluding  refinanced  loans) 

Notional:  Made  10,515  home  mortgage  and  home  improvemenMocns  totaling 

$463,270,000  in  low-  and  moderate-income  census  tracts,  a  24%  increase  in  loans 
from  1992. 

1993  Housing  Related  Lending  to  Minorities 

(excluding  refinanced  loans) 

National:  Made  1  1, 1 83  home  mortgage  and  home  improvement  loons  totaling 

$608,480,000  to  minority  applicants,  a  29%  increase  in  loans  from  1992. 

1 993  U.S.  Small  Business  Administration  (SBA)  Lending 

Notional:    Made  250  SBA  loans  totaling  $65,31  1,000,  a  33°o  incsase  in  loans  from 
1992. 

1 993  Child  Care  Development  Fund  Lending 

National:    Made  2  1  loans  totaling  $4,092,000  through  the  child  cere  development 
fund,  a  9%   decrease  in  loans  from  1  992. 

For  more  information  about  the  f^ationsBanlc  Community  Inveshnerrt  Program,  please 

contact  Patti  Escudero  at  (214)508-2239. 

5/94 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  MACK 
FROM  HENRY  G.  CISNEROS 

Q.l.  The  Kirchman  Corporation,  a  banking  software  company  in 
Florida,  has  a  regulatory  compliance  service  for  the  banking  indus- 

try. Their  1-800  phone  number,  which  is  available  to  every  bank 
in  the  country,  receives  about  1,000  regulatory  compliance  calls  per 
week.  I  am  told  that  the  most  questions  by  far  concern  the  Real 
Estate  Settlement  Procedures  Act.  The  most  common  complaint  is 
that  the  regulations  are  unclear,  complex,  and  difficult  to  apply. 

"Confusing,  maddening,  and  frustrating,"  are  the  polite  adjectives 
used  to  describe  these  regulations.  Kirchman  informs  me  that  fi- 

nancial institutions  and  even  banking  regulators  frequently  call 
them  after  they  are  unable  to  get  an  answer  from  your  Depart- 

ment. What  are  you  doing  or  what  would  you  suggest  be  done  to 
rectify  this  problem? 

A.1.  RESPA  consists  of  four  types  of  disclosure  requirements  (Sec- 
tions 4,  5,  6,  and  10)  and  a  prohibition  on  referral  fees  for  settle- 
ment services  (Section  8).  Almost  all  of  the  confusion  and  com- 

plaints about  RESPA  regulations,  concern  regulations  under  Sec- 

tion 8's  prohibition  on  referral  fees — not  regulations  implementing 
the  disclosure  requirements.  Over  the  years,  HUD  has  shied  away 
from  answering  difficult  Section  8  questions,  which  often  pit  one  in- 

dustry sector  against  another.  In  the  last  2  years,  however,  HUD 
has  taken  important  steps  to  move  through  the  inherited  backlog 
of  issues  under  Section  8.  Rulemakings  are  underway  to  address 
the  questions  on  which  the  industry  most  frequently  asks  HUD  to 
rule:  controlled  business  arrangement  employee  compensation;  fees 
for  computerized  loan  origination  systems;  disclosure  of  third  party 
fees  to  mortgage  originators;  volume-based  compensation;  com- 

pensation for  basic  origination  services;  investments  in  settlement 
service  joint  ventures;  and  charges  for  rental  space  in  real  estate 
offices. 

However,  much  of  the  frustration  experienced  by  the  industry 
stems  not  from  the  regulations  or  lack  thereof,  but  from  the  stat- 

ute. Section  8  was  written  20  years  ago,  when: 

•  The  process  of  purchasing  and  financing  a  home  was  very  dif- 
ferent than  it  is  today; 

•  Technology  did  not  provide  nearly  the  opportunities  it  does  today 
to  reduce  costs  and  increase  information; 

•  Consumers  were  less  well  informed;  and 
•  Forms  of  business  organization  in  the  settlement  service  industry 

were  very  different. 

As  a  result,  these  provisions  are  becoming  increasingly  difficult 

to  implement  in  today's  environment.  In  1974,  Congress  deter- 
mined that,  unlike  most  other  areas  of  commerce,  it  was  inappro- 
priate to  pay  referral  fees  for  referrals  of  settlement  service  busi- 

ness, because  homebuyers  were  uniquely  vulnerable  to  steering 
and  anticompetitive  behavior.  However,  Congress  also  provided 
that  settlement  service  providers  could  be  paid  by  those  in  a  posi- 

tion to  refer  them  business  if  the  payment  was  for  "goods  and  serv- 
ices actually  provided."  HUD  as  regulator  was  left  to  determine, 

without  setting  prices,  when  a  payment  was  a  payment  for  goods 
or  services  and  when  it  was  a  prohibited  referral  fee. 
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This  is  a  very  difficult  task,  becoming  more  difficult  as  tech- 
nology increasingly  makes  the  cost  of  processing  less  important  and 

the  economic  value  of  access  to  the  customer  greater.  Consolidation 
in  the  market  and  desperate  competition  for  access  to  the  customer 
increases  the  natural  market  pressure  to  pay  referral  fees.  When 
HUD  tries  to  stop  a  practice  that  is  apparently  designed  to  disguise 
referral  fees,  the  affected  parties  claim  HUD  is  interfering  with 
marketplace  decisions.  But  if  HUD  fails  to  stop  these  practices,  it 
is  charged  by  others  with  fostering  unfair  competition  and  steering 
of  unknowing  consumers.  Therefore,  HUD  would  benefit  from  fur- 

ther guidance  from  Congress  about  what  Congress  wants  HUD  to 
accomplish  in  this  changing  environment. 

Q.2.  According  to  testimony  at  the  Subcommittee  hearings  on  reg- 
ulatory relief  HUD's  Real  Estate  Settlement  Procedures  Act  rule- 
making and  interpretive  opinion  process  is  frequently  delayed  and 

is  often  inconsistent.  What  are  you  doing  to  rectify  this  situation? 
A.2.  In  November  of  1992,  HUD  published  a  new  set  of  regulations 
under  Section  8  and  withdrew  all  outstanding  informal  opinions. 
Withdrawing  these  opinions  was  designed  to  ensure  that  there  was 
not  any  inconsistency  between  older  positions  taken  in  individual 
cases  and  the  new  regulations  of  general  application.  Unfortu- 

nately, however,  the  new  regulations  did  not  address  all  of  the  is- 
sues that  the  old  informal  opinions  had  addressed  and  new  ques- 
tions have  arisen.  The  result  is  a  backlog  of  unanswered  questions. 

The  vast  majority  of  these  questions,  however,  will  be  answered 
by  the  pending  rulemakings  on  the  topics  listed  above.  Moreover, 
by  addressing  them  in  regulations  of  general  applicability,  rather 
than  on  a  case-by-case  basis,  HUD  is  forced  to  articulate  general 
principles  that  can  be  applied  by  the  industry  to  new  circumstances 
without  seeking  further  guidance  from  HUD.  Thus,  HUD  is  moving 
away  from  a  system  of  ad  hoc,  case-by-case  determination  of  what 
RESPA  permits.  We  could  never  hope  to  respond  to  every  request 

for  approval  or  guidance  on  each  company's  business  plan. 
Therefore,  we  are  concentrating  our  energies  on  establishing  gen- 

eral rules  that  can  be  easily  applied  to  a  variety  of  circumstances. 
As  these  rulemakings  are  completed  and  reduce  the  backlog  of  un- 

answered questions,  we  will  have  more  time  available  to  provide 
guidance  to  affected  parties  on  the  new  issues  that  arise. 

Q.3.  Is  there  overlap  between  your  Department's  regulation  under the  Fair  Housing  Act  and  the  oanking  regulations  under  both  the 
Equal  Credit  Opportunity  Act,  and  the  Truth-in-Lending  Act,  relat- 

ed to  real  estate  credit  transactions  that  could  be  eliminated  with- 
out diminishing  protection  to  consumers? 

A.3.  The  Fair  Housing  Act  (FHAct)  and  the  Equal  Credit  Oppor- 
tunity Act  (ECOA)  have  similarities;  the  FHAct  prohibits  discrimi- 
nation on  the  basis  of  race,  color,  religion,  sex,  handicap,  familial 

status  or  national  origin;  ECOA  prohibits  discrimination  based  on 
race,  color,  national  origin,  religion,  age,  receipt  of  public  assist- 

ance, sex,  and  marital  status.  The  Truth-in-Lending  Act  is  not  an 
antidiscrimination  law.  Instead,  it  requires  disclosures  of  certain 
information  to  all  consumers  involved  in  covered  transactions. 
The  FHAct  and  ECOA  are  complimentary  acts  which  differ  in 

significant  ways.  The  FHAct  prohibits  discrimination  in  housing-re- 
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lated  activities,  including  all  transactions  related  to  financing  and 
purchasing  a  home.  ECOA  applied  only  to  creditors,  and  prohibits 
discrimination  in  any  consumer  credit  transaction.  In  this  sense, 
the  FHAct  is  the  much  broader  of  the  two,  since  it  covers  the  range 
of  actors  involved  in  the  housing  finance  process,  including  apprais- 

ers, homeowners,  mortgage  insurers,  and  secondary  market  entities 
not  involved  in  the  actual  decision  to  originate  a  loan. 

The  FHAct  also  protects  a  wider  range  of  consumers  against  dis- 
crimination. While  ECOA  covers  applicants  for  credit,  the  FHAct 

protects  consumers  prior  to  submitting  a  loan  application.  It  also 
protects  consumers  involved  in  other  real  estate-related  trans- 

actions such  as  negotiating  the  purchase  of  a  home. 
ECOA  requires  more  lender  action  than  the  FHAct  in  certain 

other  areas.  It  requires,  for  example,  creditors  to  notify  applicants 
of  the  reasons  for  any  adverse  action  taken  against  tnem,  and  to 
provide,  upon  request,  a  copy  of  any  appraisal  report  that  was  pro- 

vided as  part  of  the  application  process.  Both  requirements  are  use- 
ful in  combating  housing  discrimination. 

While  the  acts  are  complimentary  in  terms  of  goals,  enforcement 
differs.  Twelve  Federal  administrative  agencies  have  enforcement 
authority  over  ECOA,  of  which  five  (the  Federal  Reserve,  the  Fed- 

eral Deposit  Insurance  Corporation,  the  Office  of  Comptroller  of  the 
Currency,  the  Office  of  Thrift  Supervision,  and  the  National  Credit 
Union  Administration)  have  supervisory  authority  over  some,  but 
not  all,  mortgage  lenders.  ECOA  requires  a  regulatory  agency  to 
notify  either  HUD  or  the  Department  of  Justice  and  the  consumer 
if  the  agency  has  reason  to  believe  that  a  violation  of  the  FHAct 
has  occurred.  The  FHAct  is  enforced  by  HUD,  private  lawsuits  and 
the  Department  of  Justice.  The  FHAct,  unlike  ECOA,  provides  the 
consumer  with  the  option  to  pursue  the  matter  through  an  admin- 

istrative hearing  process,  rather  than  the  Federal  courts. 
HUD  is  a  member  of  an  Administration  task  force  known  as  the 

Interageny  Task  Force  on  Fair  Lending.  This  group  is  composed  of 
HUD,  DOJ,  and  the  Federal  financial  regulatory  agencies.  One  of 
the  purposes  of  the  task  force  is  to  improve  coordination  among  the 
agencies  in  the  enforcement  of  the  FHAct  and  ECOA. 
The  task  force  is  reviewing  proposals  to  update  and  expand  the 

1991  Memorandum  of  Understanding  (MOU)  which  currently 
guides  HUD  and  the  regulators  in  the  investigation  of  FHAct  com- 

plaints. The  MOU  requires  the  agencies  to  give  each  other  advance 
notice  of  investigations,  and  to  take  other  actions  to  avoid  duplica- 

tion of  efforts.  The  task  force  is  considering  proposals  to  further  co- 
ordinate and  streamline  the  investigation  and  resolution  of  poten- 

tial FHAct  violations.  Any  overlap  in  regulatory  requirements  may 
be  addressed  through  this  coordinated  effort  without  diminishing 
the  rights  of  consumers. 
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COMMENTS  OF  THE  NATIONAL  CONSUMER  LAW  CENTER  ON  S.650 

THE  ECONOMIC  GROWTH  ASD  REGULATORY  PAPERWORK 

REDUCTION  ACT 

May  2  AND  3,  1995 

Mr.  Chairman  and  Members  of  the  Committee,  the  National  Consumer  Law  Cen- 
ter thanks  the  Committee  for  providing  the  opportunity  to  submit  comments  today 

regarding  the  devastating  impact  that  passage  of  S.650  would  have  on  our  low-in- 
come clients. 

The  National  Consumer  Law  Center  is  a  nonprofit  organization  specializing  in 
consumer  credit  issues.  We  work  with  thousands  of  attorneys  around  the  country, 
representing  low  income  and  elderly  homeowners,  who  request  our  assistance  with 
the  analysis  of  credit  transactions  to  determine  appropriate  claims  and  defenses 
their  clients  might  have.^  As  a  result  of  our  daily  contact  with  these  practicing  at- 

torneys we  have  seen  examples  of  predatory  home  equity  loans  from  almost  every 
State  in  the  union.^  Without  a  doubt,  passage  of  S.650  in  its  current  form 
would  aUow  that  sector  of  the  lending  industry  which  engages  in  abusive 
and  unconscionable  practices  to  grow  and  thrive.  The  positive  effects  of  the 

good  work  that  Chairman  D'Amato  did  in  the  last  Congress  through  his  sponsorship 
of  the  Home  Ownership  and  Equity  Protection  Act  would  be  completely  outweighed 
by  the  effects  of  the  deregulation  resulting  from  S.650. 

liiese  comments  have  four  parts: 

•  Part  1  deals  generally  with  the  most  dangerous  aspects  of  S.  650,  those  cast  as 
a  response  to  the  Rodash  case  (sections  113  through  120  of  the  bill). 

•  Part  2  is  a  section  by  section  analysis  of  Sections  101  through  120,  which  have 
the  greatest  impact  on  our  clients  bv  amending  the  Truth-in-Lending  Act  and  the 
Real  Estate  Settlement  Procedures  Act 

•  Part  3  outlines  a  proposed  solution  to  the  lender  requests  for  relief  from  Rodash 
type  actions  as  well  as  lender  complaints  about  regulatory  burden.  These  solu- 

tions will  not  only  reduce  regulatory  burden,  streamline  and  ease  regulatory  com- 
f)liance  requirements  in  the  home  loan  process,  but  also  provide  better  disclosures 
or  homeowners. 

•  Part  4  includes  a  number  of  true  case  histories  from  low-income  homeowners 
which  illustrate  the  importance  of  maintaining  the  minimal  protections  that  are 
in  current  law. 

Part  1:  S.650  Goes  Too  Far— It  Eviscerates  The  Truth-in-Lending  Act 

Although  the  stated  purposes  of  S.650  are  to  "increase  the  amount  of  credit  avail- 
able. .  .  ."  Instead  this  bill  essentially  guts  the  Truth-in-Lending  Act.  Among  a  vari- 

ety of  amendments,  two  massive  proposals  stand  out — either  one  of  which  would  re- 
duce Truth-in-Lending  to  a  meaningless  law  for  homeowners: 

•  The  right  of  rescission  for  all  loans  secured  by  first  liens ^  which  refinance  prior 
extensions  of  credit  would  be  eliminated.  This  would  leave  homeowners  without 
the  opportunity  to  escape  from  misleading  and  unfair  home  loans.  (Sec.  114  of 
S.650.) 

•  A  change  in  the  rules  governing  assignee  liability  which  would  make  it  virtually 
impossible  to  hold  assignees  liaole  for  disclosure  violations.  As  most  home  loans 
are  assigned,  this  change  would  leave  most  homeowners  without  any  remedy. 

^The  National  Consumer  Law  Center,  Inc.  (NCLC)  is  a  nonprofit  Massachusetts  corporation 
founded  in  1969  at  Boston  College  School  of  Law  and  dedicated  to  the  interests  of  low-income 
consumers.  NCLC  provides  legal  and  technical  consulting  and  assistance  on  consumer  law  is- 

sues to  legal  services,  Government  and  private  attorneys  across  the  country.  Usury  and 
Consumer  Credit  Regulation  (NCLC  1991)  and  Unfair  and  Deceptive  Acts  and  Practices  (NCLC 
1991),  two  of  eleven  practice  treatises  published  by  NCLC,  and  our  newsletter,  NCLC  Reports 
Consumer  Credit  &  Usury  Ed.,  describe  the  law  currently  applicable  to  home  equity  loan  trans- 
actions. 

^Some  examples  of  the  types  of  outrageous  practices  we  have  seen  may  be  found  in  NCLC 
publications,  such  as  Hobbs,  Keest,  DeWaal,  "Consumer  Problems  with  Home  Equity  Scams, 
Second  Mortgages,  and  Home  Equity  Lines  of  Credit,"  (AARP  1989);  Keest,  "Second  Mortgage 
Lending:  Abuses  and  Regulation,"  (NCLC,  for  Rockefeller  Family  Fund,  1991);  "Nature  Abhors 
a  Vacuum:  High-I^te  Lending  in  Redlined,  Minority  Neighborhoods  in  Boston,"  and  "Principal 
Padding:  The  Prepaid  Payment  Pyramid,"  9  NCLC  Reports  Consumer  Credit  &  Usury  Ed.  (May/ June  1991). 

^  Other  than  those  covered  by  the  1994  Home  Ownership  and  Equity  Protection  Act,  called 
"high-cost  mortgages"  by  many  in  the  industry.  It  should  be  noted  that  this  exemption  would 
not  protect  the  vast  majority  of  loans  made  on  the  marketplace,  including  a  substantial  portion 
of  abusive  loans. 
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Moreover,  it  removes  all  market  incentives  for  ensuring  compliance  with  the  law. 
(Sec.  118  of  S.  650.) 

Other  amendments  that  S.650  would  make  to  the  Truth-in-Lending  Act  (not  one 
of  which  would  benefit  consumers)  include: 

•  A  "tolerance"  in  the  finance  charge  disclosure,  equal  to  $100  would  be  allowed. 
The  effect  of  this  would  be  that  the  creditors  could  deliberately  fail  to  include  up 
to  a  hundred  dollars  of  charges  in  the  disclosure  of  finance  charge,  without  violat- 

ing TILA — when  the  essential  purpose  of  TILA  is  to  require  the  exact  disclosure 
of  the  cost  of  credit.  (Sec.  115  of  S.650.) 

•  A  total  limitation  of  liabiUW  for  damages  or  rescission  for  many  mortgages  loans 
already  made.  (Sec.  116  of  S.650.) 

•  A  prohibition  on  the  equitable  extension  of  the  rescission  period  beyond  3  years, 
which  courts  have  used  as  a  method  of  last  resort  to  provide  relief — as  a  defense 
to  a  foreclosure — in  a  very  few  abusive  loan  situations.  (Sec.  117  of  S.650.) 

•  The  Federal  Reserve  Board  would  be  allowed  to  waive  or  modify  the  right  of  re- 
scission without  any  guidelines  limiting  those  reductions  in  the  important  right 

of  rescission  to  instances  where  it  would  benefit  consumers.  (Sec.  120  of  S.  650.) 

Background 

Most  of  Part  H  of  S.  650  is  a  response  to  the  decision  in  the  recently  decided  case 

of  Rodash  v.  AIB  Mortgage  Co.^  In  Rodash,  after  the  consumer-plaintiff  was  forced 
into  foreclosure  because  her  loan  required  payments  in  excess  of  her  income,  she 

rescinded  based  on  the  lender's  violations  of  Truth-in-Lending.^  The  appellate  court 
upheld  the  rescission,  saying: 

The  burdens  imposed  on  creditors  are  minimal,  especially  when  compared 

to  the  harms  that  are  avoided.  The  appellee's  actions  in  this  case  dis- 
regarded that  policy.^ 

The  reaction  of  the  mortgage  banking  industry  to  this  decision  was  to  implore 
Congress  to  retroactively  change  Truth-in-Lending,  despite  the  fact  that  the  law  has 
been  clear  on  these  points  aU  along. 

A  Deal  That  Is  No  Longer  A  Deal 

The  mortgage  banking  industry  first  went  to  Congress  requesting  emergency  re- 
lief from  the  effects  of  tne  Rodash  decision  in  the  fall  of  1994.  After  extensive  nego- 

tiations with  representatives  of  consumers,  an  amendment  was  attached  to  the  bill 
amending  the  Fair  Credit  Reporting  Act.  This  amendment  gave  the  industry  the  re- 

lief it  sought — protection,  even  retroactively,  from  lawsuits  alleging  violations  of 
TILA  found  to  be  illegal  by  the  Rodash  court.  The  amendment  also  changed  the  law 
prospectively  to  ensure  that  lenders  would  know  how  to  make  disclosures  on  these 
charges,  without  risking  legal  exposure  in  the  fiiture. 

The  amendment  drafted  in  late  1994  failed  to  pass  Congress  because  the  bill  to 
which  it  was  attached  hit  a  snag  in  the  Senate,  Yet,  the  mortgage  industry  lobbied 
forcefully  for  its  passage — because  the  amendment  addressed  every  one  of  the  indus- 

try concerns  raised  by  the  Rodash  case. 
Unlike  the  1994  amendments.  Part  II  of  S.  650  does  not  just  respond  to  lender  con- 

cerns raised  by  Rodash — it  goes  much  further. 

Bankers  Need  A  "Tolerance"  For  Adding  Up  Money? 
Current  regulations  allow  a  $10  tolerance  on  the  finance  charge;  in  other  words, 

a  creditor  can  avoid  liability  for  an  inaccurate  disclosure  of  the  finance  charge  if  the 
inaccuracy  is  no  greater  than  $10.  S.650  would  allow  mortgage  lenders  to  fail  to 
include  in  the  finance  charge — a  crucial  disclosure  of  the  cost  of  credit  under  TILA — 
as  much  as  one  hundred  dollars  of  charges.  Mistakes  in  arithmetic  are  already  for- 

given by  TILA7  Sec.  115  of  S.  650  would  allow  deliberately  hidden  charges. 
TILA  requires  the  disclosure  of  numbers  which  reveal  the  various  components  of 

the  cost  of  credit,  including  the  "amount  financed"  and  the  "finance  charge."  Each 
of  these  disclosures  are  determined  by  combining  a  sum  of  a  series  of  independent 
numbers.  It  is  the  appropriate  arithmetical  amalgamation  of  these  numbers  that 
TILA  requires.  To  say  that  one  number  is  less  important  because  it  is  only  one  num- 

*16  F.3d  1142  (11th  Cir.  1994). 
"Once  a  loan  is  rescinded  under  TILA,  a  homeowner  still  owes  the  amount  borrowed;  the 

lender  only  loses  its  profits. 
«16  F.3dat  1149. 

^§  130(c)  of  TILA  exempts  creditors  from  liability  for  errors  (even  beyond  the  current  $10  tol- 
erance) resulting  from  clerical,  calculation,  computer  malfunction  and  programming,  and  print- 

ing errors. 
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ber  among  many,  misses  the  point  of  the  strict  rules  of  disclosure  created  by  the 
Truth-in-Lending  law.  It  is  precisely  the  strict  requirement  that  each  number  be 
specifically  disclosed  that  makes  the  TILA  required  disclosures  helpful  at  all  to  con- 

sumers. With  S.  650,  lenders  would  be  able  to  call  their  charges  to  consumers  some- 
thing they  are  not. 

To  put  Sec.  115  of  S.  650  in  perspective,  consider  whether  bankers  have  tolerances 
of  hundreds  of  dollars  when  disclosing  profits  and  losses  to  the  IRS?  Or  to  their 
stockholders?  Or  to  their  correspondent  banks?  Consider  whether  borrowers  have  a 
tolerance  in  the  forgiveness  of  the  debt  equal  to  the  tolerance  allowed  the  creditor 
in  disclosing  the  costs  of  the  debt? 

The  purpose  of  TILA  is  to  require  the  disclosure  of  the  cost  of  credit.  Tolerances 
in  these  disclosures  beyond  a  few  dollars  vitiate  the  whole  purpose  of  the  Act.  If 
this  provision  were  allowed  to  pass  the  Congress,  TILA  would  no  longer  provide 
meaningful  disclosures  of  the  cost  of  credit  to  many  homeowners. 

The  Right  of  Rescission— The  Last  Line  of  Defense  For  Homeowners 

In  1968,  just  as  in  1995,  Congress  had  been  alerted  to  the  significant  risk  of  los- 
ing the  family  home  due  to  ill-considered  or  overreaching  home  equity  lending.®  The stories  in  1968  were  the  same  as  the  stories  in  1995,  which  is  why  Congress  enacted 

a  cooling  off  period  to  allow  consumers  to  think  about  the  risk  of  borrowing  on  their 
home,  in  the  quiet  of  their  living  room,  away  from  the  sales  pressure,  ana  with  full 
and  accurate  information  about  the  cost  of  the  step  they  were  about  to  take.  The 
right  to  rescind  is  extended  beyond  3  days  only  if  the  lender  does  not  give  full  and 
accurate  information  about  one  or  more  of  the  6  pieces  of  information  Congress 

deemed  the  most  critical.®  Even  then,  that  right  is  cut  off  at  3  years. ^°  When  a 
consumer  exercises  that  right,  the  security  interest  is  canceled,  the  lender  cannot 

keep  finance  charges  or  costs,  and  the  borrower  must  tender  the  loan's  real  proceeds back  to  the  lender. 

Compliance  is  Enforced  Through  Deterrence.  The  rig:ht  to  rescind  the  loan 
is  necessary  to  deter  noncompliance  with  the  crucial  requirements  of  the  TILA 
law.^^  It  is  also  TILA  that  keeps  competitive  forces  at  work,  as  the  most  eflicient 
lenders  can  disclose  the  lowest  cost,  and  attract  more  consumers.  It  is  those  honest, 
eflicient  lenders  who  will  lose  when  higher  cost,  inefiicient  lenders  can  wrongly  dis- 

close lower  costs  without  fear  of  any  significant  consequences. 
The  Deterrence  Provided  by  the  Possibility  or  Rescission  Works.  There  is 

no  doubt  that  the  vast  majority  of  lenders  who  make  home  loans  in  the  United 
States  have  never  been  subject  to  a  TILA  rescission.  This  is  because  on  most  loans, 
made  by  most  home  lenders,  there  are  no  TILA  violations.  This  shows  that  TILA 
is  working.  Lenders  are  properly  disclosing  all  of  the  costs  of  credit  in  almost  all 
cases.  Most  lenders  are  sufficiently  concerned  with  the  threat  of  rescission  that  they 
ensure  that  their  loans  are  not  subject  to  it,  they  properly  make  TILA  disclosures. 
If  the  remedy  of  rescission  is  removed,  so  is  the  impetus  lor  conipliance  with  TILA. 
The  Right  of  Rescission  Provides  Some  Balance  in  the  Deregulated  Mar- 

ketplace. It  has  been  recognized  since  biblical  times  that  borrowers  need  some  pro- 
tection from  overreaching  lenders.  Borrowers  are  often  desperate  to  obtain  what 

only  the  lender  can  provide — immediate  money.  For  centuries,  this  vast  difference 
in  bargaining  power  has  been  the  reason  for  the  close  regulation  of  consumer  credit. 
However,  in  1980,  Congress  prohibited  States  from  imposing  caps  or  ceilings  on 
loans  secured  by  first  liens  on  homes.  In  1982,  Congress  extended  this  prohibition 
of  consumer  protections  by  outlawing  the  limitation  on  terms  and  conditions  of  these 
loans  secured  by  first  liens  on  homes.^^  The  justification  for  this  deregulation  was 
the  strict  requirement  of  disclosure  of  all  the  costs  and  terms  of  the  credit.  The  ra- 

tionale was  that  as  long  as  full  and  fair  disclosure  is  required,  the  market  will  police 

*Not  all  home-secured  loans  are  rescindable.  Only  nonpurchase  money  loans  secured  by  the 
borrower's  principal  dwelling  are. 

"Finance  charge,  amount  financed,  APR,  total  of  payments,  payment  schedule,  and  notice  of 
right  of  cancellation. 
^"Common  law  recoupment  allows  defendants  in  civil  actions  to  raise  claims  they  have 

against  a  plaintiff  as  a  defense,  even  if  the  statute  of  limitations  has  run  on  that  statute. 

^^  Banks  understand  the  logic  of  deterrence.  They  justify  charging  $25  for  late  payments  or 
bounced  checks  that  cost  them  only  $1  to  2  dollars  \n  order  to  deter  consumers  from  making 
late  payments  or  bouncing  checks. 

^Congress'  contribution  to  this  problem  can  be  traced  to  the  passage  of  (1)  The  Depository 
Institutions  Deregulation  and  Monetary  Control  Act  of  1980,  §501  (ofien  referred  to  as 
"DIDMCA"),  codified  at  12  U.S.C.  §  I735f-7a,  which  preempted  State  usury  ceilings  on  mortgage 
lending  secured  by  first  liens  (whether  purchase  money  or  not);  and  (2)  the  passage  of  the  Alter- 

native Mortgage  Transaction  Parity  Act  of  1982  (often  referred  to  as  "AMTPA"),  12  U.S.C. 
§3800,  et  seq.,  which  preempted  State  limitations  on  risky  "creative  financing"  options,  such  as 
negative  amortization  loans,  or  balloon  notes. 
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itself.  Thus,  deregulation  of  home  lending  was  premised  on  the  strict  enforcement 
of  the  disclosure  rules  in  TILA. 

S.  650  Would  Leave  Homeovimers  Obtaining  Already  Deregulated  Loans 
With  No  Protections.  Sec.  114  of  S.  650  proposes  to  exempt  the  same  loans  which 
are  already  deregulated  as  to  rates  and  terms  from  the  only  remaining  protections 
borrowers  have — the  right  to  full  and  accurate  information  about  loan  terms,  and 
rescission  if  these  disclosures  are  not  made. 

As  was  recognized  by  the  103rd  Congress  with  the  passage  of  the  Home  Owner- 
ship and  Equity  Protection  Act,  many  older  Americans  and  many  minority  Ameri- 
cans have  been  the  victims  of  an  industry  that  has  developed  in  the  vacuum  created 

by  the  lack  of  regulation  of  home  loans.  The  complete  absence  of  caps  on  the  in- 
terest rates  ana  fees  that  lenders  can  charge  on  many  of  these  loans,  as  well  as 

the  dramatic  increases  in  home  values  over  the  last  decade,  has  led  to  the  develop- 
ment of  an  entire  industry  which  targets  less  sophisticated  homeowners  and  en- 
gages them  in  high  priced  and  unfair  loan  practices.  High-interest  rates  and  other 

abusive  loan  terms  are  typical.  Consumers  are  often  coaxed  into  signing  loans  for 
which  there  is  no  reasonable  probability  that  they  will  be  able  to  repay. 

In  many  elderly,  minority,  or  low-income  neighborhoods,  the  number  of  houses 
sold  at  foreclosure  have  skyrocketed  due  to  these  abusive  loans.  With  the  significant 
exception  of  TILA  rescission,  most  State  and  Federal  laws  are  generally  inapplicable 
to  these  loans.  Despite  the  rampant  unfairness  of  many  of  these  loans,  there  is  often 
only  one  way  to  save  the  home  from  foreclosure — rescind  for  a  TILA  disclosure  viola- 

tion.i3 The  right  of  rescission  is  the  only  tool  left  under  State  or  Federal  laws  generally 
available  to  save  homes  from  foreclosure  due  to  abusive  loan  terms.  Cutting  back 
on  its  use  will  leave  homeowners  generally  with  no  protection  whatsoever  from  over- 

reaching lenders,  and  with  no  way  to  save  their  homes. 

Part  2:  Section-By-Section  Analysis  Of  S.  650  As  It  Affects 
Low-Income  Consumers 

Section   101.     Coordination  of  the  Truth-in- Lending  Act  and  the  Real  Estate 
Settlement  Procedures  Act. 

Generally,  there  is  no  problem  with  requiring  that  these  two  laws  be  coordinated, 
however  there  are  a  number  of  problems  with  the  specific  provisions  of  this  section. 
First,  there  is  no  requirement  that  disclosures  be  made  in  the  most  informative  and 
helpful  manner  for  consumers.  Second,  (on  page  5,  line  17)  there  is  a  specific  prohi- 

bition against  new  disclosures,  so  that  the  only  way  the  Federal  Reserve  Board 

would  be  permitted  to  "coordinate"  the  two  laws  would  be  to  eliminate  some  of  the 
existing  disclosure  requirements.  Instead,  more  appropriately,  there  should  be  an  in- 

struction for  new,  consistent  and  coordinated  disclosures  to  be  made  under  both 
laws.  [In  fact,  our  proposal  outlined  in  Part  3  of  this  testimony,  does  just  that — sets 
out  amendments  to  the  Truth-in-Lending  Act  and  RESPA  which  will  eliminate 

much  of  the  duplication  between  the  two  laws,  simplifies  the  lenders'  requirements, 
and  improves  the  quality  of  the  information  provided  to  the  consumer.] 

The  other  major  change  implemented  by  tnis  section  would  be  to  shift  regulatory 
authority  of  RLSPA  from  HUD  to  the  Federal  Reserve  Board.  This  probably  goes 
too  far.  RESPA  has  both  disclosure  requirements  and  substantive  requirements  (re- 

garding escrow  accounts  and  unfair  acts  during  settlement).  It  makes  much  more 
sense  to  shift  the  regulatory  authority  over  disclosures  to  the  Federal  Reserve 

Board,  while  leaving  the  substantive  regulations  within  HUD's  bailiwick. 
Section   102.     Elimination  of  Redundant  Regulators. 

In  addition  to  making  clarifying  changes  to  RESPA  regarding  the  change  in  regu- 
latory authority  from  HUD  to  the  Board,  this  section  sets  out  the  specifications 

which  the  Board  is  instructed  to  use  regarding  these  disclosure  requirements.  Con- 
spicuously absent  from  the  specifications  is  any  language  requiring  the  regulations 

to  ensure  or  facilitate  helpful  and  timely  disclosures  to  be  made  to  consumers. 
This  section  further  deals  with  enforcement  of  compliance.  The  addition  of  the 

language  in  section  (d)  giving  the  Federal  Trade  Conunission  enforcement  authority 
is  good,  however,  there  would  still  be  no  private  right  of  action  for  the  failure  to 
make  required  RESPA  disclosures. 

Section   103.     General  Exemption  Authority  for  Loans. 
This  section  requires  the  Board  to  exempt  some  transactions  from  TILA  coverage 

altogether.  The  section  is  unnecessary,  and  clearly  not  written  for  the  benefit  of  con- 

•■^^It  was  widely  recognized  during  the  congressional  discussions  of  the  Home  Ownership  and 
Protection  Act  of  1994  that  this  Act  alone  will  not  address  all  of  the  abusive  home  lending. 



453 

sumers.  The  Board  already  has  authority  to  exempt  classes  of  transactions  which 

"in  the  judgment  of  the  Board  are  necessary  or  proper  to  effectuate  the  purposes 
of  this  title,  to  prevent  circumvention  or  evasion  thereof,  or  to  facilitate  compliance 

therewith."  (Section  105  of  TILA.) 
Conspicuously  absent  from  the  list  of  factors  the  Board  is  instructed  to  use  to  de- 

termine which  classes  of  transactions  to  exempt  are  any  that  relate  to  the  protection 
of  the  borrowing  public,  or  the  importance  of  maintaining  and  strengthening  home- 
ownership.  Further,  the  factors  that  are  listed  are  unclear  in  the  intent  and  their 
effect.  For  example,  the  first  factor  mentions  small  loans.  Does  this  imply  that  on 
small  loans  TILA  disclosures  and  protections  would  not  be  necessary?  Yet  those  are 
exactly  the  types  of  loans  which  low-income  borrowers  are  most  likely  to  obtain,  and 
which  are  already  rife  with  abuses.  Should  the  Georgia  citizens  who  borrowed  $600 
and  $581  not  be  told  theirs  were  57.64  percent  and  58.11  percent  loans,  respec- 

tively? Should  the  Utah  customers  at  a  local  finance  company  not  be  told  the  com- 
pany charges  anywhere  from  280  percent  to  420  percent  for  loans  of  $100  to  $200? 

Should  South  Carolina  borrowers  not  be  told  that  loans  of  less  than  $150  can  cost 

more  than  100  percent?  ̂ '' 
Section   104.     Reductions  in  Real  Estate  Settlement  Procedures  Act 

Regulatory  Burdens. 

Among  the  changes  that  would  be  made  in  this  section  is  the  repeal  of  the  RESPA 
coverage  of  loans  secured  by  subordinate  liens.  There  are  two  issues  with  this  pro- 

posal. The  most  serious  problem  is  that  the  prohibition  against  kickbacks  to  loan 
brokers  would  be  repealed  for  junior  lien  loans.  There  is  no  justification  for  such 

a  repeal.  This  anti-kickback  provision  is  one  of  the  few  Federal  substantive 
consumer  laws  that  provide  real  protection  to  consumers.  Repealing  this  protection 
would  encourage  the  growth  of  reverse  incentives  in  the  mortgage  broker  industry. 
Without  a  prohibition  against  kickbacks  by  a  lender  to  a  broker,  market  forces  re- 

ward the  brokers  who  refer  borrowers  to  the  most  expensive  lenders,  rather  than 

the  cheapest. 
Secona,  assuming  the  disclosures  required  by  RESPA  provide  valuable  informa- 

tion to  borrowers  who  are  providing  their  homes  as  security  for  a  loan,  there  is  no 
justification  for  not  providing  the  same  disclosures  for  junior  lien  loans.  [See  our 
proposal  in  Section  3  below  regarding  a  method  of  making  RESPA  disclosures  and 
TILA  disclosures  more  streamlined  and  more  helpful  to  consumers.] 

Section  111.     Exemption  for  Certain  Borrowers. 

This  proposal  (called  the  sophisticated  borrower  exemption)  is  deplorable.  This 
section  would  exempt  from  TILA  coverage  all  credit  transactions  involving  consum- 

ers with  annual  incomes  over  $200,000  or  having  assets  over  $1,000,000.  As  advo- 
cates exclusively  for  low-income  consumers,  we  find  this  proposal  very  scary.  Once 

the  U.S.  Congress  starts  passing  different  consumer  protection  laws  based  on  the 
wealth  of  the  consumer,  it  is  not  hard  to  imagine  the  day  when  the  poor  are  ac- 

corded less  protection,  because  of  their  poverty.  It  is  also  very  difficult  to  see  how 
this  proposal  will  benefit  the  lenders,  as  with  it  they  would  have  to  prepare  two  dif- 

ferent sets  of  disclosure  documents.  Also,  we  all  should  remember  that  while 
$2(X),000  may  seem  a  generous  annual  income  in  1995,  in  15  years  or  so,  this  figure 
may  fall  squarely  among  the  average  earned  income  for  very  middle-class  families. 

Section   112.     Alternative  Disclosures  for  Adjustable  Rate  Mortgages. 

This  section  provides  the  lender  with  an  alternative  to  the  current  disclosures  re- 
quired for  adjustable  rate  mortgages  in  both  the  open  end  and  closed  end  credit  sec- 

tions of  TILA.  The  alternative  disclosure  is  simply  a  sentence  that  says  the  monthly 
payment  may  increase  or  decrease.  This  alternative  information  is  of  minimal  use 
to  the  consumer.  Of  far  more  benefit  to  the  consumer  would  be  the  requirement  that 
the  lender  disclose  the  maximum  possible  payment  under  the  loan.  Assuming  the 
borrower  draws  the  maximum  allowed  from  the  credit  line,  and  the  interest  rates 
goes  to  highest  level,  information  about  the  resulting  payment  would  be  of  far  more 
value  to  the  consumer  than  either  the  current  disclosures  or  the  new  sentence  pro- 

posed by  S. 650. 

Section  113.     Treatment  of  Certain  Charges. 

This  is  the  first  of  the  "Rodash  fixes."  This  section  would  ensure  the  exclusion  of 
three  types  of  charges  from  the  finance  charge:  charges  imposed  by  third  party  clos- 

^* These  rates  are  not  fictional;  they  are  real  life  examples  from  NCLC  files,  and  the  files  of 
the  attorneys  who  work  directly  with  these  borrowers.  See  also  Paul  Tosto,  "Alternative  banks 
oOen  profit  fix)m  the  poor,"  The  State,  p.  lA  (December  26,  1993). 
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ing  agents,  intangible  tax  fees,  and  loan  document  preparation  fees.  We  only  have 
a  comment  on  the  first  proposal. 

The  proposed  language  would  exclude  from  the  finance  charge  fees  imposed  by 
third  party  closing  agents  if  the  creditor  does  not  expressly  require  the  imposition 
of  the  charge  and  does  not  retain  the  charge  and  has  not  required  the  use  of  the 

third  party  imposing  the  charge.^'  We  would  recommend  adding  the  requirements that  the  creditor: 

(1)  has  no  control  over  the  imposition  of  the  charge; 
(2)  has  not  required  the  service  inducing  the  charge; 
(3)  has  no  reasonable  way  of  knowing  the  amount  of  charge  at  the  time  the  disclo- 

sures are  prepared; 
(4)  has  not  required  the  use  of  the  third  party  imposing  the  charge;  and 
(5)  is  not  related  to  or  affiliated  with  the  third  party. 

Adding  the  requirement  that  the  creditor  does  not  require  the  particular  service 
for  which  the  agent  is  charging  the  borrower  tracks  the  recently  published  change 
to  the  Commentary  regarding  what  should  be  excluded  from  the  finance  charge  by 
the  Board.  (See  63  Federal  Register  16777,  April  3,  1995.)  [Also  see  Part  3  of  this 
testimony  regarding  our  proposal  to  include  all  charges  in  the  finance  charge  except 
those  charges  imposed  by  third  party  closing  agents  meeting  the  above  criteria.] 

Further,  to  ensure  that  only  de  minimis  charges  are  excluded  from  'the  finance 
charge  in  this  way,  we  propose  that  the  total  amount  to  be  excluded  from  the  fi- 

nance charge  because  of  third  party  imposed  charges  be  limited  to  $100. 

Section   114.     Exemptions  from  Rescission. 

As  stated  above,  this  proposal  would  eliminate  the  right  of  rescission  for  all  loans 
secured  by  first  liens  which  refinance  prior  extensions  of  credit.  This  would  leave 
homeowners  without  the  opportunity  to  escape  from  misleading  and  unfair  home 
loans. 

This  exemption  would  not  include  those  loans  covered  by  the  1994  Home  Owner- 

ship and  Equity  Protection  Act,  called  "high-cost  mortgages"  by  many  in  the  indus- 
try. By  no  means  would  this  exception  from  the  proposed  exemption  protect  home- 

owners from  abusive  loans.  There  are  still  tens  of  thousands  of  loans  on  the  market- 

place which  are  not  cau^t  within  the  high  trigger  requirements  of  the  hig^-costs 
mortgage  law,  for  which  homeowners  should  have  the  right  of  rescission.  Indeed,  the 
efiect  of  this  proposal  would  leave  the  vast  majority  of  loans  made  on  the  market- 

place, including  a  substantial  portion  of  abusive  loans  without  virtually  the  only  pro- 
tections homeowners  now  have  from  deceptive  home  loans. 

As  this  proposal  has  gained  notoriety,  homeowners  of  all  income  levels  have  come 
forward  with  stories  of  necessary  uses  of  the  right  of  rescission — within  the  original 
3  days — and  afterwards.  Homeowners  need  the  right  of  rescission  not  only  in  the 

archetypal  "abusive"  home  loan  setting,  but  often  also  when  dealing  with  a  reputa- 
ble lender.  All  too  frequently,  homeowners  have  found  when  they  get  to  closing  that 

the  terms  or  rates  on  the  loans  they  are  being  asked  to  sign  are  different  than  those 
to  which  they  had  agreed.  Often,  because  of  the  dozens  oi  pieces  of  paper  which  are 
placed  before  them  in  rapid  succession  for  their  signature,  they  do  not  appreciate 
the  full  extent  of  the  discrepancies  between  what  they  had  agreed  to  in  the  applica- 

tion process  and  what  they  signed  at  closing. 
The  extra  time  to  digest  the  ramifications  of  all  the  terms,  the  rates,  and  the  fees, 

agreed  to  in  a  home  loan,  provided  by  the  3  day  right  of  rescission  is  an  essential 
protection  to  homeowners.  It  is  especially  important  in  light  of  the  fact  that  there 
are  virtually  no  other  limits  on  the  rates  and  terms  required  in  these  loans.  (See  ftill 
discussion  of  the  importance  of  the  right  of  rescission  in  Part  1  of  this  testimony.) 

Section  115.     Tolerances;  Basis  for  Disclosures. 

Taking  the  second  part  of  the  proposed  change  in  this  section  first — the  basis  for 
disclosure  for  per  diem  interest — we  have  no  objection. 

^^For  example,  it  is  the  lender  who  chooses  to  require  that  third-party  closing  agents  be 
used — inserting  another  layer  of  middlemen  into  the  loan  origination  process.  While  they  may 
ofTer  the  borrowers  a  choice  from  among  an  approved  list,  the  creditor  requires  that  a  third 

party  be  used.  Moreover,  it  selects  who  goes  on  the  list  from  which  the  borrower  may  "choose." 
Thus  it  is  the  creditor  who  has  the  choice  to  compete  on  costs  by  eliminating  the  middleman 
entirely.  Or,  if  it  chooses  to  insert  the  middlemen,  at  least  it  would  have  an  incentive  to  monitor 
those  middlemen  to  ensure  that  the  ones  who  do  the  job  efficiently  and  cheaply  are  the  ones 
who  make  the  list.  Without  such  a  requirement,  once  again,  reverse  competition  can  prevail, 
for  the  more  expensive  the  middleman,  the  more  the  lender  can  learn  in  interest  on  an  increased 
loan  balance. 
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This  is  not  the  case  with  the  first  proposed  change.  This  section  provides  that 
lenders  can  have  a  tolerance  of  $100  in  their  disclosure  of  the  finance  charge.  The 
effect  of  this  would  be  that  as  much  as  $100  in  fees  and  charges  could  be  hidden 
from  consumers.  There  is  no  justification  for  this. 

Lenders  say  they  need  clarity  on  what  charges  should  be  included  in  the  finance 
charge,  and  that  the  penalties  for  making  a  mistake  on  a  small  charge  is  too  great, 
and  unfair  to  lenders.  This  debate  should  be  held  in  the  context  that  it  was  the 
lenders  who  have  always  lobbied  for  the  various  exclusions  from  the  finance  charge, 
thus  leading  to  the  confusion  that  may  exist  today. 

The  best  response  we  can  provide  is  to  recommend  that  from  henceforward  every- 
thing that  the  consumer  must  pay  due  to  the  fact  that  a  loan  is  being  obtained  must 

be  included  in  the  finance  charge.  The  only  exclusions  should  possibly  be  those 
small  charges  imposed  by  the  third  party  closing  agent  over  which  the  lender  has 
no  control,  and  from  which  the  lender  receives  no  benefit.  Our  proposal  to  deal  with 
this  problem,  as  well  as  the  coordination  of  RESPA  disclosures  with  TILA  disclo- 

sures is  set  out  in  Part  3  of  this  testimony. 

Section   116.     Certain  Limitations  on  Liability. 
These  retroactive  exclusions  from  liability  would  excuse  lenders  on  virtually  all 

outstanding  loans.  In  fact,  these  exclusions  from  liability  far  exceed  even  the  prospec- 
tive changes  proposed  by  the  bill.  This  proposal  essentially  asks  the  United  States 

Congress  to  insert  itself  into  disputes  currently  waging  in  the  courts  on  the  appro- 
priate penalties  that  lenders  should  pay  for  their  continued  and  systematic  viola- 

tions of  clear  and  unambiguous  provisions  of  TILA.  This  is  all  proposed  under  the 
?aise  of  the  necessity  to  protect  lenders  from  liability  of  the  Rodash  case  progeny, 

et,  the  proposal  goes  far  oeyond  anything  determined  by  the  Rodash  court. 
Not  only  would  the  lenders  be  excused  from  liability  in  class  actions,  but  also  for 

all  individual  actions  filed.  Specifically,  the  proposal  in  Section  139  would  exempt 
from  liability  lenders  who  failed  to  disclose  properly: 

•  The  fee  for  the  intangible  tax  which  was  disputed  in  the  Rodash  case.  (Sec. 
139(aXlXA).)  This  retroactive  exclusion  does  correspond  to  a  prospective  change 

in  the  law.  It  also  corresponds  to  the  Federal  Reserve  Board's  treatment  of  these 
fees  in  its  Commentary.  {See  Commentary  §226.4(7XD),  63  Federal  Register 
\&111.  April  3,  1995.) 

•  Fees  for  preparation  of  deeds,  settlement  statements,  or  other  documents,  or  ap- 
praisals. (Sec.  139(aXlXB).)  This  proposed  exclusion  is  absurd.  These  fees  are  al- 

ready sjjecifically  excluded  from  the  finance  charge  in  the  Truth-in-Lending  Act, 
and  have  been  for  many  years.  Lenders  who  have  deliberately  ignored  the  law  are 
now  trying  to  avoid  liability  for  their  behavior  in  flagrant  violation  of  the  law. 
They  cannot  claim  that  their  actions  were  a  mistake,  or  else  they  would  not  need 
this  retroactive  protection  from  liability.  Lenders  are  already  provided  with  pro- 

tection from  liability  for  bona  fide  or  accidental  errors.  (TILA  §  130(c).) 
•  Fees  for  charges  imposed  by  third  party  closing  agents.  (Sec.  139(a)(lXB).)  This 

retroactive  exclusion  does  correspond  to  a  prospective  change  in  the  law. 
•  As  much  as  $100  in  fees  which  were  improperly  excluded  from  the  finance  charge. 

(Sec.  139(bXlXA).)  This  retroactive  exclusion  does  correspond  to  a  prospective 
change  in  the  law.  But  the  effect  of  this  proposal  would  be  to  cut  out  virtually 
the  only  method  that  victims  of  abusive  home  loans  have  to  save  their  homes  from 
foreclosure. 

•  Fees  which  are  greater  than  those  required  to  be  disclosed.  (Sec.  139(bXlXB).) 
Section   117.     Limitation  on  Rescission  Period. 

This  section  would  stop  a  practice  in  which  the  courts  have  used  their  equitable 
powers  to  extend  the  right  of  rescission  beyond  the  statutorily  permitted  3  years, 

when  rescission  is  raised  as  a  method  of  recoupment  in  a  foreclosure.^^  The  limited 
use  by  the  courts  of  this  equitable  remedy  has  provided  one  of  the  few  methods 
courts  have  to  help  balance  the  interests  between  lenders  and  homeowners  who 
stand  to  lose  their  homes  because  of  abusive  loan  terms.  It  is  rarely  used,  but  of 
crucial  importance  when  it  is  used. 

The  reported  cases  in  which  this  right  has  been  exercised  are  few.  However,  one 
case  from  Colorado  reveals  why  the  change  proposed  in  this  section  would  work  an 

^*It  has  long  been  recognized  in  common  law  that  there  is  a  right  to  assert  a  claim  defen- 
sively which  would  be  barred  if  asserted  affirmatively.  Otherwise  it  would  be  manifestly  unfair 

to  allow  one  party  to  demand  performance  on  a  contract  to  which  the  other  party  has  a  valid 
defense.  Without  this  common  law  protection  to  assert  rights  by  way  of  defense,  the  parties  to 
a  contract  would  be  unevenly  protected  by  the  laws  which  enforce  the  rights  and  obligations 
under  the  contract.  See.  e.g.  Bull  v.  U.S.,  295  U.S.  247,  262  (1935). 
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injustice  for  homeowners.  In  Dawes  v.  Merchants  Mortgage  and  Trust  Corp.,^''  the borrowers,  Mr.  and  Mrs.  Dawes,  did  not  receive  a  proper  notice  of  their  rignt  to  re- 
scind their  transaction,  something  agreed  upon  by  all  parties.  They  also  stopped 

making  payments  after  nearly  a  year  when  it  became  obvious  that  improvements 
promised  by  the  creditor  would  not  be  completed.  But  then  nothing  happened  for 
more  than  4  years,  when  suit  was  filed  on  the  note  by  Merchants,  a  bank  which 
had  obtained  the  note  by  assignment.  Two  years  later,  the  Dawes  notified  the  plain- 

tiff of  their  intention  to  rescind  in  the  nature  of  recoupment. 
The  Colorado  Supreme  Court  permitted  the  rescission  by  recoupment  after  that 

claim  had  been  denied  as  a  matter  of  law  by  the  lower  courts.  It  held  that  if  the 
rescission  claims  were  barred  by  reason  of  the  statute  of  limitations  the  lenders 

could  avoid  the  penalties  intended  by  the  Truth-in-Lending  Act  and  profit  from  its 
violations  simply  by  waiting  3  years  before  bringing  suit.  For  the  same  reasons,  this 
proposal  should  not  pass. 

Section  118.    Assignee  Liability. 

Changing  the  statute  by  omitting  just  a  few  words,  this  provision  would  virtually 
eliminate  all  assignee  liability  for  TILA  violations.  As  almost  all  home  loans  (as  well 
as  car  loans)  are  assigned,  the  effect  of  the  elimination  of  assignee  liability  would 
be  to  make  it  impossible  to  challenge  improper  disclosures,  or  even  raise  those  viola- 

tions of  this  disclosure  law  as  a  defense  to  a  foreclosure  or  other  action  to  collect 
on  a  debt.  It  should  be  noted  that  this  section  affects  all  consumer  credit,  not  just 
credit  secured  by  the  home. 
There  should  be  no  misunderstanding  regarding  the  impact  of  this  pro- 

posal. Its  passage  would  dispatch  the  Truth-in-Lending  Act  to  the  wayside 
in  terms  of  consumer  protection  laivs.  As  it  would  no  longer  be  enforceable 
in  the  majority  of  consumer  loans,  it  would  doubtfully  be  complied  with  in 
many  instances. 

This  section  also  would  clarify  that  the  servicer  of  a  loan  would  not  be  treated 
as  an  assignee.  There  is  no  problem  with  this  concept,  so  long  as  the  servicer  were 
required  to  provide  the  consumer  with  the  name  and  address  of  the  assignee  or  owner 
of  the  loan. 

Section   119.     Modification  of  Waiver  of  Right  of  Rescission. 

This  section  would  provide  the  Federal  Reserve  Board  unlimited  authority  to  mod- 
ify or  waive  all  the  crucial  rights  created  under  the  section  establishing  the  right 

to  rescind  certain  home  loans.  Currently  the  Board's  authority  in  this  regard  is  lim- 
ited to  when  it  finds  such  action  necessary  for  homeowners  to  meet  bona  fide  emer- 

gencies. The  proposal  has  no  standards  whatsoever  for  the  Board  to  use  in  exercis- 

ing this  serious  limitation  on  consumers'  rights.  There  is  no  justification  for  such 
a  broad  exercise  of  uncontrolled  discretion  regarding  this  essential  right  to  be  dele- 

gated by  Congress. 

Section   120.    Applicability. 

Unlike  other  laws  amending  the  Truth-in-Lending  Act,  which  always  require  the 
implementation  of  regulations  before  making  the  law  effective,  this  provision  would 
make  all  changes  effective  immediately  following  ratification. 

Part  3:  Proposed  Resolution  to  the  Issues  Raised  by  S.  650 

There  are  two  issues  raised  by  the  proposed  changes  to  the  Truth-in-Lending  Act 
and  RESPA  in  S.  650:  prospective  changes  to  TILA  (and  RESPA),  and  some  response 

to  the  lending  industry's  cries  that  the  secondary  maricet  is  going  to  collapse  under 
the  weight  of  Rodash  actions. 
We  oner  a  proposal  regarding  the  simplification  of  the  disclosure  requirements 

under  TILA  and  RESPA.  Regarding  retroactive  relief  which  would  cut  off  existing 
consumer  rights  under  existing  law,  we  uree  extreme  caution.  At  a  minimum  all  in- 

dividual actions  for  violations  of  existing  law  should  not  be  compromised.  Further, 
to  the  extent  that  liability  under  class  actions  is  limited,  it  should  be  only  for  those 
violations  that  Congress  is  certain  are  so  de  minimis  that  the  equities  truly  lay  with 
the  lenders. 

Regarding  the  prospective  changes  in  the  laws,  generally  we  propose  to  change 
the  definition  of  finance  charge  to  include  everything  related  to  the  cost  of  credit. 
This  makes  compliance  very  easy  for  creditors,  and  it  places  all  lenders  on  a  level 
playing  field.  It  thus  strengthens  the  role  that  competition  can  play  in  the  market- 

place, to  the  advantage  of  efficient  lenders.  The  finance  charge  would  be  itemized 
in  all  transactions  secured  by  a  principal  dwelling.  RESPA  disclosures  would  be 

"683  P.2d  796  (Colo.  1984). 
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dropped  altogether.  In  their  stead,  lenders  would  be  required  to  provide  a  good  faith 
estimate  of  the  finance  charge,  itemized,  as  well  as  the  amount  financed,  also  item- 
ized. 
More  specifically,  the  finance  charge  would  be  disclosed  as  one  figure,  under 

which  two  separate  disclosures  would  also  be  made:  the  finance  charge  to  be  paid 
during  the  term  of  the  loan  (which  would  include  interest,  mortgage  insurance  pre- 

miums, etc.),  and  prepaid  finance  charges  (which  would  include  settlement 
charges — individually  itemized — as  well  as  insurance  premiums).  All  the  specific 
items  making  up  each  of  the  two  components  of  the  finance  charge  would  also  be 
itemized. 

There  would  be  a  specific,  and  limited  exception  for  third  party  charges  imposed 
by  a  settlement  agent,  the  total  of  which  coula  not  exceed  $100,  and  over  which  the 
lender  has  no  control  and  no  reasonable  way  of  knowing  the  amount  of  the  charge. 
Concerns  that  lenders  express  regarding  their  inability  to  know  the  charges  that 
would  be  imposed  by  settlement  agents  would  thus  be  alleviated.  At  the  same  time, 
consumers  would  be  protected  from  abusive  attempts  to  hide  lender  charges  within 
the  third  party  exception. 

In  lieu  of  the  RESPA  disclosures  currently  required,  lenders  could  provide  their 
good  faith  estimates  of  the  total  and  the  itemization  of  the  finance  charge  as  well 
as  the  amount  financed.  In  addition,  they  would  disclose  other  charges  to  be  paid 
outside  of  closing.  In  this  way  the  lenders  are  preparing,  and  consumer  are  receiv- 

ing, all  disclosures  related  to  the  transactions  in  the  same  format,  and  using  the 
same  language. 

This  proposal  would  benefit  lenders  who  try  to  keep  their  settlement  and  closing 
costs  down,  because  the  annual  percentage  rates  on  their  loans  would  reflect  these 
cost  savings.  Consumers  also  would  benefit  from  the  new  competitive  environment 
created  by  including  the  settlement  charges  in  the  annual  percentage.  Rate  compari- 

sons between  lenders  would,  for  the  first  time,  truly  reflect  all  of  tne  costs  of  credit 
with  the  particular  lender. 

Part  4:  Case  Histories  Regarding  the  Importance  of  Various  Measures 
Proposed  to  be  Changed  by  S.650. 

Mrs.  T. — The  Right  of  Rescission 

This  is  the  story  of  a  77  year  old  African-American  woman  from  North  Carolina, 
referred  to  here  as  Mrs.  T.,  who  is  about  to  lose  her  home  due  to  a  series  of  abusive 
home  loans.  Her  problems  began  when  she  signed  a  contract  with  a  now  defunct 
home  repair  company  for  a  new  roof  and  some  windows  (for  over  $13,000).  After  a 
series  oi  four  refinancings,  she  is  now  obligated  on  a  loan,  secured  by  her  home,  for 
over  $32,000. 

This  elderly  homeowner  subsists  on  a  monthly  $722  Social  Security  check,  which 
is  occasionally  supplemented  by  her  work  as  a  nursing  assistant  for  other  elderly 
people.  The  payments  on  her  current  mortgage — to  Ford  Consumer  Finance — are 
$455.75  a  month.  Although  it  is  hard  to  imagine  how  this  woman  is  able  to  live  on 
the  remaining  $266  a  month,  she  has  been  able  to  make  most  of  the  payments 
under  the  loan.  Regardless  of  how  hard  she  tries  to  make  the  payments  for  the 
seven  year  term  of  the  note,  however,  she  will  never  be  able  to  make  the  last  one — 
which  is  a  balloon  payment  of  $32,411.  This  means  that,  for  6  years  and  11  months, 

Mrs.  T.'s  monthly  payments  are  $455.75;  the  very  last  monthly  payment  is 
$32,411.08.  The  total  of  these  payments  is  $70,238.33. 

Mrs.  T.  was  induced  to  refinance  the  original  loan  four  times  in  less  than  4  years. 
After  the  original  loan  for  her  new  $13,000  roof  (although  the  house  is  less  than 
1000  sauare  feet),  and  a  few  other  extensions  of  credit  along  the  way,  Mrs.  T.  has 
received  from  the  loan  companies  just  under  $23,000.  Since  this  nightmare  began, 
Mrs.  T.  has  repaid  the  loan  companies  almost  $18,000.  Yet,  today  she  still  owes  over 
$32,000.  Despite  her  payments,  the  debts  keeps  rising  because  each  time  there  was 
a  refinancing,  large  prepaid  finance  charges  and  large  settlement  fees  were  added 
to  the  amounts  owed. 

Mrs.  T.  is  about  to  lose  the  home  that  has  been  in  her  family  for  generations,  de- 
spite her  best  efforts  to  maintain  it,  and  pay  the  loans  secured  by  it.  North  Carolina 

law,  like  the  law  of  most  states,  allows  lenders  to  charge  whatever  they  want  on 
loans  like  these  extended  to  Mrs.  T.  She  is  using  the  one  remedy  that  is  available — 
Truth-in-Lending  rescission — to  try  to  save  the  nome.  In  addition  to  taking  advan- 

tage of  Mrs.  T.  these  lenders  violated  some  of  the  disclosure  requirements  of  the 
Truth-in-Lending  Act.  Although  there  is  a  clear  pattern  of  abuse,  because  of  the  de- 

regulation of  interest  rates  and  terms,  no  other  state  or  Federal  law  appears  to  have 
been  clearly  violated  in  this  case.  Truth-in-Lending  rescission  is  the  one  law  which 
may  enable  Mrs.  T.  to  keep  her  home. 
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Congressional  efforts  to  deal  with  abusive  home  lending  in  the  103rd  Congress 
were  helpful.  But  it  should  be  noted,  that  not  one  of  the  loans  extended  to  Mrs.  T. 
would  have  been  covered  by  the  Home  Ownership  and  Equity  Protection  Act  of 
1994. 

Mrg.  R. — The  Right  of  Rescission 

Mrs.  R.,  a  67-year  old  Washington,  D.C.  resident  went  to  Lender  G  who  advertises 
on  the  radio:  "$50  million  to  lend!"  She  contacted  them  about  a  consolidation  loan: 
$9,600,  mostly  unsecured  debt. 

Their  representative  came  to  her  house,  collected  her  bills  and  took  them  back. 
Three  days  later,  they  came  out  to  her  house  again,  picked  her  up  and  drove  her 
to  their  office  to  sign  some  papers.  These  papers  purported  to  be  a  16  percent  loan — 
secured,  of  course,  by  her  home. 

What  she  didn't  realize — until  4  years  later — was  that  Lender  G  was  not  the  lend- 
er. It  was  a  broker,  acting  for  a  national  bank. 

The  loan  was  for  significantly  more  than  $9,600.  There  was  a  nearly  $4,500  bro- 
kers fee,  $250  for  an  appraisal  that  never  took  place,  $440  of  other  closing  costs. 

And,  oh.  There  was  a  $6,765  charge.  Unbeknownst  to  her,  this  was  a  premium  for 
a  $40,000  term  life  insurance  policy.  Both  the  lender  and  the  broker  profit  from  this 
insurance  (a  commission  for  one,  and  the  lender  gets  an  extra  $10,900+  in  interest 
on  this  loan  from  it).  Mrs.  R.,  (or  rather  her  children)  can  never  possibly  benefit 
from  it,  as  the  lender  and  broker  knew.  It  requires  the  insured  to  be  working,  and, 
as  her  application  made  clear,  she  was  retired  at  the  time. 

This  $28,000  loan — of  which  only  $9,600  was  actual  consideration  for  her  bene- 
fit— had  her  paying  over  $400  a  month  until  she  is  77  years  old. 
This  loan — from  a  national  bank — disclosed  as  a  16  percent  loan — is  really  a  29+ 

percent  loan.  One  fully  secured  by  her  home. 

Had  Congress  not  preempted  D.C.'s  usury  ceiling  for  first  liens,  this  loan  would 
have  been  usurious.  As  it  is,  Mrs.  R.  can  use  TILA  rescission  to  stop  the  foreclosure 
sale  scheduled  on  her  home. 

If  Congress  now  curtails  her  rescission  right,  too,  what  will  older  homeowners  like 
Mrs.  R.  do  when  the  foreclosure  auction  comes? 

Ms.  M. — The  Right  of  Rescission  As  a  Defense 

Ms.  M.  is  an  84  year  old  Maryland  resident  taking  care  of  three  young  great 
frandchildren.  She  recently  faced  a  foreclosure  proceeding  on  her  home  after  falling 
ehind  on  her  mortgage  payments.  Her  only  source  of  income  was  social  security 

and  AFDC. 

Ms.  M.  fell  behind  on  her  mortgage  payments  because  her  Social  Security  check 
had  been  stolen  in  the  same  month  as  sne  had  provided  her  small  savings  to  a  fam- 

ily who  was  in  even  worse  shape  than  hers.  The  mortgage  she  fell  behind  on  secured 
a  loan  for  $11,000  at  a  20  percent  annual  interest  rate.  It  was  a  first  mortgage,  not 
used  to  purchase  her  home.  Settlement  charges  on  the  loan  totalled  approximately 
$3,400,  over  30  percent  of  the  loan  amount. 

After  the  lender  moved  to  foreclose,  Ms.  M.  raised  her  rescission  rights  as  a  de- 
fense, although  the  statute  of  limitations  on  rescission  had  expired.  At  the  hearing 

on  the  temporary  restraining  order,  the  creditor  agreed  to  stop  the  sale.  Later  the 
creditor  settled  by  voiding  the  mortgage,  eliminating  the  debt,  dismissing  the  fore- 

closure, and  paying  some  attorney's  fees.  Ms.  M.  would  have  lost  her  house  and  be- 
come homeless  with  her  three  great  grandchildren  but  for  the  protections  provided 

by  the  Truth-in-Lending  Act. 
If  S.  650  passes,  this  elderly  woman  would  have  had  no  remedy  because  rescission 

by  recoupment  would  be  barred. 

Mr.  and  Mrs.  B. — Assignee  Liability 

A  married  couple  with  two  children  who  live  in  Maryland  were  sold  home  im- 
provements by  a  door-to-door  salesman.  They  could  not  afford  to  pay  cash  and  the 

salesman  assured  them  that  he  could  get  them  financing.  They  specifically  stated 
that  they  did  not  want  a  second  mortgage  on  their  house  because  their  eldest 
daughter  has  Lupus  and  they  would  need  to  get  a  line  of  credit  on  their  home  to 
pay  medical  bills  not  covered  by  insurance.  They  were  assured  there  would  be  no 
mortgage  on  the  house.  The  salesman  came  back  with  a  number  of  papers  to  sign 
and  refused  to  give  them  copies.  They  were  told  to  sign  in  various  spots  and  the 
papers  were  stacked  on  top  of  each  other.  This  salesman  also  told  them  there  was 
no  mortgage.  Many  of  the  papers  were  not  yet  filled  in.  Those  that  were  dated  had 

the  date  of  the  salesman's  first  visit  which  was  a  couple  of  weeks  before  the  signing 
of  the  papers.  Thus,  the  couple  never  had  an  opportunity  to  cancel.  For  work  valued 
at  approximately  $4,000,  the  homeowners  owea  over  $11,000  given  the  length  of  the 
loan  and  an  interest  rate  of  15  percent.  The  contractor  had  an  arrangement  with 
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a  lender  to  immediatelv  buy  the  loan  from  the  contractor.  The  couple's  daughter  did need  intensive  medical  care  and  ultimately  died  from  complications  due  to  Lupus 
They  discovered  the  existence  of  the  second  mortgage  only  after  they  applied  for  and 
were  denied  an  equity  line  of  credit  because  thev  already  had  a  second  mortgage 

If  b.  650  passed  this  family  would  have  lost  their  home  because  they  could  not 
have  raised  legitimate  claims  to  void  the  loan  against  the  holder— the  assignee— of  the  their  mortgage. 
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Senator  Alfonse  D'Amato 
Chairman 
Committee  on  Banking,  Housing,  and  Urban  Affairs 
U.S.  Senate 
Washington,  D.C.   20510 

Dear  Senator  D'Amato: 

I  was  recently  contacted  by  a  constituent,  John  W.  Seuntjens,  who 
is  a  certified  general  real  property  appraiser  in  Iowa.   He  has 
expressed  concerns  on  behalf  of  himself  and  state  licensed/state 
certified  appraisers  in  the  United  States  about  Section  213  of 
S.650,  the  Economic  Growth  And  Regulatory  Paperwork  Reduction  Act 
of  1995. 

At  his  request,  I  ask  that  you  include  the  enclosed  testimony 
prepared  by  Mr.  Seuntjens  in  the  Banking  Committee  hearing  record 
on  S.650. 

Thank  you  for  your  assistance  on  this  matter. 

Sincerely, 

irles  E.  Grasslev       ^/ Charles  E.  Grassley 
United  States  Senator 
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Testimony 

Support  for  the 
Continuation  of  the  Appraisal  Subcommittee  as  it  Currently  Exists 

given  by 

John  W.  Seuntjens  and  Lynne  L.  Heiden 
Certified  General  Real  Certified  General  Real 

Property  Appraiser  Property  Appraiser 

Iowa  Appraiser  Advisory  Council  Nebraska  Real  Estate  Appraiser  Board 

Mapleton,  Iowa  Kearney,  Nebraska 

On  behalf  of 

State  Licensed  Appraisers and 

State  Certified  Appraisers 
in  the  United  States 

Regarding 

S.  650,  Section  213 

"Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995' 

United  States  Senate 

May  23,  1995 
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We  thank  you  for  allowing  us  to  give  this  testimony  on  behalf  of  the  State  Licensed  and 

Certified  Appraisers  who  support  the  Appraisal  Subcommittee  (ASQ.  Currently,  there  are  more  than 
88,000  State  Licensed  or  Certified  Appraisers  in  the  United  States. 

The  Appraisal  Subcommittee  (ASC)  of  the  Federal  Financial  Institutions  Examination  Council 
(FFIEQ  was  created  on  August  9,  1989,  pursuant  to  Title  XI  of  the  Financial  Institutions  Reform, 

Recovery  and  Enforcement  Act  of  1989.  The  purpose  of  Title  XI  is  to  "provide  that  Federal  financial 
and  public  policy  interests  in  real  estate  transactions  will  be  protected  by  requiring  that  real  estate 
appraisals  utilized  in  connection  with  federally  related  transactions  are  performed  in  writing,  in 
accordance  with  uniform  standards,  by  individuals  whose  competency  has  been  demonstrated  and 

whose  professional  conduct  will  be  subject  to  effective  supervision." 

In  general,  the  Appraisal  Subcommittee  oversees  the  real  estate  appraisal  process  as  it  relates 
to  federally  related  transartions,  as  defined  in  Section  1121(4)  of  Title  XI.  The  ASC  is  a  subcommittee 
under  the  FFIEC.  The  FFIEC  was  established  pursuant  to  Title  X  of  the  Financial  Institutions 

Regulatory  and  Interest  Rate  Control  Act  of  1978  to  create  an  interagency  body  empowered  to 
prescribe  uniform  principles  for  the  Federal  examination  of  financial  institutions. 

The  ASC  is  comprised  of  six  member  organizations,  including  respectively,  a  designee  from 
the  Office  of  the  Comptroller  of  the  Currency  (OCC),  the  Board  of  Governors  of  the  Federal  Reserve 

System  (FRB),  the  Federal  Deposit  Insurance  Corporation  (FDIQ,  the  Office  of  Thrift  Supervision 
(OTS),  the  National  Credit  Union  Administration  (NCUA),  collectively  known  as  the  Federal  Financial 
Institutions  Regulatory  Agencies  (Agencies),  and  the  Department  of  Housing  and  Urban  Development 
(HUD). 

Section  1103  of  Title  XI  sets  out  the  ASC's  general  responsibilities: 

"Monitor  the  requirements  established  by  the  States,  territories  and  the  District  of  Columbia  and 
their  appraiser  regulatory  agencies(State  agencies)  for  the  certification  and  licensing  of  appraisers. 

The  ASC  reviews  each  State's  compliance  with  the  requirements  of  Title  XI  and  is  authorized  by 
Title  XI  to  take  action  against  non-complying  states; 

•Monitor  the  requirements  established  by  the  Agencies  and  the  Resolution  Trust  Corporation 
regarding  appraisal  standards  for  federally  related  transactions  and  determinations  of  which 
federally  related  transactions  will  require  the  services  of  State  licensed  or  State  certified 

appraisers: 

•Maintain  a  national  registry  of  State  licensed  and  certified  appraisers  (Federal  Registry)  who  may 
perform  appraisals  in  federally  related  transaaions; 

•Monitor  and  review  the  practices,  procedures,  activities  and  organizational  structure  of  the 
Appraisal  Foundation  (TAF);  and 

•Transmit  an  annual  report  to  Congress  regarding  the  activities  of  the  ASC  during  the  preceding 
year. 

1. 
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In  1994,  the  national  scheme  of  appraisal  regulation  intended  by  the  implementation  of  Title 
XI  was  fully  in  place,  and  related  Federal  and  State  regulatory  programs  were  in  full  operation. 
Contributing  to  this  progress  were  the  actions  taken  by  The  Appraisal  Subcommittee,  the  State 

agencies.  The  Appraisal  Foundation,  including  the  Appraiser  Qualifications  Board,  the  Appraisal 
Standards  Board,  and  the  Agencies. 

The  Appraisal  Subcommittee  encourages  States  to  develop  reciprocity  agreements  that  readily 
authorize  appraisers  who  are  licensed  or  certified  in  one  State  (and  who  are  in  good  standing  with 
their  State  appraiser  certifying  or  licensing  agency)  to  perform  appraisals  in  other  States.  The  Federal 
Registry  allows  States  to  verify  this  standing. 

The  Appraisal  Subcommittee  monitors  and  reviews  the  activities  of  The  Appraisal  Foundation 
and  funds  that  portion  of  TAF  expenses  that  relate  to  the  activities  of  the  Standards  Board,  the 
Qualifications  Board  and  the  membership  activities  of  its  Board  of  Trustees  under  Standards  1,  2  and 
3  of  the  Uniform  Standards  of  Professional  Appraisal  Practice.  The  Appraisal  Standards  Board 

approved  a  calendar  year  1995  grant  of  $495,000  to  The  Appraisal  Foundation  in  support  of  the 
activities  of  its  board  of  directors  and  the  Standards  and  Qualifications  Boards.  In  December  of 

1994,  the  Standards  Board  published  the  1995  edition  of  the  Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP). 

The  Appraisal  Subcommittee's  activities  are  now  funded  by  annual  Registry  fees  of  $25  from 
each  appraiser  who  is  State  licensed  or  certified  to  perform  appraisals  in  federally  related 
transactions.  Title  XI  requires  State  agencies  to  forward  these  fees  to  the  Appraisal  Subcommittee 

at  least  annually.  In  1989,  Title  XI  authorized  a  one-time,  $5  million  advance  from  the  Secretary  of 
the  Treasury  to  be  used  for  start-up  funding  for  ASC.  During  1994,  the  Appraisal  Subcommittee 
reimbursed  the  Treasury  $750,000  and  developed  a  plan  to  reimburse  the  Treasury  annually.  All 
advances  should  be  repaid  by  the  end  of  fiscal  year  2000.  Additionally,  operations  of  the  ASC  are 
not  currently  funded  by  taxpayer  dollars. 

The  Appraisal  Subcommittee  staff  is  comprised  of  a  small  (eight  employees),  full-time, 
professional  staff  in  its  administrative  offices.  The  Executive  Director  aas  as  the  Appraisal 

Subcommittee's  Secretary.  The  organization  and  responsibilities  of  the  ASC's  senior  staff  are  as fellows: 

"Executive  Direaor-Responsible  for  formulating,  implementing  and  evaluating  policies,  procedures 
and  programs  for  carrying  out  the  day-to-day  operations  of  The  Appraisal  Subcommittee. 

•Associate  Director  for  Administration-Responsible  for  the  Registry  and  for  providing  financial  and 
facilities  management,  personnel  and  payroll,  procurement  and  contracting  and  government  technical 
representative  services  to  the  ASC,  the  Executive  Director  and  ASC  staff. 

•Associate  Director  for  Policy  and  Programs-Responsible  for  managing  the  analysis  of  Federal  and 
State  appraisal  requirements,  formulation  of  guidelines,  development  of  analytical  projects  needed 

to  achieve  the  goals  of  Title  XI  and  for  ASC  field  reviews  of  State  appraiser  regulatory  programs  to 
determine  compliance  with  Title  XI. 
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'General  Counsel-Responsible  for  the  professional  legal  work  of  the  ASC.  Serves  as  legal  advisor 
to  the  ASC,  its  Executive  Director  and  the  ASC  staff,  and  renders  legal  advice  with  regard  to  statutes 
and  other  laws  that  concern  regulation  of  the  appraisal  industry  and   ASC  operations. 

In  1994  the  following  items  were  completed  by  The  Appraisal  Subcommittee: 

1.)  As  required  by  Title  XI,  the  ASC  continued  the  process  begun  in  1991  of  monitoring  the 

States'  requirements,  practices  and  procedures  for  the  certification  and  licensing  of  appraisers.  Part 
of  this  oversight  function  has  been  the  performance  of  field  reviews  of  State  appraiser  regulatory 

programs. 

2.)  The  ASC  monitored  the  activities  of  The  Appraisal  Foundation  (a  private,  not  for  profit 

organization  charged  by  Title  XI  with  the  responsibility  of  establishing  minimum  uniform  appraisal 
standards  and  appraiser  qualifications  criteria).  The  critical  functions  of  The  Appraisal  Foundation: 

Board  of  Trustees.  The  Trustees  make  the  appointments  to  the  Appraisal  Standards  Board 

and  the  Appraiser  Qualifications  Board.  They  also  approve  the  budgets  for  The  Appraisal  Standards 
Board  and  the  Appraiser  Qualifications  Board.  There  are  31  persons  on  the  Board  of  Trustees,  to 
include  but  not  limited  to  representatives  from  professional  appraisal  organizations. 

Appraisal  Standards  Board  (ASB).  The  Standards  Board  normally  meets  six  times  per  year 
and  addresses  the  important  issues  of  revising  USPAP,  issuing  statements  on  appraisal  standards  and 

issuing  advisory  opinions.  The  Standards  Board  also  updated  its  Guide  for  Instructors  teaching 
courses  or  seminars  on  the  Uniform  Standards  of  Professional  Appraisal  Practice,  developed  a  Draft 

Glossary  of  Appraisal  Terminology  for  USPAP  and  prepared  a  mid-year  supplement  for  USPAP. 

One  of  the  most  important  items  addressed  by  The  Appraisal  Standards  Board  in  1994  was  the 
issuance  of  Statement  No.  7,  Permitted  Departure  from  Specific  Guidelines  for  Real  Estate  Appraisals. 
The  ASB  also  revised  parts  of  the  Departure  Provision,  use  of  the  Departure  Provision  in  the 

development  of  a  Limited  Appraisal,  and  gave  options  allowing  appraisers  the  opportunity  to  provide 

appraisal  reports  to  clients  in  "Self-Contained,"  "Summary"  or  "Restricted  Formats".  The  ASB  held 
a  series  of  regional  informational  meetings  to  explain  Statement  No.  7  and  the  related  revisions  to 
USPAP,  which  were  attended  by  appraisers,  regulators  and  users  of  appraiser  services. 

Appraiser  Qualifications  Board  (AQB).  The  AQB  normally  meets  three  times  a  year.  They 
are  responsible  for  establishing  minimum  criteria  for  appraisers  to  become  certified.  They  have 

recently  increased  the  educational  criteria  which  will  be  effeaiveas  of  January  1,  1998.  Their  long- 
term  planning  goals  include:  a.)  development  of  criteria  for  the  different  disciplines  covered  in 

USPAP;  b.)  development  of  a  real  property  and  personal  property  body  of  knowledge  and  a  model 
curriculum;  and  c.)  act  as  a  national  accrediting  body  for  appraisal  education  providers.  The  AQB 
has  the  authority  under  Title  XI  to  review  and  approve  State  certified  appraiser  examinations.  All 
State  examinations  are  based  on  content  outlines  issued  by  the  AQB. 
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3.)         The  Appraisal  Subcommittee  frequently  issues  Policy  Statements  to  assist  States  in  the 
development  and  administration  of    criteria    for  certifying,  licensing  and  supervising  real  estate 
appraisers.   These  Statements  reflect  the  general  framework  that  the  ASC  is  using  to  review  a  State 
program  for  compliance  with  Title  XI  and  include  in  brief  the  following: 

Statement    1:  State  Regulatory  Structure  and  Independence  of  Funaions; 

Statement   2:  Appraiser  Classifications; 

Statement  3:  Appraisal  Standards; 

Statement  4:  Written  Appraisal  Reports; 

Statement  5:  Temporary  Practice; 

Statement  6:  Reciprocity; 

Statement  7:  Prohibition  Against  Discrimination; 

Statement  8:  National  Registry  of  State  Certified  and  Licensed  Appraisers; 

Statement  9:  Information  Sharing; 

Statement  10:  Enforcement. 

In  summary,  we  restate  that  we  support  the  functions  and  existence  of  the  Appraisal 
Subcommittee.  The  current  system  of  regulating  appraisers  including  the  work  of  the  ASC  has 
allowed  States  to  independently  develop  appraiser  regulatory  systems,  while  establishing  uniformity 

of  policies  and  ensuring  conformity  to  the  USPAP.  The  present  system  is  working  well.  The 

regulation  of  appraisers  is  a  success  by  anyone's  measure: 

(1)  Generally,  fees  charged  for  appraisal  services  are  lower  now  than  they  were  two  years  ago 
and  time  to  complete  appraisal  reports  has  been  shortened. 

(2)  Discrimination  among  States  and  among  appraisers  has  been  virtually  eliminated  and  lenders 
can  be  assured  that  a  higher  level  of  professionalism  now  exists  among  appraisers. 

(3)  The  Appraisal  Subcommittee  provides  counsel  and  oversight  to  State  appraisal  boards  in  order 
to  ensure  the  success  of  appraisal  regulation. 

(4)  The  ACS  grants  funding  annually  to  The  Appraisal  Foundation  (TAF)  so  that  TAF  may  function 
properly  and  support  the  ASB  and  AQB.  If  this  funding,  which  accounts  for  approximately 
1/3  of  TAF  budget  is  placed  in  jeopardy,  the  functions  of  TAF,  the  ASB  and  AQB  will  be 
hindered  significantly.    Again,  the  public  and  lending  industry  will  be  placed  at  risk. 
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The  Appraisal  Subcommittee  plays  a  very  important  independent  role  to  ensure  checks  and  balances, 
therefore,  it  would  be  a  shame  to  dismantle  this  part  of  the  system.  Section  213  of  S.  650  calls  for 

the  management  of  the  ASC  to  be  transferred  to  FFIEC.  Although  the  concept  of  cutting  the  size  of 

government  is  noble,  we  fail  to  see  how  the  terms  "deficit  reduction"  and  "streamlining"  apply  to 
the  elimination  of  the  ASC.  No  significant  advantages  will  be  gained  by  anyone  if  the  Appraisal 

Subcommittee's  management  is  transferred  to  FFIEC. 

There  is  no  need  to  invalidate  the  original  intent  of  Title  XI  and  place  the  public  and  the 
lending  industry  at  risk.  No  taxpayer  dollars  are  involved.  Please  allow  the  current  system  to  work 
as  it  was  intended  and  allow  the  Appraisal  Subcommittee  to  operate  as  it  currently  exists. 

We  ask  that  Section  213  in  S.  650  be  stricken  from  the  bill.  Thank  you  for  giving  us  the 
opportunity  to  express  our  concerns  about  this  important  issue. 
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AMERICAN 

LAND  TITLE 
ASSOCIATION 

1 828  L  Street,  NW 

Washington.  DC  20036-5104 
20a'296-3671 

800/787-ALTA 
FAX  20Z'223-5843 

May  2,  1995 

Honorable  Rich£u'd  Shelby 
Chairman 
Subcommrttee  on  Financial  Institutions 

and  Regulatory  Relief 
Committee  on  Banking,  Housing  and  Urban  Affairs 
United  States  Senate 

SD  534  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Chairman  Shelby, 

The  American  Land  Trtle  Association"  (ALIA)  appreciates  the  opportunity  to  submit  its 
views  on  S  650  "The  Economic  Growth  and  Regulatory  Paperwork  Reduction  Act  of  1995.'  We 
commend  the  Chairman  for  introducing  legislation  which  would  reduce  the  burden  of  government 
regulation  on  those  who  are  involved  directly  in  the  provision  of  credit  and  those  who  provide 
sen/ices  related  to  the  provision  of  credit.  Because  we  fall  in  the  latter  category,  we  will  limit  our 
comments  to  those  sections  of  the  bill  which  most  directly  affect  the  services  we  provide. 

Summary 

We  are  concerned  about  modifications  to  the  Real  Estate  Settlement  Procedures  Act 

("RESPA")  to  simplify  disclosures  and  transfer  regulatory  authority  to  the  Federal  Reserve  Board, 
and  enforcement  authority  over  our  industry  to  the  Federal  Trade  Commission  ('FTC).  (Sees. 
101, 102).  We  urge  the  Committee  to  retain  RESPA  regulatory  and  enforcement  authority  at  HUD 

because  of  the  agency's  understanding  of  the  real  estate  transaction,  and  because  of  problems 
which  we  anticipate  would  arise  with  the  separation  of  regulatory  and  enforcement  authority.  We 
believe  that  both  functions  must  rest  with  a  single  agency. 

Second,  we  support  revisions  to  the  Truth  in  Lending  Act  which  exclude  third  party  fees 

from  the  calculation  of  the  "finance  charge"  disclosure  now  required  (Part  II,  Sec.  113).  Because 
lenders  and  persons  performing  closings  can  not  exactly  predict  the  actual  third  party  fees  £md 
amounts  incurred  at  closing,  we  support  the  provisions  in  Sec.  113  (a)  that  exclude  those 

charges  from  the  calculation  of  the  finamce  cheu'ge.  We  commend  the  policy  direction  taken  in 
the  bill  to  simplify  euid  co-ordinate  Truth  in  Lending  and  RESPA  to  provide  meaningful  disclosure 
on  these  matters  which  would  benefit  the  consumer. 

'  The  American  Land  Title  Association  membership  is  composed  of  2,000  title  insurance 
companies,  their  agents,  independent  abstracters  eind  attorneys  who  search,  examine,  and 
insure  land  titles  to  protect  owners  and  mortgage  lenders  against  losses  from  defects  in 
titles.   These  firms  and  individuals  employ  nearly  1 00,000  individuals  and  operate  in  every 
county  in  the  country. 
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RESPA  Regulatory  and  Enforcement  ALrthority 

As  you  are  aware,  although  title  insurance  underwriter  and  agent  rates  eind  practices,  like 
other  insurance  entities,  are  regulated  at  the  state  level,  many  practices  in  the  settlement  process 

are  regulated  at  the  Federal  level  by  RESPA.  ALTA  members  believe  in  strong  enforcement,  and 
strive  to  comply  with  RESPA. 

Knowledge  of  the  Housing  Industry  We  urge  the  Committee  to  maintain  RESPA 
administration  at  HUD  because  of  the  knowledge  and  understanding  of  the  housing  market. 

From  our  industry's  perspective,  there  is  already  a  very  limited  amount  of  knowledge  eibout  the 
real  estate  settlement  industry  within  the  Federal  government.  Most  of  that  knowledge,  imperfect 
though  it  may  be,  resides  at  HUD.  As  the  interpreter  of  RESPA  since  the  inception  of  the  Act, 
the  institutional  memory  and  knowledge  of  the  regulatory  and  enforcement  policies  and  strategies 
concerning  RESPA  that  resides  in  HUD  and  its  employees  is  invaluable.  While  we  do  respect 

the  FederaJ  Reserve's  expertise  and  knowledge,  we  fear  that  RESPA  will  lose  even  the  limited 

focus  and  priority  it  has  at  HUD  within  the  Federal  Reserve  Board's  other  major  responsibilities. 

Potential  for  Uneven  Interpretation  and  Enforcement  We  are  deeply  concemed  aibout  the 

proposed  bifurcation  of  interpretation  and  enforcement  of  RESPA.  RESPA  is  a  statute  which  weis 
intended  to  regulate  the  process,  not  just  individual  entities  involved  in  that  process. 

Problems  are  likely  to  arise  when  enforcement  is  placed  with  an  agency  which  has 
authority  to  focus  on  only  a  certain  part  of  the  transaction,  and  has  not  had  the  education  of 
development  of  the  record  which  is  established  in  establishing  a  regulation.  Second,  we  are 
concemed  that  em  agency  which  does  not  regulate  all  parties  to  a  transaction  may  acquire  a 

limited,  rather  than  complete  understanding  of  the  marketplace.  If  even  such  a  well-regarded 
agency  as  the  Federal  Reserve  Board  has  interpretative  power  and  enforcement  is  spread  over 
six  or  seven  other  federal  agencies,  confusion  and  conflict  will  inevitably  occur. 

To  illustrate  our  point,  we  have  attached  examples  from  the  HUD  regulations  which  show 

how  many  parties  might  be  involved  in  a  typical  RESPA  enforcement  action,  including  mortgage 
lenders,  title  insurers,  escrow  agents  and  real  estate  brokers  (See  Attachment,  24  C.F.R.  Reg. 

3500,  Appendix  B  to  Part  3500-lllustrations  of  Requirements  of  RESPA  from  Barron,  Paul  & 
Berenson,  Michael  A.  Federal  Regulation  of  Real  Estate  and  Mortgage  Lending  1994  Cumulative 

Supplement  No.  3).  Thus,  the  current  legislative  proposals  raise  concerns  in  part  because  they 
focus  on  the  nature  of  the  entities  which  are  subject  to  RESPA  and  assume  that  each  should  be 
subject  to  a  unique  enforcement  regime  presumably  sensitive  to  the  differences  between  bank 
and  credit  union,  mortgage  banker  and  national  bank. 

We  are  further  concemed  that  while  one  agency  may  aggressively  pursue  a  peirty  it 
regulates,  another  may  not.  RESPA  should  be  enforced  evenly  across  all  categories  of 
participants  because  each  should  be  held  to  the  same  standard,  not  one  uniquely  developed  for 
their  segment  of  the  market.  We  foresee  significant  aberrations  resulting  from  this  division  of 
regulation  and  enforcement  and  among  enforcing  agencies.  Conceivably,  a  national  bank  and 
real  estate  broker,  engaged  in  the  same  referral  program,  might  be  treated  differently  by  their 

respective  agencies-it  is  entirely  reasonable  to  anticipate  that  the  FTC  might  be  more  aggressive 
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in  enforcement  actions  souglit  against  one  industry  tlism  the  Office  of  the  Comptroller  of  the 

Cun-ency  would  be  against  national  banks. 

It  is  our  understanding  that  this  change  is  being  proposed  for  two  reasons.  First,  entities 
are  impatient  because  the  Department  has  been  unable  to  provide  timely  RESPA  guidance  for 
the  industries  regulated  by  RESPA.  We  eire  sympathetic  to  these  concerns,  as  in  fact,  we 

ourselves  have  sought  a  clarification  of  the  definition  of  core  title  services  articulated  at  24  C.F.R. 

§3500. 14(g).  Second,  it  is  hoped  by  many  that  the  Federal  Reserve  Board  may  provide  a  more 
sympathetic  forum  to  loosen  the  consumer  protection  mandated  by  the  statute.  We  doubt  that 
the  Federal  Reserve  would  be  lil<ely  to  dramatically  change  the  interpretation  of  RESPA  agencies. 

We  eisk  that  the  Committee  retain  RESPA  at  HUD  or  develop  other  strategies. 

Tmth  in  Lending  Act  Modifications 

The  Tmth  in  Lending  statute  is  designed  to  provide  meaningful  disclosure  of  credit  terms 
to  borrowers.  Because  we  are  not  lenders,  our  concem  about  the  Truth  in  Lending  statute 
focuses  on  those  provisions  that  most  directly  affect  us,  Sec.  113(a).  That  section  modifies 

Section  106(a)  of  the  Tmth  in  Lending  Act  to  state  that: 

the  finance  charge  shall  not  include  fees  and  amounts  imposed  by  third  party  closing 
agents  (including  settlement  agents,  attomeys,  and  escrow  and  title  companies)  if  the  creditor 

does  not  expressly  require  the  imposition  of  the  charges  and  does  not  retain  the  charges." 

Settlement  agents  merely  provide  a  Truth  in  Lending  statement  which  has  been  prepared 
by  the  lender  to  the  consumer  at  the  closing.  We  recognize  that  this  proposal  is  designed  to 
address  concerns  raised  in  the  financial  services  community  about  Rodash  v.  AIB  Mortgage  Co. 
16  F.  3d  1142,  March  21,  1994  and  the  resulting  copy  cat  class  action  litigation.  We  appreciate 

the  sponsors  attempt  to  guide  lenders  responsible  for  the  preparation  of  the  Tmth  in  Lending 
statement  on  the  appropriate  representation  of  third  party  charges. 

We  believe  that  the  language  provides  adequate  guidance  and  a  bright  line  test  which  is 
helpful  detailed  guidance  to  lenders,  consumers,  and  the  wide  variety  of  settlement  service 

providers  (attomeys,  independent  title  agents,  title  insurance  companies,  and  abstractors  who 
serve  as  settlement  agents).  It  is  also  consistent  with  the  guidance  recently  provided  by  the 
Federal  Reserve  Board  in  its  final  staff  commentary  to  Regulation  2;  1 2  CFR  Part  226;  Docket  No. 

R-0863.   We  urge  the  Committee  to  retain  the  language. 

We  thank  you  for  the  opportunity  to  comment  on  S  650,  and  look  fonward  to  working  with 

you  on  these  matters. 
Sincerely, 

Ann  vom  Eigen 

Legislative  Counsel 
Enc. 
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pay  off  exisunt  obligalions,  thii  would  no( 
be  reflected  in  Seclion  M. 

Section  N.  Net  Setilemeni.  Line  1600  nor- 
auily  sets  foctli  the  principal  amount  of  the 
loan  as  it  appean  on  the  related  note  for  this 
loan.  In  the  event  this  form  is  used  for  an 

open-ended  home  equity  line  whose  ap- 
proved amount  is  greater  than  the  initial 

amount  advanced  at  settlement,  the  amount 
shown  on  Line  1600  will  be  the  loan  amount 
advanced  at  settlement.  Line  1601  is  used 

for  all  seitiement  charges  that  are  both  in- 
cluded in  the  totals  for  lines  1400  and  1602 

and  are  not  financed  as  part  of  the  principal 

amount  of  the  loan.  This  is  the  amount  nor- 

mally received  by  the  lender  from  the  bor- 
rower at  settlement,  which  would  occur 

when  some  or  all  of  the  settlement  charges 

were  paid  in  cash  by  the  botrower  at  settle- 
ment, instead  of  being  financed  as  part  of 

the  principal  amount  of  the  loan.  Failure  to 
include  any  such  amount  in  line  1601  will 
result  in  an  error  in  the  amount  calculated 
on  line  1604.  P.O.C.  amounts  should  not  be 
included  in  line  1601. 

Line  1602  is  the  total  amount  from  line 
1400. 
Line  1603  is  the  total  amount  from  line 

1520. 
Line  1604  is  the  amount  disbursed  to  the 

borrower.  This  is  determined  by  adding  to- 
gether the  amounts  for  line  160Q  and  1601, 

and  then  subtracting  any  amounts  listed  on 
Unes  1602  and  1603. 

Appendix  B  to  Part  3500 — Dlustiations  of 
Requirements  of  RESPA 

The  following  illustrations  provide  addi- 
tional guidance  on  the  meaning  and  coverage 

of  the  provisions  of  RESPA.  Other  provis- 
ions of  Federal  or  State  law  may  also  be 

applicable  to  the  practices  and  payments  dis- 
cussed in  the  following  illustrations. 

1 .  Facts:  A.  a  provider  of  settlement  ser- 
vices, provides  settlement  services  at  abnor- 
mally low  rates  or  at  no  charge  at  all  to  B. 

a  builder,  in  coimection  with  a  subdivision 

being  developed  by  B.  B  agrees  to  refer  pur- 
chasers of  the  completed  homes  in  the  subdi- 

vision to  A  for  the  purchase  of  settlement 
services  in  connection  with  the  sale  of  indi- 

vidual lots  by  B. 
Comments:  The  rendering  of  services  by 

A  to  B  at  little  or  no  charge  constitutes  a 

thing  of  value  given  by  A  to  B  in  return  for 
the  referral  of  settlement  services  business 
and  both  A  and  B  are  in  violation  of  Section 
8  of  RESPA. 

2.  Facts:  B.  a  lender,  encourages  persons 

who  receive  federally-relaied  mortgage  loans 
from  It  to  employ  A.  an  auorney.  to  perform 
title  searches  and  related  settlement  services 
in  connection  with  their  transaction.  B  and 

A  have  an  understanding  thai  in  return  for 
the  referral  of  this  business  A  provides  legal 

services  to  B  or  B's  officers  or  employees 
at  abnormally  low  rates  or  for  no  charge. 

Comments:  Both  A  and  B  are  in  violation 

of  Section  8  of  RESPA.  Similarly,  if  an  anor- 
ncy  gives  a  portion  of  his  or  her  fees  to  an- 

other attorney,  a  lender,  a  real  estate  broker 

or  any  other  provider  of  settlement  services, 
who  had  referred  prospecuve  clients  to  the 
attorney.  Section  8  would  be  violated  by  both 

persons. 3.  Facts:  A.  a  real  estate  broker,  obtains 

all  necessary  licenses  under  state  law  to  act 
as  a  title  insurance  agent.  A  refers  individuals 
who  are  purchasing  homes  in  transactions  in 
which  A  participates  as  a  broker  to  B,  an 
unaffiliated  title  company,  for  the  purchase 

of  title  insurance  services.  A  performs  mini- 
mal, if  any,  title  services  in  connection  with 

the  issuance  of  the  utle  insurance  policy 

(such  as  placing  an  application  with  the  title 
company).  B  pays  A  a  commission  (or  A 
retains  a  portion  of  the  title  insurance  pre- 

mium) for  the  transactions  or  alternatively 
B  receives  a  portion  of  the  premium  paid 
directly  from  the  purchaser. 

Comments:  The  payment  of  a  commission 
or  portion  of  the  title  insurance  premium  by 
B  to  A ,  or  receipt  of  a  portion  of  the  payment 
for  title  insurance  under  circumstances 

where  no  substantial  services  are  being  per- 
formed by  \  is  a  violation  of  Section  8  of 

RESP.^.  It  makes  no  difference  whether  the 

payment  comes  from  B  or  the  purchaser.  The 

amount  of  the  payment  must  bear  a  reason- 
able relationship  to  the  services  rendered. 

Here  A  really  is  being  compensated  for  a 
referral  of  business  to  B. 

"^  Facts:  A  is  an  attorney  who.  as  a  part 

of  his  legal  representation  of  chents  in  resi- 
dential real  estate  transactions,  orders  and 

reviews  title  insurance  policies  for  his  cli- 
ents. A  enters  into  a  contract  with  B.  a  title 

company,  to  be  an  agent  of  B  under  a  pro- 
gram set  up  by  B.  Under  the  agreement.  A 

agrees  to  prepare  and  forward  title  insurance 

applications  to  8.  to  re-examine  the  prelimi- 
nary title  commitment  for  accuracy  and  if  he 

chooses  to  attempt  to  clear  exceptions  to 
the  title  policy  before  closing.  A  agrees  to 

assume  liability  for  waiving  certain  excep- 
tions to  title,  but  never  exercises  this  author- 

ity. B  performs  the  necessary  title  search  and 
examination  work,  determines  insurability  of 

title,  prepares  documents  containing  sub- 
stantive information  m  title  commitments, 

handles  closings  for  .^'s  clients  and  issues 
title  policies.  A  receives  a  fee  from  his  client 
for  legal  services  and  an  additional  fee  for 

his  title  agent  "services"  from  the  client's title  insurance  premium  to  B. 
Comments:  A  and  B  are  violating  Section 

8  of  RESPA.  Here.  As  clients  are  being  dou- 
ble billed  because  the  work  A  performs  as  a 

"title  agent  '  is  that  which  he  already  per- 
forms for  his  client  in  his  capacity  as  an  attor- 

ney For  A  to  receive  a  separate  payment  as 
a  title  agent.  A  must  perform  necessary  core 
title  work  and  may  not  contract  out  the  work. 
To  receive  additional  compensation  as  a  title 

agent  for  this  transaction.  A  must  provide 
his  client  with  core  title  agent  services  for 

which  he  assumes  liability,  and  which  in- 
cludes, at  a  minimum,  the  evaluation  of  the 

title  search  to  determine  insurability  of  the 
title,  and  the  issuance  of  a  title  commitment 

where  customary,  the  clearance  of  under- 
writing objections,  and  the  actual  issuance 

of  the  policy  or  policies  on  behalf  of  the  title 
company .  A  may  not  be  compensated  for  the 

mere  reexamination  of  work  performed  by 

B.  Here,  A  is  not  performing  these  services 
and  may  not  be  compensated  as  a  title  agent 
under  Secuon  8<c)(IKB(.  Referral  fees  or 

splits  of  fees  may  not  be  disguised  as  title 
agent  conumssions  when  the  core  title  agent 
work  is  not  performed.  Further,  because  B 

created  the  program  and  gave  A  the  opportu- 
mty  to  collect  fees  (a  thing  of  value)  m  ex- 

change for  the  referral  of  settlement  service 
business,  it  has  violated  Section  8  of  RESPA. 

5.  Facts:  A,  a  "mongage  originator,"  re- 
ceives loan  applications,  funds  the  loans  with 

its  own  money  or  with  a  wholesale  line  of 
credit  for  which  A  is  liable,  and  closes  the 

loans  in  A's  own  name.  Subsequently,  B,  a 
mortgage  lender,  purchases  the  loans  and 
compensates  A  for  the  value  of  the  loans,  as 
well  as  for  any  mongage  servicing  rights. 

Comments:  Compensation  for  the  sale  of 

a  mortgage  loan  and  servicing  rights  consti- 
tutes a  secondary  market  transaction,  rather 

than  a  referral  fee.  and  is  beyond  the  scope 

of  Section  8  of  RESPA.  For  purposes  of  Sec- 
tion 8.  in  detertmning  whether  a  bona  fide 

transfer  of  the  loan  obligation  has  taken 

place.  HUD  examines  the  real  source  of 
funding,  and  the  real  interest  of  the  named 
settlement  lender. 

6.  Facts.  A.  a  credit  reporting  company, 

places  a  facsimile  transmission  machine 
(FAX)  in  the  office  of  B.  a  mortgage  lender, 
so  that  B  can  easily  transmit  requests  for 
credit  repons  and  A  can  respond.  A  supplies 
the  FAX  machine  at  no  cost  or  at  a  reduced 
rental  rate  based  on  the  number  of  credit 

repons  ordered. 

Comments:  Either  situation  violates  Sec- 
tion 8  of  RESPA.  The  FAX  machine  is  a 

thing  of  value  that  A  provides  in  exchange 
for  the  referral  of  business  from  B.  Copying 

machines,  computer  terminals,  printers,  or 
other  like  items  which  have  general  use  to 

the  recipient  and  which  are  given  in  exchange 

for  rj/errals  of  business  also  violate  RESPA. 
"^Facts:  A.  a  real  estate  broker,  refers 

title  business  to  B.  a  company  that  is  a  li- 
censed title  agent  for  C.  a  title  insurance 

company.  A  owns  more  than  1%  of  B.  B 
performs  the  title  search  and  examination, 
makes  determinations  of  insurability,  issues 

the  commitment,  clears  underwnting  objec- 
tions, and  issues  a  policy  of  title  insurance 

on  behalf  of  C.  for  which  C  pays  B  a  commis- 
sion. B  pays  annual  dividends  to  its  owners, 

including  A.  based  on  the  relauve  amount  of 
business  each  of  its  owners  refers  to  B. 

Comments:  The  facts  involve  a  controlled 
business  arrangement.  The  payments  of  a 
commission  by  C  to  B  is  not  a  violation  of 
Section  8  of  RESPA  if  the  amount  of  the 

commission  constitutes  reasonable  compen- 
sation for  the  services  performed  by  B  for 

C.  The  payment  of  a  dividend  or  the  giving 
of  any  other  thing  of  value  by  B  to  A  that  is 
based  on  the  amount  of  business  referred  to 

B  by  A  does  not  meet  the  controlled  business 

agreement  exemption  provisions  and  such 
actions  violate  Section  8.  Similariy.  if  the 

amount  of  stock  held  by  A  in  B  (or.  if  B  were 
a  partnership,  the  distnbution  of  partnership 

profits  by  B  to  A)  vanes  based  on  the  amount 
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of  business  referred  or  expected  lo  b«  re- 
ferred, or  if  B  retained  any  funds  for  subse- 

quent disinbution  lo  A  where  such  funds 
were  generally  in  proportion  to  the  amount 
of  business  A  referred  to  B  relative  to  the 

amount  referred  by  other  owners  such  ar- 
rangements would  violate  Section  8.  The  ex- 

emption for  controlled  business  arrange- 
ments would  not  be  available  because  the 

payments  here  would  not  be  considered  re- 
turns on  ownership  interests.  Further,  the 

required  disclosure  of  the  controlled  busi- 
ness arrangemem  and  estimated  charges 

have  not  been  provided. 
8.  Facis:  Same  as  illustration  7.  but  B  pays 

annual  dividends  in  proportion  to  the  amount 
of  stock  held  by  its  owners,  including  A.  and 
the  distribution  of  annual  dividends  is  not 
based  on  the  amount  of  business  referred  or 

expected  to  be  referred. 

Comments:  If  A  and  B  meet  the  require- 
ments of  the  CBA  exemption  there  is  not  a 

violation  of  RESPA.  Since  the  payment  is  a 

return  on  ownership  interests.  A  and  B  will 
be  exempt  from  Section  8  if  (1)  A  also  did 

not  require  anyone  to  use  the  services  of  B. 
and  (2)  A  disclosed  its  ownership  interest  in 

B  on  a  separate  disclosure  form  and  provided 

an  estimate  of  B's  charges  to  each  person 
referred  by  A  to  B  (see  Appendix  D  of  this 
part),  and  (3)  B  makes  no  payment  (nor  is 
there  any  other  thing  of  value  exchanged)  to 
A  other  than  dividends. 

9.  Facts:  A.  a  franchisor  for  franchised 

real  esute  brokers,  owns  B.  a  provider  of 
settlement  services.  C.  a  franchisee  of  A. 
refers  business  to  B. 

Comments:  This  is  a  controlled  business 

arrangement.  A.  B  and  C  will  all  be  exempt 
from  Section  8  if  C  discloses  its  franchise 

relationship  with  the  owner  of  B  on  a  sepa- 
rate disclosure  form  and  provides  an  esti- 

mate of  B's  charges  to  each  person  referred 
to  B  (see  appendix  D  of  this  part)  and  C  does 

not  require  anyone  to  use  B's  services  and 
A  gives  no  thing  a  value  to  C  under  the  fran- 

chise agreement  (such  as  an  adjusted  level 
of  franchise  payment  based  on  the  referrals), 
and  B  makes  no  payments  to  A  other  than 

dividends  representing  a  return  on  owner- 
ship interest  (rather  than.  e.g..  an  adjusted 

level  of  payment  being  based  on  the  refer- 
rals). Nor  may  B  pay  C  anything  of  value 

for  the  referral. 

10.  Facts:  .\  is  a  real  estate  broker  who 
refers  business  to  its  affiliate  title  company 

B.  A  makes  all  required  wntten  disclosures 
to  the  homebuyer  of  the  arrangement  and 

estimated  charges  and  the  homebuyer  is  not 

required  to  use  B.  B  refers  or  contracts  out 
business  to  C  who  does  all  the  title  work  and 

splits  the  fee  with  B.  B  passes  its  fee  to  A  in 
the  form  of  dividends,  a  return  on  ownership 
interest. 

Comments:  The  relationship  between  A 
and  B  is  a  controlled  business  arrangement. 

However,  the  controlled  business  arrange- 
ment exemption  does  not  provide  exemption 

between  a  controlled  entity.  B.  and  a  third 

pany,  C.  Here.  B  is  a  mere  "shell"  and  pro- vides no  substantive  services  for  its  portion 

of  the  fee.  The  arrangement  between  B  and 
C  would  be  in  violation  of  Section  8lal  and 

(bl.  Even  if  B  had  an  affiliate  relationship 

with  C.  the  required  exemption  criteria  have 
not  been  met  and  the  relationship  would  be 

subject  to  Section  3. 

J^^.  Facts:  A.  a  mongage  lender,  is  affili- 
ated with  B.  a  title  company,  and  C.  an  es- 

crow company  and  offers  consumers  a  pack- 
age of  mortgage  title  and  escrow  services  at 

a  discount  from  the  prices  at  which  such 

services  would  be  sold  if  purchased  sepa- 

rately. Neither  A.  B.  nor  C.  requires  con- 
sumers to  purchase  the  services  of  their  sis- 

ter companies  and  each  company  sells  such 

services  separately  and  as  pan  of  the  pack- 
age. A  also  pays  its  employees  ti.e..  loan 

officers,  secretaries,  etc..)  a  bonus  for  each 

loan,  title  insurance  or  closing  that  .\'i  em- 
ployees generate  for  .^.  B.  or  C  respectively. 

A  pays  such  employee  bonuses  out  of  its 
own  funds  and  receives  no  payments  or  reim- 

bursements for  such  bonuses  from  B  or  C. 
At  or  before  the  time  that  customers  are  told 

by  A  or  its  employees  about  the  services 
offered  by  B  and  C  and/of  the  package  of 
services  that  is  available,  the  customers  are 

provided  with  a  controlled  business  disclo- 
sure form. 

Comments:  A's  selling  of  a  package  of  set- 
tlement services  at  a  discount  to  a  settlement 

service  purchaser  does  not  violate  Section  3 

of  RESPA.  As  employees  are  making  appro- 
pnate  controlled  business  disclosures  and 
since  the  services  are  available  separately 

and  as  part  of  a  package,  there  is  not  "re- 
quired use  "  of  the  additional  services.  As 

payments  of  bonuses  lo  its  employees  for 

the  referral  of  business  to  A  or  .\'s  afTiIiates, 
B  and  C.  are  exempt  from  Section  8  under 

Section  3500.14<g)(;).  However,  if  B  or  C 
reimbursed  A  for  any  bonuses  that  A  paid 

to  its  employees  for  referring  business  to  B 
or  C.  such  reimbursements  would  violate 
Section  8.  Similarly,  if  B  or  C  paid  bonuses 

to  As  employees  directly  for  generating 

business  for  them,  such  payments  would  vi> 

late  Section  8. 
^—YT7  Facts  A  is  a  mongage  broker  who 

provides  origination  services  to  submit  a  loan 
lo  a  Lender  for  approval.  The  mongage  bro- 

ker charges  the  borrower  a  uniform  fee  for 
the  total  ongination  services,  as  well  as  a 
direct  up-front  charge  for  reimbursement  of 
credit  reponing.  appraisal  services  or  similar 

charges. 

Comment.  The  mongage  broker's  fee 
must  be  itemized  in  the  Good  Faiih  Estimate 

and  on  the  HUD- 1  Settlement  Sutemem. 
Other  charges  which  are  paid  for  by  the  bor- 

rower and  paid  in  advance  are  listed  as 

P  O.C.  on  the  HUD- 1  Settlement  Sutemem. 
and  reflect  the  actual  provider  charge  for 

such  services.  Also,  any  other  fee  or  pay- 
ment received  by  the  mongage  broker  from 

either  the  lender  or  the  bonower  arising  from 
the  initial  funding  transaction,  including  a 
servicing  release  premium  or  yield  spread 

premium,  is  to  be  noted  on  the  Good  Faith 
Estimate  and  listed  in  the  800  series  of  the 

HUD-1  Settlement  Statement. 
13.  Facts.  A  is  a  dealer  in  home  improve- 

ments who  has  established  funding  arrange- 
ments with  several  lenders.  Customers  for 

home  improvements  receive  a  proposed  con- 
tract from  A.  The  proposal  requires  that  cus- 

tomers both  execute  forms  authorizing  a 

credit  check  and  employment  venficauon. 
and.  frequently,  execute  a  dealer  consumer 
credit  contract  secured  by  a  lien  on  the  cus- 

tomer's (borrower's)  I-  to  4-family  residen- 

tial propeny.  Simultaneously  with  the  com- 
pletion and  cenification  of  the  home 

improvement  work,  the  note  is  assigned  by 
the  dealer  to  a  funding  lender. 

Comments.  The  loan  that  is  assigned  to  the 

funding  lender  is  a  loan  covered  by  RESP.^. 

when  a  lien  is  placed  on  the  bonower's  1- to  4-fanuly  residential  structure.  The  dealer 
loan  or  consumer  credit  contract  originated 

by  a  dealer  is  also  a  RESPA-covered  transac- 

tion, except  when  the  dealer  is  not  a  "credi- 
tor '  under  the  definition  of  "federally  re- 

lated mongage  loan"  in  5  3300.2.  The  lender 
to  whom  the  loan  will  be  assigned  is  responsi- 

ble for  assunng  that  the  lender  or  the  dealer 
delivers  to  the  borrower  a  Good  Faith  Esu- 

mate  of  closing  costs  consistent  with  Regula- 
tion X.  and  that  the  HUD-I  or  HUD-IA  Set- 

tlement Statement  is  used  in  conjunction 
with  the  settlement  of  the  loan  to  be  assigned. 
A  dealer  who.  under  §  3500.2.  is  covered  by 

RESP.^  as  a  creditor  is  responsible  for  the 
Good  Faith  Estimate  of  Qosing  Costs  and 

the  use  of  the  appropnate  settlement  state- 
ment in  connection  with  the  loan. 
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CRA  Fact  Sheet 

April  1995 

Several  Congressmen  have  recently  introdaced  bills  which  would  cripple  the 

Commacuty  Reinvestment  Act  (CRA).  Under  these  proposals,  "small"  banks  would  not  be 
r«iuircd  to  help  racct  local  credit  needs,  including  those  of  low  and  moderate  income  people. 

Over  88%  of  banks  across  the  country  and  almost  all  rural  banlts  would  be  consideied  "small  by 
their  standards.  In  addition,  ihe  bill  would  take  away  Uk  right  of  grassroots  citizcna  to  challenge  a 

bank's  leading  policies  and  practices. 

The  anti-neighborhood,  anti-farmer,  anti-consurner  bill  in  the  House  (H.R.  1362)  is  being 
proposed  by  Representative  Doug  Bercuter  (R-NE)  and  the  one  in  the  Senate  (S.  650)  is  being 
proposed  by  Senators  RichanJ  Shelby  (R-AL)  and  Connie  Mack  (R-FL).  Both  bills  are  based 
on  myths,  as  outlined  in  the  text  of  the  Shelby/Mack  Bill  It  reads: 

"CRA  currently  imposes  unneccs.'iary  and  eitensivc  papcrwodc  and  compliance  burdens  on 
commumty  banks,  with  Uttlc.  if  any  corresponding  benefit  to  local  communities.  By  their 

very  nature,  these  institutions  must  "help  meet  the  credit  needs"  of  their  local  cixnmunitiex 
in  order  to  ioirvive.  Yet.  such  institutions  must  continue  to  bear  the  cxtcn-iivc  compliance 

costs  of  the  Act,  thus  driving  up  costs  and  redlape  to  banks  and  consumers  alike." 

Many  family  farmers,  rural  small  basinesspeople,  and  community  groaps  know 
from  experience  that  this  assertion  is  absolutely  wrong.  Any  legislator  that 
supports  this  notion  Is  naive  and  completely  out>of-touch  with  his/her  rural 
constituents. 

FACTS 

1.  Small,  rural  banks  do  not  automatically,  "by  their  very  nature", meet  the  credit  needs  of  their  local  communities. 

Okey- Vernon  First  National  Bank  In  Coming,  I A  (Asset  size:  $41^0,000)  was 
examined  for  CRA  compllanee  by  the  Comptroller  of  the  Currency  (OCC)  In 

December  1994.  The  bank  received  a  "needs  lo  improve"  CRA  rating  frtun  the 
OCC    The  performance  evaluation  stated: 

•  Even  though  affordable  housing  loans  were  cited  as  the  primary  credit  need  of  the  community, 
the  bank's  pohcy  for  lesidcntial  real  estate  lending  requires  a  downpaymeni  of  between  25%  and 
33%.  The  longest  amortization  period  the  bank's  pohcy  allows  is  15  years,  with  a  preferred 
amortization  of  10  years.  The  bank  does  not  offer  any  alternative  to  these  downpaymeni 
requLremcnLs,  such  as  private  mortgage  insurance.  Realtors  reported  thai  many  customers  had  to 
obtain  financing  outside  the  area  to  purcha.se  homes. 

•  The  bank's  loaiKo-dcposit  ratio  is  33%,  half  the  average  loan-to-deposit  ratio  of  IS  area  banks. 
•  The  bank  infrequently  participates  in  government  insured,  guaranteed  or  subsidized  loan 
programs  for  hDUsmg,  small  businesses  and  farmen. 

•  Due  to  high  downpayment  and  short  amortization  requirements,  low  to  moderate  income 

20-734    95-16 
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mdividuils  are  indinectly  excluded  from  ofataiDing  credit. 

During  tbe  fail  and  winter  of  1994-9S  at  kast  30  farmers,  small  biuinesspenpley 
and  bome-owners  from  Boone  County,  Iowa  made  comments  about  tbe  poor 
lending  record  of  City  SUte  Bank  in  Ogden  (Asset  xize:  $47,400,00)  to  the 
Federal  Reserve  Banii  of  Chicago.  The  ba^ik,  which  would  bv  exempt  ftrom  the 
CRA  under  tbe  proposed  billj,  iias  IdstoricaUy  had  a  loan  to  depoidt  ratio  of  20* 
33%.    Among  the  comments  submitted  were; 

• "  Soon  aiHer  going  through  a  divorce,  1  needed  a  snvill  loan  for  a  car.  The  banker  (from  City 
State  Banlc)  laughed  at  me  and  said,  if  I  can't  Icecp  my  personal  life  in  order,  how  could  I  expect 
to  pay  hack  a  loan. " 

• "  It  is  my  opinion  that  the  bank's  lending  policies  have  been  a  severe  detriment  not  only  to  the 
development  of  new  busineiis,  but  also  to  the  health  and  growth  of  existing  busdncsses  in  Ogden. 
Whatever  the  town  has  done,  has  been  for  tiie  most  part  in  .<>pite  of  City  Stale  Bank,  not  hi»rSi«fr 

of  it". • "  If  you  have  a  million,  you  can  borrow  a  dollar  at  Cily  State. " 
• "  A  relative  of  mine  tried  to  get  a  small  loan  to  buy  a  busincw  in  Ogden  and  was  rcfiued.  They 

went  to  another  bank  and  were  given  the  loan.  Their  business  is  now  a  vital  pan  of  the 

comnumiiy   No  thanks  City  Slate!  " 
• "  We  tried  to  get  into  a  government  faim  loan  program,  and  although  we  h<id  a  good  credit 

history.  Cily  State  was  not  inteiestcd.  " 
•  "  When  an  existing  or  prospective  business  person  is  forced  to  bonow  money  outside  of  the  local 

town,  as  is  often  the  case  in  Ogden.  it  makes  il  much  mote  diflicuit  to  get  a  loan  and  borrow 

money  as  needed. " 

Results  of  Iowa  CCl's  1994-95  Rural  Credit  Survey: 

•  86%  (463  out  of  536  people)  felt  that  banks  should  participate  more  actively  m  goveramcnt  loan 
programs  that  lower  interest  rates  and  reduce  downpaymcnt  requirements  (i.e.  Begimiing  Farmer 
Loan  Program.1,  Farmers  Home  Administration  Loans,  Small  Business  Administration  loans). 

•  56%  of  respondents  (289  out  of  537  people)  felt  that  banks  arc  more  likely  to  make  loans  to  large 
fanners  as  opposed  to  <;mall  farmers. 

•  73%  (445  out  of  577  people)  felt  that  il  is  difficuh  for  young  and  beginning  farmers  to  get  loans 
from  local  banks. 

•  54%  (289  out  of  537  people)  felt  that  banks  should  offer  more  reasonable  loan  terms. 
•  77%  (445  out  of  577  people)  felt  that  interest  rates  charged  by  banlis  air  not  fair  and  affordable. 

As  the  above  information  demonslratcs.  sm.-tH.  mral  hanks  can  continue  to  operate  profitably  f  i.e. 
"survive")  despite  the  fact  that  thev  do  not  meet  the  credit  needs  of  family  fanners  and  small 
busmesspeonie.  These  banks  often  invest  the  majority  of  deposit  money  in  government  securities 
(money  that  goes  outside  the  community)  and  in  a  relatively  few  large-scale  operations. 
Nationwide,  the  large  majoniv  of  Ihe  worst  offendcni  of  the  CRA  are  smaller  banks  ( according  to 
the  regulatory  agencies,  92%  of  the  banks  that  received  poor  CRA  ratmgs  in  1994  were  tho.se  with 
assets  under  $250  million ). 

2,  CRA  can  produce  significant  community  i^invcstment  results. 

Since  1989,  Towa  CCI  has  negotiated  Family  Farm  Loan  Agreemcnls  with  3  bank  holding 
companies  that  have  27  banks  across  ihc  state  using  the  Communiiy  Rcinvcstmeni  Act  These 
programs  place  a  special  emphasis  on  serving  the  credit  neetls  of  smaller  fanners,  young/beginning 
farmers  and  farmers  who  are  rebuilding  their  operations.  They  have  helped  over  1.050  ffm^H  and 
mid-sized  Iowa  farmers  obtam  nearly  $32  imUion  in  credit  for  annua]  operating  expenses,  livestock 
and  machmerv  purchases,  real  estate  purchiLscs.  and  other  agricultural  needs.  Iowa  CCI  has  also 
used  the  CRA  to  keep  family  fanners  on  the  land  through  delx-rcstnicuiring  agreements. 
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Community  groaps  across  the  country  liave  uited  CRA  an  an  incentive  for  banks  to  mak«  billions 
of  dollan  of  good  loans  in  low-income  and  minority  neighborhoods,  those  areas  which  have  been 
irsdilionally  'red-liitni"  by  lending  icsiiiutioas. 

3.  CRA  does  not  cause  small  banks  to  lose  money  or  force  them  to 
produce  burdensome  paperwork. 

Iowa  banks  have  been  earaing  record  profits  for  vc?n.  According  to  a  March  1995  article  hi  the 
Da  Mantes  Register.  Iowa  banks  earned  a  record  S523  niillion  last  yrar.  This  marks  the  ninth 
straight  year  that  banks  in  the  state  posted  record  earnings.  The  FDIC  also  reported  that  1994 
was  the  third  year  in  a  row  that  U.S.  banks  have  posted  recofd  profits.  An  article  in  the  September 
17,  1994  edition  of  Iowa  Fanner  Today  reported  that  Farm  banks  posted  record  earnings  in  1993 
despite  massive  flooding  in  the  hcaitland. 

NeithfT  the  law  nor  the  regulations  of  CRA  call  for  any  reporLs  to  be  filed. 

CRA's  obligation  for  banks  to  reinvest  in  their  commnnities  exists  because  financial  iostitntion^ 
receive  nrivilegcs  from  the  yovemment.  including  -  charters  lo  do  business,  federal  deposit 
issuraiKe,  and  access  to  special  borrowmg  orrangcmcnLs  such  as  the  Federal  Reserve  discoimt 

window. ..(Source;  "A  Citizen's  Guide  to  CRA ",  Federal  Financial  In.<uitutions  Examiiuuioa 
Council.)  Rather  than  being  an  extra  burden  for  banks,  CRA  merely  balances  out 
th«  b«a«fits  banks  already  get. 

The  new  CRA  standards  being  proposed  by  the  regulatory  ayensies  offer  a  'streamlined 
evaittation"  process  for  banks  with  assets  under  S250  million.  Steps  have  aheady  been  taken  to 
ensure  (hat  CRA  examinations  focus  on  performaacc  rather  than  paperwork.  These  bills  would  not 
even  give  those  regulations  a  chance  to  he  implemented. 

In  the  past.  Iowa  CGI  has  challenged  hankers  to  show  us  how  the  CRA  causes  excessive 

paperwork.  To  make  a  Long  storv  short,  ihev  couktn'L  F.verv  time  we  asked  for  answers,  the 
bankers  faUed  to  produce  a  shred  of  evidence. 

4.  Certain  "safe  harbor"  provisions  in  the  Bereater  smd  Shelby-Mack 
bills  would  take  away  the  right  of  citizens  to  protest  a  bank's 
lending  policies  and  practices. 

Under  S.650  and  H.R.  1362,  lenders  '*ith  ".satisfactory"  or  "outstanding"  CRA  ratings  would  be 
exernpi  from  challenge  from  commumry  groups  on  a  wide  range  of  corporate  applications.  This 
provision  would  liave  serious  consequences  for  low-  and  modenite-  irtcome  cammunitics,  redttcing 
the  incentives  for  banks  to  comply  with  the  CRA  and  reducing  public  panicipation  and  review  in 
the  CRA  process.  These  provisions  are  comparable  to  saving  (hat  bccatLse.  in  general,  an 
individual  appears  lo  be  a  law-abiding  citizen,  he/she  can  commit  a  crime  and  not  be  held 
accountable  for  it. 
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IOWA  CmZENS  FOR  COMMUNITY  IMPROVEMENT 

IOWA SHARBS 

A  Member  of  lowt  3h«ti 

Results  of  low*  CCI's  SU(e%riflc  Rural  Issnes  Sarvc; 
Focmt  on  Farm  Credit 

October  28, 1994 

Agree 

1.  Area  banks  are  just  as  likely  10  make  loons  to  small  fonnen  as  they  are  to        187   50% 
large  fanners. 

2.  It  is  difTicult  for  young  and  beginning  farmets  to  get  loans  firom  area  banks.    253    71% 

3.  Banks  are  adequately  supportive  of  reduccd-cfaemical  or  sustainable  farming.  139    44% 

4.  Banks  need  to  provide  more  reasonable  interest  rates.  349    91  % 

S.Banks  provide  reasonable  loan  lexTDS  (i.e.,  coUaieral.downpaymenCs  206    58% 
amoctizalion.  etc.) 

6.  When  disaster  strikes  banks  arc  willing  to  lestmcturc  debt  to  help  people         182    52% 
stay  in  business. 

7.  Banks  need  to  more  actively  participate  in  loan  programs  that  lower  interest     310    87% 
rates  and  reduce  downpaymcni  reqoirements  (Lc,  FmHA  Guarantee  and 

Interest  A.«istance  programs.  Iowa's  Beginning  Fanner  Loan  Program, 
and  Small  Business  Adminstration  loans). 

Disagree 

185 50% 

105 29% 

175 

5«% 

34 9% 
ISO 42% 

IM 48% 

46    13% 
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#/)149/T      m        m         M        Des MOWMS.  hkm  S0316-3S04 M.\Jfy\M^      \^^\^^M.         (5JS)  Z69-5213         FAX  (515)  21 
IOWA 

iOWA  CmZENS  FOR  COMMUNTTY  IMPROVEMENT  AM^teof  io«.s 

1/24/96 

SbuOmmi  iowa  Credit  Surv«y  RasponM  SumiMry 
Alt  R*ipan«*a NO 

1M B6% « 

4% 

M 53% 80 47% 

M 68% 

31 
32% 

43 96% 
34 

44% 
3a 

40% 4« WA 

22 
30% 81 

70% 
sa Sl% 

$1 

49% 

2a 22% n 78% 

1.  Have  you  evwiftedM  gslaloan  7 

2.  Hav«  you  personally,  or  someona  you  loiow.  been  achorMiy  affectod 

by  a  lack  oi  avaiabia  crs<St  7 

3.  Do  banks  oflar  fair  and  alfonteble  tamM  on: 

a)  homa  mortgage  and  home  inpravemant  loans? 

b)  small  businesa  and  commeraal  loans? 

c)  loans  to  tmal  larmarE? 

d)  loan*  lo  young  and  beginning  tatmers? 

4.  In  general,  ara  interval  rate*  tair  and  aftadebl*  7 

5.  Have  you  had  cfiffkajlty  getting  a  bank  to  restructure  your  debt  or 

amar  Inu  a  debt  sattlemerM  a9«ement  7 

73       63%      42       37%        6.  Are  peopla  afraM  to  speak  out  rtrecJly  about  probtems  will 
lenders  lor  fear  o(  retaliation  ? 

SO       39%      77      61%        7.  Have  you  ever  bean  forced  to  seek  credit  from  landers  outside 

of  your  oemmunity  7 

Sa        50%       56       50%        8.  Oo  lenders  in  your  area  adequately  meet  tne  aBdk  need*  cA 
borrowefa  7 

AGREE  DBAGREE 

81        e%      SO      45%        1.  Wtwn  disaster  strikes,  banks  are  willing  to  restructure  datit  to  help 

people  stay  In  bualneaa. 

99        62%      21        16%        2.  Bank  ezamkiars  need  to  do  a  belter  job  ot  making  sure  that  lendklg 

Institutions  *r*  serving  the  oommunlty. 

48       60%       31        40%        3.  Banks  are  sdequatety  supportive  ot  reduced-cRemicat  or  sustaki^jla 

fannlitg  systems. 

30       26%      70       72%        4.  Banks  are  just  aa  likely  tp  make  loans  to  small  tanners  m  tiey  bi« 
to  large  farmers. 

00       80%      23       20%        5.  Banks  need  to  provkJe  mora  reasonable  loen  temis  (i  e.  colataral. 
downpayments,  etc). 

103       91%       10        9%  6.  Banks  need  to  more  acUvety  participate  in  loan  program*  that  tower 

Interest  rales  and  downpayment  raqulren«enis(i.e.  FmHA  Guaranteaa. 

Small  Buslnasa  Loans,  Iowa's  Beginning  Fanner  Loan  Program), 

tt       82%      10       16%        7.  It  is  dltficuit  tor  young  and  beginning  farmers  to  gat  i 
crsdtt  from  area  banks. 
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Januuy,  1995 

Examples  of  S£  Iowa  Credit  Survey  Comments 

1 .)        I  think  thai  tnuiks  need  to  help  younger  faimeis  oul  with  less  downpaymenu  and  looger 
repayment  loanc  It  is  very  hiinl  to  cash  flow  with  the  tight  margins  over  a  3  or  S  year  loan. 

2.)  XBankbasihownnodesiretowork  with  the  sniaO  town  business  people  at  all.  I  bwiked 
with  the  same  bnnk  for  18  yeara  and  neiwr  defaulted  on  anything.  I  groM  3  million  dollars 
in  sales  a  year.  When  X  Bank  took  over  I  was  loid  to  find  another  bank. 

3.)        We  have  our  checking  account  at  a  savings  hank,  but  we  have  had  FmH  A  suboidtnated 
loans  at  X  Bank  hrransr.  PnaHA  did  not  deal  wiih  our  small  saving  &.  loan  institution.  We 
iiave  always  been  penalized  .5  to  1%  becaiee  our  checking  account  is  not  with  X.  So 
what,  they  are  already  making  plenty  on  us.  P\vs  they  always  neem  to  work  overtimB 
making  us  feel  small  and  diity.  I  have  alw^^  hated  to  go  to  them  because  of  iL 

Also  there  is  far  too  much  disparity  between  the  palliy  sum  paid  un  savings 
aocoums  and  the  inflated  iitfeieat  oo  a  consnmBr  loan. 

4.)        X  Dank  is  only  interested  in  profit  for  the  owner.  Tbey  have  been  very  negative  forthe 
community. 

5.)        No  bank  that  I  know  will  loan  you  money  for  conaolidaiing  your  loam  or  bills  or 

pay  off  modgagcs.  1  would  like  to  get  acoosoiidatcd  loan  now  but  can't,  and  I  am  paying 
all  my  bills  OK.  So  why  cant  I  get  it? 

6.)  X  Bank  wont  cash  pcisonaicfacdcs  for  people  that  arc  not  their  clients  without  charging. 
Also,  1  think  the  sptcad  between  iniCKest  tales  eaoKd  and  interest  noes  paid  is  too  large. 

7.)        My  guaiaoleed  loan  has  an  esceptianalty  high  interest  rate. 

8.)        Offlcen  do  not  explain  folly  a  persons  opittms  in  repayiag  their  loan.  For  example,  lower 
interest  rates  for  a  sbotter  lenic  jntcrest  rales  wid)  largff  dbvnipa^rments.  etc.  Also  bank* 
charge  cxlnmcly  high  rates  for  credit  life  and  health  -  sometimes  included  without 
explanation.  CLAH  should  be  lefttotheapplirantto  fkid  cheaper-rates  from  inxorancc 
con^»ntcs. 

9.)        The  amount  of  time  needed  to  obtain  wiitien  loan  approval  (real  estate  loans)  is  far  ttm 
long.  ALsn  many  banLs  do  not  want  to  loan  small  amoonts  ($  1 .000)  and  will  tell  the 
borrower  to  get  cash  &am  dsir  credBt  card  winch  carries  an  extremely  high  interest  rale. 

1 0.)      When  the  FED  hiken  interest  nrics.  it  takes  our  local  batiks  about  5  minutes  to  follow  suit. 

When  the  intcnst  ntea  woe  falling  ('90-'93).  oor  local  hanks  were  slow,  very  slow,  to 
react  to  the  lower  rates.  1  think  this  is  wrong! 

II.)      The  bank  1  have  wotted  with  is  not  witting  to  patticipale  with  the  government  programs 
(FmH  A,  SB  A  loans  or  Beginning  Fanner  Loans).  They  claim  the  paper  worfc  u  too  much 
for  the  benefits. 

IZ)  Banks  need  to  be  witting  to  help  yoong  fanners  get  cstafaiisbed  with  lower  interest  loans, 
and  undcrMandii^  when  tiMes  are  lean. 
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MARKETPLACE 
Who'tNawK  Salomon  appoints  tuo         ■' ■■      : to  head  global  uweaoneiu  banking        Page  B8. 

Li«ry«rt  and  COanti:  Law  fims  meet 

surprising  compttuort  overseas              Page  B8. 

TRUTH  IN  SMALL-BUSINESS  LENDING 

Big  Banks  Fall  Short  of  Their  Claims 
oca  larti«.  Nf«  Yvt'i  C 
tac  Oorp^  MnMBy  ■(■(«•  vtMt  K  cilta  tnt 

^ifim  bttt  IB  Mnkific  tfUHtj.' 
lAOfftofUM  puiuvM  ynn.  man 

(ftu  IJOB  ofnon  d  tht  nftOan's  (Mnl 

Inff  Its  dulnnaii  ind  cMef  etceuQv*. 
Wftit£r  V.  SMpicy-CD  Anoddnc  on  trw 

rawn  tn  Ore  nam  u>  mu«  drv  tA*l 
Qtemlcii  *inu  u>  lend  Ifwm  monvy. 

Whfn  II  coma  lo  snilHMnlncss  Icn4-. 

hf  In  ihe  New  Yort  tret.  ■*«  rr  the 
nurtet  Ictdcr. '  uyi  Pnnl  Lourenx). 
an  czeoiflw  vice  prrsldenl  lor  Qwmt- 
od'i  New  yort  bank. 

Thai  I  on*  prooiefn  with  (Aai  dUm: 
PttJeral  tanJOri  rT^ofti  Uww  it  Un  i  tnie. 

[ii  June  199*.  OemtcaJ  Ba/iKinf  ■  bl( 
New  Yort  bank  nid  Vm  mitiion  ot  out- 

funding  smaU-businen  laaAi-about 
U%  len  inaA  Ute  ncAjiy  11.1  blllton  of 
wcl)  lendlnc  br  Uw  New  York  unit  o(  tar 
smaller  Bank  <M  New  York  Co..  accord- 
tnf  to  dau  nied  wim  lederal  ncuUion. 
Oitcorp.  Ute  nadnn  s  lartest  bank.  Abo 
beat  Owmicai. 

[ttf  banks  trini  Mil  menneives  .u 

frlendi  n(  :tm.iii  rMuincn  rirm  i  Always 
(Bme  uunicti  wiin  ihe  miia  man.  .imini- 
int  to  an  anitlyiu  nl  irdemi  rn^nru  nf  nil 

ammeroal  banks'  smaJI-tNisinen  Irntt- 
ln(  activt(y  by  The  Waii  sireei  JourtwJ. 
Tlte  ilnu  were  m«J  hy  iftr  finnk*  (or  June 
ISM  under  a  iwr^ypwotd  fwiemi  rui*. 

Adi  (nr  nitsburtni  Mellon  lUnk 
Corp.  alien  inal  lendtnf  to  imall  Nist- 
neues  ii  )itst  our  way  of  puitinf  our 

money  where  it  counti."  Itui  last  June. 
Mellon  I  main  Pennsyivanta  bank  bad 

only  ITBS  million  in  jmail-buaneaj 
lonnt.  or  8%  of  Its  touJ  domeiUe  busi- 

ness imilnK.  The  mnJn  unil  o(  Hits- 
bunrh  nmi  PNC  Rank  Corp.  nnd  JI.S 
billion  In  smRil-hustnns  lendlnt  -  1 6%  nf 
Its  domestic  Mistneas  tonns. 

"There  are  banks  of  all  slus  out 
there  that  say  i bey  re  maklnc  a  lot  or 

loans  and  nren  (. "  uyi  Jere  Glover. 
chief  counsel  lor  advncacy  nt  the  U.S. 
Small  nuiiness  Admin isiratlnn. 

Indeed,  blf  banks  provide  only  « 
tiny  (ractinn  o(  flnnnanf  lor  many 
unnil  busineisei.  becauie  these  busi* 
neisei  often  lack  ihe  irack  recordi. 
assets  nnd  nncumentntlnn-tike  nu- 
dllpd  nnancial  ■totemenis  nnd  re- 
portk-refjuired  for  a  buitness  man. 
And  III  more  effleleni-and  less 

CMIly-for  a  bnnk  in  make  a  few  htu 
Innns  thnn  mnny  lltttr  nnes.  herniwe 
smftlMitninrsi  lonni  rrrniirr  ifrrnirr 

pitntri  [rr»iiiefiMv  pntch  in^einT  .il- 
trmnltve  fumlinf:  rMTwinnl  lonni 

[mm  frlenrti  find  family,  home  mon- 
gign  and  crroit  cardi. 

Hut  bif  bank!  hove  ample  Incentive 
10  lend  to  imajl  nrmi.  Loan  demand 
amonc  traditional  corpomte  cuitomen 
tuki  been  deciininc  aa  more  companiei 
lum  10  Wall  Street  for  flnanctnc.  And  a 

bank's  inveiiment  in  Ihe  communiiy- 
Indudlnff  lendlnt  to  imall  btisinessei- 

11  increftsinffly  a  (actor  ini  rrffuiaiory 
approvnl  nf  menrrn  and  ncr)iilimoni. 

Kven  in.  many  inrrc  Icniien  nre  siitt  mainly  paying 
tip  lerviee  to  me  imaii-buiinrsa  market,  anniysis  say. 
Amonff  banks  thai  have  inrd  to  reduce  the  hlfher  njk 

and  cost  of  small-biisiness  lendlnt.  the  results  have 

been  "mned.  at  best."  jays  John  Haeen.  a  (Inancial- 
Krvicet  consultant  in  the  Ooiton  office  of  KPMG  Peai           

Marwck.   'I  know  of  banai  mat  hav«  cftantwJ  ihelr      1991.  AOer  all.  he  says,  he  had  seen  and  heart  Chemj- 
anttty  lAree  umei  In  three  year». '  cai'i  smalt-businesa  marteunc  ca/npajm  (eaturiri  Tom 

To  Ray  mvera,  a  imall -business  tjwner  whose  loan      seaver.  the  former  Mels  huner  wi»  tt   'back  on  ifte 
aftptlcation  was  rejectm  by  Qiemieal  last  year,  the  bif      mound-plteninf  rorOiemicai  " 

WHO  LENDS.  TO  SMALL  BUSINESS: 

•  'ti7>KTSiar»i-'%-  -■    '^--^ — - —   ^-   

■d»10-««.f 

banks'  marteting  claims  seem  deceptive.  ■T^ey  adver- 
tise that  ihey  wont  to  jive  smalt  bustneu  a  chance,  but 

ihey  dldn  l."  says  tlie  owner  of  Advanced  Drywaii  4  CeU* 
1n(  Systems  Inc.  In  Rdtson.  NJ. 

M  tti  to  ttfbt  wevkj  afltf  aovtytiv  fcr 
tht  ban-and  dtailnf  wiiji  low  bank  n^ 
mtntatfres  ta  ihnt  oOoes— Ounkal 
toU  Mr.  Rlmv  (Aai  its  ftrw  Yert  buk 

ORdte't  mid  maney  to  a  New  Jcrwy  oon^ 
puy.  n  referred  htn  M  tti  BiM 
Bnmfwkk.  N  J..  unJL 

InAolaiad.  Mr.  Rheri  mond  hto  bank* 

ln(  hoincai  to  a  snafl  ccmnuiitr  bank- 
wtUch  huni  acted  in  hta  appdcaOan. 

"Wt  wuicd  vecfcs  at  Mr.  Rl»wm*i 
dme.  and  wt  spotofUt  tor  (haf  ays  a 
QtcmloiJ  ipokesTnsA.  addbty  thai  Mr. 
Rhfera  jhoukj  hare  been  referred  to  Us 

New  Jersry  bank  ImmedUtety.  Tfwre'i 
absotutety  no  excuse  (or  vntt  happened." 

T^w  yean  a«o.  bai\Ja  wm  required  for 
the  Ont  tune  lo  Include  informaOan  aboui 
laatnesi  totns  of  up  to  U  mUltan  m  their 

Z^3  \  June  reporu  10  ihe  Feder^j  Deposll  Inair 
ance  CorpL.  called  federaJ  call  reports. 
B*Aki  thai  were  eia^endnj  their  imaO- 

tMsnesi  performance  "aw  the  fedenJ 

call  reporu  ind  aid.  Ow  ■  nyi  Twil 
Dial,  an  necudve  vice  president  at  WeOl 
PaniD  4  Co.  m  San  Prvidsca. 

aucarp.  for  eumple.  prtMnotet  Its 

New  York  substdiarv  u  a  bank  with  "bt( 
tdeu  for  unail  businesses. '  Yet  tn  June 
19M.  the  hoidinc  company  had  \\A  btl- 
Hon  In  imail-businen  loans  on  lis  books. 
Thais  m  less  ihan  ihe  IIJ  billion  of 
such  loans  at  Fint  of  America  Bank 
Corp.  of  KaJamano.  Mich.,  which  has 
one-nith  ancorp  I  totat  domesoc  assets. 

Odoorp  inlUally  sutfsted  thai  Its 
numben  werv  retadvely  low  became  mos 

of  lu  small-busmeo  lendtnf  outside  New 
Yort  Is  thraufTi  thrifts  tt  owns.  But  re^uU- 
tory  flllnfi  smw  even  its  tartest  ihrlA  had 

neftlilbie  small-businesi  tenouif.  The 
bank  conoedal  It  oniy  reccnUy  befan  fo- 
OiSinc  on  iM  smstf-bunnea  marfceL 

Some  oif  banu  say  ihey  could  do 

more.  "Our  approach  10  the  business 

hosn  I  been  dynamic  enou^."  saysGret 
Roiella.  a  senior  vice  president  at  New 

York  )  Chase  Manhattaji  Corp.  In  mld- 
I9M.  unail-buainesa  loans  accounted  tor 

leu  than  iff%  o(  lis  13.4  btUlon  In  domes- 
tic bustnesi  loans. 
The  call  rrpon  data  is  disputed  by 

some  bankers,  who  claim  It  understates 

iheir  lendlnt  actlvtry-eveo  thouirn  the 

banks  are  pruvidln{  the  mimben.  For  ei* 
ampte.  Oouftas  Freeman,  head  of  oirpth 
rate  banunf  at  Bamea  Banks  Inc.  in 

Jadoonville.  Fla.,  sayi  of  his  baAk's  re- 
port: -Il'i  not  n^L  we  have  well  <mr  tl 

billion  in  tmajl-bunnesa  loans. ' Accordlnr  to  lu  federal  all  reporu. 

Bameit's  enure  com^neraal  banking  op- 
eration mtuM  forer  small-buslnesi  loans 

than  each  of  two  xmaiier  FTonda  unlls  of 
Chanoile.  N.C  bants.  Bametl  in  June 
1994  hod  I50i  million  In  such  loans,  wnite 

first  Union  Corp.'i  Jadcsonvttte  nib- 
ildtary  had  n.4  billion  and  NationsBank 
Corp.  s  Tampa  bank  had  11.1  binion  in 
smail-buiinesj  tosna. 

Othera  have  tried  to  use  the  fiOnn  to 
their  advantajt  TWa  year,  a  Bank  of 
Qosura  Cor^  pramodon,  dOn;  the  data. 

bofisi£d  that  It  had  made  more  smalKiusl- 
ness  loans  tn  Massachuaetis  thaa  any  of 

Its  peers.  "Small  btisiness  is  01;  business 

at  Bank  of  Qcston."  !t  said. 
But  counting  all  smail-bustnesa  loans, 

indudlnt  those  outside  Massachusetts.  Bank  of  Boston 
trailed  behind  some  major  .Sew  England  rlvais.  Smaih 

Mr.  Rivera  says  he  was  optimistic  when  he  appfled  Prwidence.  R-L.  anj  Shawront  NsilonaJ  Corp.  m  Hart- 
Tort,  Conn.,  ruch  loans  made  up  37%  and  :£%  of  domesdc 
buslneu  (ending,  rrspecavely. 

David  Alois«.  Bank  of  Boston's  director  of  small  busi- 
ness banUni.  defends  the  promotion.  Hi  lars  amaU  busi- 
ness owners  "vant  10  le*  a  wiiitngnen  to  maka  loans." 

and  Bank  of  Boston  is  witunf  tnd  abla. 
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EXECUnVE  SUMMARY 

This  report  America's  Worst  Lenders  A  Comprehensive  Analysis  of  Mortgage  Lending  in 
the  Nation's  Top  20  Cities,  analyzes  the  performance  of  lenders  in  serving  the  credit  needs  of 
minority  and  low-  and  moderate-income  individuals.  Produced  by  the  National  Community 

Reinvestment  Coalition  G^CRC)  —  this  country's  largest  CRA  coalition,  comprised  of  over  440 
community-based  organizations  dedicated  to  increasing  fair  and  equal  access  to  credit  for  all 
Americans  —  the  study  examines  over  2000  institutions  over  a  four  year  period  using  Home 
Mortgage  Disclosure  Act  (HMDA)  data.  HMDA  is  a  1975  law  requiring  detailed  disclosure  of 
home  mortgage  lending  by  location,  race,  and  income. 

Utilizing  a  unique  methodology  for  measuring  fair  lending  performance,  the  study 
examines  whether  mortgage  lenders  are  actively  marketing  home  loan  products  to  minorities, 
rejecting  minority  applicants  at  a  higher  rate  than  white  applicants,  and  lending  to  blacks  and 
Hispanics  at  a  reasonable  leveL   In  addition,  the  study  evaluates  the  performance  of  lenders 
in  marketing  and  lending  to  low-  and  moderate-income  individuals.  To  ensure  that  the 
methodology  fairly  evaluates  lenders,  the  performance  of  lenders  is  judged  in  the  context  of 
local  market  conditions  and  in  relation  to  the  performance  of  other  lenders. 

The  most  significant  findings  on  mortgage  lending  that  are  detailed  in  the  report  are: 

•  Fifty  two  large  mortgage  lenders  arc  identified  in  the  study  as  consistendy 
underserving  low-  and  moderate-income  and  minority  individuals  over  a  four  year 
period  (1990-1993). 

•  Four  institutions  performed  poorly  in  three  or  more  metropolitan  areas.  These  lenders 
are  The  Prudential  Home  Mortgage  Company,  Chase  Home  Mortgage  Corp,  G.N. 
Mortgage,  and  Margaietten  &  Company. 

•  For  the  year  of  1993,  126  lenders  are  identified  in  the  study  for  their  inadequate 
performance  in  meeting  the  credit  needs  of  minorities  and  low-  and  moderate  income 
individuals.   Five  of  the  lenders  have  poor  records  in  five  or  more  metropolitan  areas, 
including  The  Prudential  Home  Mortgage  Company,  G.E.  Capital  Mortgage  Services, 
Countrywide  Funding  Corporation,  Chase  Home  Mortgage  Corp,  and  American 
Residential  Mortgage. 

•  Mortgage  companies  dominate  the  list  of  America's  Worst  Lenders.  Of  the  52   lenders 
identified  in  the  1990  -  1993  period,  34  are  mortgage  companies  (65%),  17  are 
commercial  or  savings  banks  (33%),  and  1  is  a  credit  union  (2%).   Similar  patterns 
exist  for  the  worst  lenders  in  1993.  Eighty  eight  of  the  126  lenders  are  mongage 
companies  (70%),  37  are  commercial  banks  or  savings  banks  (30%),  and  less  than  1% 
are  credit  unions.    Mortgage  banks  are  not  covered  by  the  Community  Reinvestment 

Act,  a  1977  law  prohibiting  "redlining". 

In  every  metropolitan  area  in  1993,  minority  approval  and  application  rates  increased. 
However,  when  examined  over  a  four  year  period,  sixteen  out  of  the  twenty  MSAs  in  1993 
saw  substantial  decreases  in  minority  application  and  approval  rates  when  compared  lo 
1990  data. 

#>eNati, onal  Community  Reinvestment  Coalition  •  202-986-7898 
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•  In  17  out  of  the  20  MSAs,  application  and  approval  rates  for  low-  and  moderate- 
income  individuals  increased  from  1992  to  1993.  However,  over  a  four  year  period,  13 
out  of  the  20  MSAs  saw  a  significant  decline  in  low-  and  moderate-income  application 
rates  and  12  out  of  the  20  saw  reductions  in  approval  rates. 

In  light  of  the  findings  of  this  study,  NCRC  recommends  that  the  bank  regulatory 
agencies,  the  Department  of  Housing  and  Urban  Development  (HUD),  the  Justice 
Department,  Congress,  and  other  government  agencies  charged  with  enforcing  fair  lending 
laws,  undertake  a  number  of  steps  to  ensure  lenders  are  held  accountable  for  their 
performance.   Among  the  recommendations  oudined  in  the  report,  NCRC  urges  lenders  named  in 
the  report  to  be  investigated  for  possible  violations  of  fair  lending  laws,  calls  for  the  immediate 
extension  of  CRA  coverage  to  mortgage  banks,  and  urges  the  bank  regulatory  agencies  to  issue  an 
effective  CRA  rule. 

The  full  report  contains  a  detailed  description  of  the  methodology  used  in  the  study,  a 
discussion  of  the  fmdings,  a  list  of  the  worst  banks  with  detailed  data  tables,  and  aggregate 
data  on  each  of  the  metropolitan  areas. 

The  National  Community  Reinvestment  Coalition  •  202-986-789.'^ 
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104th  congress 
1st  Session S.650 

To  increase  the  amoant  of  credit  available  to  fdel  local,  regional,  and  national 
economic  growth  by  reducing  the  regulatoiy  burden  imposed  upon  finan- 

cial institutions,  and  for  other  purposes. 

IN  THE  SENATE  OF  THE  UNITED  STATES 

March  30  (legislative  day,  March  27),  1995 

Mr.  Shelby  (for  himself,  Mr.  Mack,  Mr.  D'Aalato,  Mr.  Bryan,  Mr.  Bek- 
NETT,  Mr.  Faircloth,  Mr.  Bond,  Mr.  GRAir&i,  and  Mr.  Dole)  intro- 

duced the  following  bill;  which  was  read  twice  and  referred  to  the  Com- 
mittee on  Banking,  Housing,  and  Urban  Affairs 

A  BILL 
To  increase  the  amount  of  credit  available  ,to  fuel  local, 

regional,  and  national  economic  growth  by  reducing  the 

regulatory  burden  imposed  upon  financial  institutions, 

and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Economic  Growth  and  Regulatory  Paperwork  Reduction 

6  Act  of  1995". 
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1  (b)  Table  of  Contents. — The  table  of  contents  for 

2  this  Act  is  as  follows: 

Sec.   1.  Sliort  title;  tabic  of  contents. 

Sec.  2.  Definitions. 

TITLE  I— REDUCTIONS  IN  GOVERNMENT  OVERREGULATION 

Subtitle  A— The  Home  Mortgage  Process 

Part  I — Regilatory  Simplification  and  Uniformitv 

Sec.  101.  Coordiimtion  of  tlie  Tratli  in  Lending  Act  and  the  Real  Estate  Settle- 
ment Procedures  Act. 

Sec.   102.  Elimination  of  re<lundant  regulators. 

Sec.   103.  General  exemption  authority  for  loans. 

Sec.  104.  Reductions  in  Real  Estate  Settlement  Procedures  Act  regulaton-  bur- 
dens. 

Part  II— Clarifications  to  Reduce  Costs  and  Regulatory  Burdens 

Sec.  111.  Exemption  for  certain  borrowers. 
Sec.  112.  Alternative  disclosures  for  actjustable  rate  mortgages. 
Sec.  113.  Treatment  of  certain  charges. 

Sec.  114.  Exemptions  from  rescission. 
Sec.  115.  Tolerance-s;  basis  of  disclosures. 
Sec.  116.  Limitation  on  liability. 

Sec.  117.  Limitation  on  rescis-sion  period. 

Sec.  118.  As.sigiiee  liability. 

Sec.  119.  Modification  of  waiver  of  riglit  of  rescission. 

Sec.  120.  Applicability. 

Subtitle  B — Amendments  to  the  Community  Reinve-stment  Act  of  1977 

Sec.   131.  Expression  of  congressional  hitention. 
Sec.   1.32.  Small  bank  exemption. 

Sec.   133.  Community  input  and  conclusive  rating. 

Sec.   134.  Special  purpose  banks. 

Sec.  135.  Increased  incentives  to  lending  to  low-  and  moderate-income  commu- nities. 

Subtitle  C — Payment  of  Interest  Act 

Sec.   141.  Payment  of  Interest  Act. 

TITLE  II— STREAMLINING  GOVERNMENT  REGULATION 

Subtitle  A— Eliminating  Uimece.s.sar>'  Regulaton'  Rwiuircnients  and 
Procwlures 

Sec.  201.  Streamlining  of  prior  approval  re<|uiremcnt  for  certain  acquisitions. 

Sec.  202.  Elimination  of  certain  filing  and  approval  re<|uiremcnts  for  certain  ni- 

surcd  de|X)sitory  institutions. 

Sec.  203.  Elimination  of  re<lundant  approval  re(|uirenicnt  for  OAKAR  trans- 

act ioiLS. 
Sec.  204.  Elimination  of  uiMiecossar>'  branch  applications. 
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See.  205.  Eliniiiiatioii  of  duplicative  requirenieiits  imposed  upon  bank  holding 

companies  under  the  Home  Owners'  Loan  Act. 
Sec.  206.  Elimniation  of  tlie  per  braiicli  capital  requirement  for  national  banks 

and  State  member  banks. 

Sec.  207.  Elimination  of  braiidi  application  requirements  for  automatic  teller 
machines. 

Sec.  208.  Elimination  of  requirement  for  approval  of  investments  in  bank  prem- 
ises for  well  capitalized  and  well  manafned  banks. 

Sec.  209.   Elimination  of  approx-al  requirement  for  divestitures. 
Sec.  210.  Elimination  of  unnecessary  filing  for  officer  and  director  appoint- 

ments. 

Sec.  211.  Amendments  to  the  Depository  Institutions  Management  Interlocks 
Act. 

Sec.  212.  Elimniation  of  recordkeeping  and  reporting  requirements  for  officers. 

Sec.  213.  Abolition  of  Appraisal  Subcommittee;  transfer  of  functions. 
Sec.  214.  Branch  closures. 

Sec.  213.  Foreign  banks. 

Subtitle  B — Eliminating  Unnecessary  Costs  and  Paperwork  Burdens 

Sec.  221.  Small  bank  examination  cycle. 

Sec.  222.  Reimbursement  for  corporate  records. 

Sec.  223.  Required  regulatoiy  review  of  regulations. 

Subtitle  C — Elimuiatuig  Unnecessary  Reporting  Requirements 

Sec.  231.  Prohibition  on  additional  reporting  under  Community  Reinvestment 
Act  of  1977. 

Sec.  232.  Exemption   from   community   support   requirements   of  the   Federal 
Home  Loan  Bank  Act  for  institutions  meeting  certain  criteria. 

Sec.  233.  Recording  requirements. 
Sec.  234.   Identification  of  noiibank  financial  institution  customers. 

Sec.  23.5.   Rqieal  of  commercial  loan  reporting  requirements. 

Sec.  236.  Increase  in  Home  Mortgage  Disclosure  Act;  di.sclosure  exemption. 

Sec.  237.  Elimination  of  stock  loan  reporting  requirement. 

Subtitle  D — Regulatory  Microraaiiagement 

Sec.  241.   National  bank  directors. 

Sec.  242.  Paperwork  reduction  review. 

Sec.  243.  State  bank  representation  on  Board  of  Directors  of  the  FDIC. 

TITLE  HI— REGULATORY  IMPACT  0.\  COST  OF  CREDIT  AND 
CREDIT  AVAILABILITY 

Subtitle  A — Lowering  Compliance  Costs  To  Promote  Credit  A^-ailability 

Sec.  301  Audit  costs. 

Sec.  302.  Incentives  for  self-testing. 
Sec.  303.  Exemption  for  sa\ings  iitstitutions  scr\ing  military  personnel. 

Sec.  304.  Qualified  thrift  investment  amendments. 

Sec.  305.  Dayliglit  overdrafts  incurred  by  Federal  home  loan  banks. 

Sec.  306.  Application  for  membership  in  the  Federal  home  loan  bank  system. 

Sec.  307.  AuUiority  for  Federal  home  loan  liaiiks  to  select  external  auditors. 

Sec.  308.  Limited  purpose  bank  growtli  cap  relief. 

Subtitle  B — Disincentives  to  Risk-Taking 
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Sec.  311.  Due  process  protections. 

Subtitle  C — Miscellaneous  Noiisupenisory  Reforms 

Sec.  321.  Liability  for  unauthorized  use  of  credit  cards. 
Sec.  322.  Uiiautliorized  electronic  fund  transfers. 

1  SEC.  2.  DEFINTnONS. 

2  For  purposes  of  this  Act — 

3  (1)  the  term  "Appraisal  Subcommittee"  means 

4  the  Appraisal  Subcommittee  established  under  sec- 

5  tion  1011  of  the  Federal  Financial  Institutions  Ex- 

6  amination  Council  Act  of  1978  (as  in  existence  prior 

7  to  the  date  of  enactment  of  this  Act); 

8  (2)    the    term    "appropriate    Federal    banking 

9  agency"  has  the  same  meaning  as  in  section  3  of  the 

10  Federal  Deposit  Insurance  Act; 

11  (3)  the  term  "Council"  means  the  Federal  Fi- 

12  nancial  Institutions  Examination  Council  established 

13  under  section  1004  of  the  Federal  Financial  Institu- 

14  tions  Examination  Council  Act  of  1978; 

15  (4)   the  term   "insured  depository  institution" 

16  has  the  same  meaning  as  in  section  3  of  the  Federal 

17  Deposit  Insurance  Act;  and 

18  (5)   the  term   "insured  credit  union"   has  the 

19  same   meaning  as   in   section    101    of  the   Federal 

20  Credit  Union  Act. 
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1  TITLE    I— REDUCTIONS    IN   GOV- 
2  ERNMENT  OVERREGULATION 

3  Subtitle  A — ^The  Home  Mortgage 
4  Process 

5  PART  I— REGULATORY  SIMPLIFICATION  AND 

6  UNIFORMITY 

7  SEC.  101.  COORDINATION  OF  THE  TRUTH  IN  LENDING  ACT 

8  AND  THE  REAL  ESTATE  SETTLEMENT  PROCE- 

9  DURES  ACT. 

10  (a)  Amendments  to  Truth  in  Lending  Act. — 

1 1  Section  105  of  the  Truth  in  Lending  Act  (15  U.S.C.  1604) 

12  is  amended  by  adding  at  the  end  the  following  new  sub- 

13  section: 

14  "(e)  Authority  To  Eliminate,  Modify,  or  Sim- 

15  PLiFY  Disclosure  Requirements. — The  Board  shall, 

16  by  regulation,  eliminate,  modify,  or  simplify  any  disclosure 

1 7  required  by  this  title,  including  the  content  and  timing  of 

18  the  disclosure,  if  such  action  would  make  disclosures  and 

19  timing  of  disclosures  required  by  this  title  uniform  with 

20  other  laws  relating  to  the  disclosure  of  information  in  con- 

21  nection  with  credit  transactions,  including  the  Real  Estate 

22  Settlement  Procedures  Act.   No  disclosure   requirement 

23  may  be  imposed  under  this  subsection  unless  such  require- 

24  ment  would  have  the  effect  of  eliminating,  modifying,  or 

25  simplifying  any  disclosure  required  under  this  title.". 
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1  (b)  Amendments  to  Real  Estate  Settlement 

2  Procedures  Act. — Section  19  of  the  Real  Estate  Settle- 

3  ment  Procedures  Act  (12  U.S.C.  2617)  is  amended  by 

4  adding  at  the  end  the  following  new  subsection: 

5  "(d)  Authority  To  Eliminate,  Modify,  or  Sim- 

6  PLiFY  Disclosure  Requirements. — The  Board  shall, 

7  by  regulation,  eliminate,  modify,  or  simplify  any  disclosure 

8  required  by  this  title,  including  the  content  and  timing  of 

9  the  disclosure,  if  such  action  would  make  disclosures  and 

10  timing  of  disclosures  required  by  this  title  uniform  with 

1 1  other  laws  relating  to  the  disclosure  of  information  in  con- 

12  nection  with  credit  transactions,  including  the  Truth  in 

13  Lending  Act.  No  disclosure  requirement  may  be  imposed 

14  under  this  subsection  unless  such  requirement  would  have 

15  the  effect  of  ehminating,  modifying,  or  simplifying  any  dis- 

16  closure  required  under  this  title.". 

1 7  SEC.  102.  ELIMINATION  OF  REDUNDANT  REGULATORS. 

18  (a)  Definition. — Section  3  of  the  Real  Estate  Set- 

19  tlement  Procedures  Act  (12  U.S.C.  2602)  is  amended— 

20  (1)  in  paragraph  (7),  by  striking  "and"  at  the 

21  end; 

22  (2)  in  paragraph  (8),  by  striking  the  period  at 

23  the  end  and  inserting  ";  and";  and 

24  (3)   by  adding  at  the   end  the  follo\ving  new 

25  paragraph: 
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1  "(9)  the  term  'Board'  means  the  Board  of  Gov- 

2  ernors  of  the  Federal  Reserve  System.". 

3  (b)  Conforming  Amendments. — The  Real  Estate 

4  Settlement  Procedures  Act  (12  U.S.C.  2601  et  seq.)  is 

5  amended — 

6  (1)  in  section  4,  by  striking  "Secretary"  each 

7  place  such  term  appears  and  inserting  "Board"; 

8  (2)  in  section  5,  by  striking  "Secretary"  each 

9  place  such  term  appears  and  inserting  "Board"; 

10  (3)  in  section  6,  by  striking  "Secretary"  each 

1 1  place  such  term  appears  and  inserting  "Board"; 

12  (4)  in  section  8 — 

13  (A)  in  subsection  (c),  by  striking  "the  Sec- 

14  retary,"  and  inserting  "the  Board,";  and 

15  (B)   in   subsection   (d),   by  striking  "See- 

16  retary"  each  place  such  term  appears  and  in- 

17  serting  "Board"; 

18  (5)  in  section  10,  by  striking  "Secretary"  each 

19  place  such  term  appears  and  inserting  "Board"; 

20  (6)  in  section  13,  by  striking  "Secretary"  and 

21  inserting  "Board"; 

22  (7)  in  section  15 — 

23  (A)    by    striking    "Secretary"    each    place 

24  such  term  appears  and  inserting  "Board";  and 
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1  (B)   by   striking   "the   Secretary's   assess- 

2  ment"   and   inserting  "the   assessment  of  the 

3  Board"; 

4  (8)  in  section  16,  by  striking  "Secretary"  each 

5  place  such  term  appears  and  inserting  "Board";  and 

6  (9)  in  section  18,  by  striking  "Secretary"  each 

7  place  such  term  appears  and  inserting  "Board". 

8  (c)  Regulations. — Section  19(a)  of  the  Real  Estate 

9  Settlement  Procedures  Act  (12  U.S.C.  2617)  is  amended 

10  to  read  as  follows: 

1 1  "(a)  Regulations. — 

12  "(1)  Ix  GENERAL. — The  Board  shall  prescribe 

13  such  regulations  as  may  be  necessary  to  carry  out 

14  this  title. 

15  "(2)    Specifications. — The    regulations    pro- 

16  mulgated  under  paragraph  (1) — 

17  "(A)  may  contain  such  classifications,  dif- 

18  ferentiations,  or  other  provisions,  and  may  pro- 

19  vide  for  such  adjustments  and  exceptions  for 

20  any  class  of  transactions,  as  the  Board  deter- 

21  mines  to  be  necessary  or  proper  to — 

22  "(i)    effectuate   the   purposes   of  this 

23  title; 

24  "(ii)  prevent  circumvention  or  evasion 

25  of  this  title;  or 
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1  "(iii)   facilitate  compliance  with  this 

2  title;  and 

3  "(B)  shall  minimize  the  burdens  and  cost 

4  imposed  upon  creditors  and  shall  ensure  that 

5  costs,  burdens,  and  complexities  to  consumers 

6  are  reduced.". 

7  (d)  Administrative  Enforcement. — The  Real  Es- 

8  tate  Settlement  Procedures  Act  (12  U.S.C.  2601  et  seq.) 

9  is  amended  by  adding  at  the  end  the  following  new  section: 

10  "SEC.  20.  ADMINISTRATIVE  ENFORCEMENT. 

11  "(a)  In  General. — C!ompliance  with  the  require- 

12  ments  imposed  under  this  title  shall  be  enforced  under — 

13  "(1)  section  8  of  the  Federal  Deposit  Insurance 

14  Act,  with  respect  to — 

15  "(A)  any  national  bank  or  any  Federal 

16  branch  or  Federal  agency  of  a  foreign  bank,  by 

17  the  Office  of  the  Comptroller  of  the  Currency; 

18  "(B)  any  member  bank  of  the  Federal  Re- 

19  sei-ve  System  (other  than  a  national  bank),  any 

20  branch  or  agency  of  a  foreign  bank  (other  than 

21  a  Federal  branch  or  Federal  agency,  or  insured 

22  State  branch  of  a  foreign  bank),  any  commer- 

23  eial  lending  company  owned  or  controlled  by 

24  one  or  more  foreign  banks,  or  any  organization 
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1  operating  under  section  25  or  25A  of  the  Fed- 

2  eral  Reserve  Act,  by  the  Board; 

3  "(C)  any  bank  insured  under  the  Federal 

4  Deposit  Insurance  Act  (other  than  a  member  of 

5  the  Federal   Reserve  System)   or  any  insured 

6  State  branch  of  a  foreign  bank,  by  the  Board 

7  of  Directors  of  the  Federal  Deposit  Insurance 

8  Corporation;  and 

9  "(D)  any  savings  association  the  deposits 

10  of  which  are  insured  under  the  Federal  Deposit 

11  Insurance  Act,  by  the  Director  of  the  Office  of 

12  Thrift  Supervision; 

13  "(2)  the  Federal  Credit  Union  Act,  by  the  Ad- 

14  ministrator  of  the  National  Credit  Union  Adminis- 

15  tration  with  respect  to  any  Federal  credit  union; 

16  "(3)  the  Packers  and  Stockyards  Act,  1921  (ex- 

17  cept  as  provided  in  section  406  of  such  Act),  by  the 

18  Secretary  of  Agriculture  with  respect  to  any  activi- 

19  ties  subject  to  such  Act;  and 

20  "(4)  the  Farm  Credit  Act  of  1971,  by  the  Farm 

21  Credit  Administration  vnth  respect  to  any  institution 

22  referred  to  in  section  1.2(a)  of  that  Act. 

23  "(b)  Definitions. — Each  term  in  subsection  (a)(1) 

24  that  is  not  defined  in  this  title  shall  have  the  same  mean- 
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1  ing  as  in  section  1(b)  of  the  International  Banking  Act 

2  of  1978. 

3  "(e)  Additional  Enforcement  Powers. — 

4  "(1)  Violations. — For  the  purpose  of  the  ex- 

5  ercise  by  any  agency  referred  to  in  subsection  (a)  of 

6  the  powers  of  the  agency  under  any  Act  referred  to 

7  in  that  subsection,  a  violation  of  any  requirement 

8  imposed  under  this  title  shall  be  deemed  to  be  a  vio- 

9  lation  of  a  requirement  imposed  under  that  Act. 

10  "(2)  Powers. — In  addition  to  the  powers  of 

1 1  the  agency  under  any  provision  of  law  specifically  re- 

12  ferred  to  in  subsection  (a),  each  agency  referred  to 

13  in  that  subsection  may  exercise,  for  the  purpose  of 

14  enforcing  compliance  with  any  requirement  imposed 

15  under  this  title,  any  other  authority  conferred  on  the 

16  agency  by  law. 

17  "(3)  Regulations  by  agencies  other  than 

18  THE  BOARD.— The  authority  of  the  Board  to  pro- 

19  mulgate  regulations  under  this  title  does  not  impair 

20  the  authority  of  any  other  agency  referred  to  in  sub- 

21  section  (a)  to  make  rules  regarding  the  procedures 

22  of  the  Board  in  enforcing  compliance  with  the  re- 

23  quirements  imposed  under  this  title. 

24  "(d)  FTC  Enforcement.— 
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1  "(1)  Ix  GENERAL. — Except  to  the  extent  that 

2  the  enforcement  of  tlie  requirements  imposed  under 

3  this  title  is  specifically  committed  to  another  agency 

4  of  the  Federal  Government  under  subsection  (a),  the 

5  Federal     Trade     Commission     shall     enforce     such 

6  requirements. 

7  "(2)  Violations. — For  the  purpose  of  the  ex- 

8  ercise  by  the  Federal  Trade  Commission  of  the  func- 

9  tions  and  powers  of  the  Commission  under  the  Fed- 

10  eral  Trade  Commission  Act,  a  violation  of  any  re- 

11  quirement  imposed  under  this  title  shall  be  deemed 

12  to  be  a  violation  of  a  requirement  imposed  under 

13  that  Act. 

14  "(3)    FrxcTioxs   and    powers. — ^All    of   the 

15  functions  and  powers  of  the  Federal  Trade  Commis- 

16  sion  under  the  Federal  Trade  Commission  Act  are 

17  available  to  the  Federal  Trade  Commission  to  en- 

18  force  compliance  by  any  person  with  the  require- 

19  ments  imposed  under  this  title,  regardless  of  wheth- 

20  er  or  not  the  person   is  engaged  in  commerce  or 

21  meets  any  other  jurisdictional  tests  in  the  Federal 

22  Trade  Commission  Act.". 
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1  SEC.  103.  GENERAL  EXEMPTION  AUTHORITY  FOR  LOANS. 

2  (a)  Regulatory  Flexibility. — Section  104  of  the 

3  Truth  in  Lending  Act  (15  U.S.C.  1603)  is  amended  by 

4  adding  at  the  end  the  following  new  paragraph: 

5  "(7)  Transactions  for  which  the  Board,  by  rule, 

6  determines  that  coverage  under  this  title  is  not  nec- 

7  essary  to  carry  out  the  purposes  of  this  title.". 

8  (b)  Exemption  Authority. — Section  105  of  the 

9  Truth  in  Lending  Act  (15  U.S.C.  1604)  is  amended  by 

10  adding  at  the  end  the  following  new  subsection: 

1 1  "(f)  Exemption  Authority. — 

12  "(1)   In  general. — The  Board  shall  exempt 

13  from  all  or  part  of  this  title  any  class  of  transactions 

14  for  which,  in  the  determination  of  the  Board,  cov- 

15  erage  under  all  or  part  of  this  title  does  not  provide 

16  a  measurable  benefit  to  consumers  in  the  form  of 

17  useful  information  or  protection. 

18  "(2)  Factors  for  consideration. — In  deter- 

19  mining  which  classes  of  transactions  to  exempt  in 

20  whole  or  in  part  under  paragraph  (1),  the  Board 

21  shall  consider,  among  other  factors — 

22  "(A)   the  amount  of  the   loan   or  closing 

23  costs  and  whether  the  disclosures,  right  of  re- 

24  scission,    and   other   provisions   are   necessary, 

25  particularly  for  small  loans,  as  determined  by 

26  the  Board; 
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1  "(B)  wliether  the  requirements  of  tliis  title 

2  complicate,  hinder,  or  make  more  expensive  the 

3  .  credit  process  for  the  class  of  transactions;  and 

4  "(C)   the  status  of  the  borrower,   includ- 

5  ing— 

6.  "(i)    the    related    financial    arrange- 

7  ments  of  the  borrower,  as  determined  by 

8  tlie  Board; 

9  "(ii)  the  financial  sophistication  of  the 

10  borrower  relative  to  the  type  of  trans- 

it action;  and 

12  .  "(iii)  the  importance  to  the  borrower 

13  of  the  credit  and  related  supporting  prop- 

14  erty,  as  determined  by  the  Board.". 

15  SEC.  104.  REDUCTIONS  IN  REAL  ESTATE  SETTLEMENT  PRO- 

16  CEDURES  ACT  REGULATORY  BURDENS. 

17  (a)  Unnecessary  Disclosure. — Section  6(a)  of  the 

18  Real  Estate  Settlement  Procedures  Act  (12  U.S.C.  2605) 

19  is  amended  to  read  as  fallows: 

20  "(a)  Disclosure  to  Applicant  Rei^ting  to  As- 

21  siGNMEXT,  Sale,  or  Transfer  of  Loan  SER\aciN"G. — 

22  Each  person  who  makes  a  federally  related  mortgage  loan 

23  shall  disclose  to  each  person  who  applies  for  the  loan,  at 

24  the  time  of  application  for  the  loan,  whether  the  servicing 
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1  of  the  loan  may  be  assigned,  sold,  or  transferred  to  any 

2  other  person  at  any  time  while  the  loan  is  outstanding.". 

3  (b)  Se(X)nd  Mortgages. — Section '3(1)( A)  of  the 
4  Real    Estate    Settlement    Procedures    Act    (12    U.S.C. 

5  2602(1)(A))  is  amended  by  striking  "or  suboi-dinate". 

6  (c)  Consistency  of  Real  Estate  Settlement 

7  Procedures  Act  and  Truth  in  Lending  Act  Exemp- 

8  TiON  OF  Business  Loans. — Section  7  of  the  Real  Estate 

9  Settlement  Procedures  Act  (12  U.S.C.  2606)  is  amend- 

10  ed— 

11  (1)  by  striking  "This  Act"  and  inserting  the 

12  following: 

13  "(a)  In  General. — This  Act";  and 

14  (2)  by  adding  at  the  end  the  following  new  sub- 

15  section: 

16  "(b)    Interpretation. — In    promulgating   regula- 

17  tions  under  section  19(a),  the  Board  shall  ensure  that, 

18  with  respect  to  subsection  (a),  the  exemption  for  business 

19  credit  includes  all  'business  credit'  exempted  from  the 

20  Truth  in  Lending  Act,  as  such  term  is  interpreted  by  the 

21  Board.". 
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1  PART  n— CLARIFICATIONS  TO  REDUCE  COSTS 

2  AND  REGULATORY  BURDENS 

3  SEC.  111.  EaOEaiPTION  FOR  CERTAIN  BORROWERS. 

4  Section  104  of  the  Truth  in  Lending  Act  (15  U.S.C. 

5  1603)  is  amended  by  adding  at  the  end  the  following  new 

6  paragraph: 

7  "(8)    Credit   transactions   involving  consumers 

8  with    an    annual    earned    income    of    more    than 

9  $200,000     or     having    net     assets     in    excess    of 

10  $1,000,000  at  the  time  of  the  transaction.". 

11  SEC.  112.  ALTERNATIVE  DISCLOSURES  FOR  ADJUSTABLE 

12  RATE  MORTGAGES. 

13  (a)  Open  End  Consumer  Credit  Plans. — Section 

14  127A(a)(2)(G)  of  the  Truth  in  Lending  Act  (15  U.S.C. 

15  1637a(a)(2)(G))  is  amended  by  inserting  before  the  semi- 

16  colon  the  following:  ",  or  a  statement  that  the  monthly 

17  payment  may  increase  or  decrease  significantly  due  to  in- 

18  creases  in  the  annual  percentage  rate". 

19  (b)  Technical  Amendment. — Section  127A(b)(3) 

20  of  the  Truth  in  Lending  Act  (15  U.S.C.  1637a(b)(3))  is 

21  amended  by  striking  "required  under"  and  inserting  "re- 

22  ferred  to  in". 

23  (c)  Consumer  Credit  Not  Under  Open  End 

24  Credit  Plan. — Section  128(a)  of  the  Truth  in  Lending 

25  Act  (15  U.S.C.  1638(a))  is  amended  by  adding  at  the  end 

26  the  following  new  paragraph: 
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1  "(14)  In  any  variable  interest  rate  residential 

2  mortgage  transaction,  at  the  option  of  the  creditors, 

3  a  statement  that  the  monthly  payment  may  increase 

4  or  decrease  substantially,  or  an  historical  example  il- 

5  lustrating  the  effects  of  interest  rate  changes  imple- 

6  mented  according  to  the  loan  program.". 
7  SEC.  113.  TREATMENT  OF  CERTAIN  CHARGES. 

8  (a)   Third  Party  Fees. — Section   106(a)   of  the 

9  Truth  in  Lending  Act  (15  U.S.C.  1605(a))  is  amended 

10  by  inserting  after  the  second  sentence  the  following  new 

11  sentence:  "The  finance  charge  shall  not  include  fees  and 

12  amounts  imjjosed  by  third  party  closing  agents  (including 

13  settlement  agents,  attorneys,  and  escrow  and  title  compa- 

14  nies)  if  the  creditor  does  not  expressly  require  the  imposi- 

15  tion  of  the  charges  and  does  not  retain  the  charges.". 

16  (b)  Taxes  on  Security  Instkuments  or  Evi- 

17  DENCES   OF    Indebtedness. — Section    106(d)    of   the 

18  Truth  in  Lending  Act  (15  U.S.C.  1605(d))  is  amended 

19  by  adding  at  the  end  the  following  new  paragraph: 

20  "(3)  Any  tax  levied  on  security  instruments  or 

21  on  documents  evidencing  indebtedness,  if  the  pay- 

22  ment  of  such  tax  is  a  precondition  for  recording  the 

23  instrument  securing  the  evidence  of  indebtedness.". 

S  650  IS- 
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1  (e)  Preparation  of  Loan  Documents. — Section 

2  106(e)(2)    of  the    Truth    in    Lending   Act    (15    U.S.C. 

3  1605(e)(2))  is  amended  to  read  as  follows: 

4  "(2)  Fees  for  preparation  of  loan-related  docu- 

5  ments  and  attending  or  conducting  settlement.". 

6  (d)  Applicability. — The  amendments  made  by  sub- 

7  sections  (a)  and  (b)  shall  apply  to  all  extensions  of  credit 

8  with  resf)ect  to  which  rescission  rights  have  not  been  as- 

9  serted  as  of  January  4,  1995. 

10  SEC.  114.  EXEMPTIONS  FROM  RESCISSION. 

1 1  (a)  Certain  Refinancings. — Section  125(e)  of  the 

12  Truth  in  Lending  Act  (15  U.S.C.  1635(e))  is  amended— 

13  (1)  in  paragraph  (3),  by  striking  "or"  at  the 

14  end; 

15  (2)  in  paragraph  (4),  by  striking  the  period  at 

16  the  end  and  inserting  ";  or";  and 

17  (3)   by  adding  at  the   end  the  following  new 

18  paragraph: 

19  "(5)  a  consumer  credit  transaction,  other  than 

20  a  mortgage  referred  to  in  section  103(aa),  that — 

21  "(A)   is   secured   by   a   first   lien,    in   any 

22  amount;  and 

23  "(B)  constitutes  a  refinancing  or  consoli- 

24  dation  of  an  existing  extension  of  credit.". 
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1  (b)  Technical  and  Conforming  Amendment. — 

2  Section  125(e)(2)  of  the  Truth  in  Lending  Act  (15  U.S.C. 

3  1635(e)(2))  is  amended  by  inserting  ",  other  than  a  trans- 

4  action  described  in  subsection  (e)(5),"  after  "a  refinancing 

5  or  consoHdation  (with  no  new  advances)". 

6  SEC.  116.  TOLERANCES;  BASIS  OF  DISCLOSURES. 

7  (a)  Tolerances  for  Accuracy. — Section  106  of 

8  the  Truth  in  Lending  Act  (15  U.S.C.  1605)  is  amended 

9  by  adding  at  the  end  the  following  new  subsection: 

10  "(f)   Tolerance  for  Accuracy. — In  connection 

11  with  any  consumer  credit  transaction  not  under  an  open 

12  end  credit  plan  that  is  secured  by  real  property  or  a  dwell- 

13  ing,  the  disclosure  of  the  finance  charge  and  other  disclo- 

14  sures  affected  by  any  finance  charge  shall  be  treated  as 

15  being  accurate  for  purposes  of  this  title  if  the  amount  dis- 

16  closed  as  the  finance  charge  does  not  vary  ftx)m  the  actual 

1 7  finance  charge  by  more  than  $  1 00 . " . 

18  (b)  Basis  of  Disclosure  for  Per  Diem  Inter- 

19  est. — Section  121(c)  of  the  Truth  in  Lending  Act  (15 

20  U.S.C.  1631(c))  is  amended  by  adding  at  the  end  the  fol- 

21  lowing  new  sentence:  "In  the  case  of  any  consumer  credit 

22  transaction,  a  portion  of  the  interest  on  ̂ vhich  is  deter- 

23  mined  on  a  per  diem  basis  and  is 'to  be  collected  upon 

24  the  consummation  of  such  transaction,  any  disclosure  with 

25  respect  to  such  portion  of  interest  shall  be  deemed  to  be 
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1  accurate  for  purposes  of  this  title  if  the  disclosure  is  based 

2  on  reasonably  available  information  known  to  such  person 

3  at  the  time  that  the  disclosure  documents  are  being  pre- 

4  pared  for  the  consummation  of  the  transaction.". 

5  SEC.  116.  LIMITATION  ON  LIABILITY. 

6  (a)  In  General. — Chapter  2  of  the  Truth  in  Lend- 

7  ing  Act  (15  U.S.C.  1631  et  seq.)  is  amended  by  adding 

8  at  the  end  the  following  new  section: 

9  "SEC.  139.  CERTAIN  LIMITATIONS  ON  LIABILITY. 

10  "(a)  Limitations  on  Liability  for  Disclosures 

11  Relating  to  Certain  Fees  and  Charges  Other 

12  Than  Finance  Charges. — 

13  "(1)     In    general. — In    the     case    of    any 

14  consumer  credit  transaction  subject  to  this  title  con- 

15  summated  before  the  date  of  enactment  of  the  Truth 

16  in  Lending  Act  Amendments  of  1995,  no  creditor  or 

17  assignee  with  respect  to  such  transaction  shall  have 

18  any  civil,  administrative,  or  criminal  liability  under 

19  this  title  for,  and  no  consumer  shall  have  any  ex- 

20  tended  rescission  rights  under  section  125(f)  by  rea- 

21  son  of,  the  treatment  by  the  creditor,  for  disclosure 

22  purposes,  of  any — 

23  "(A)  tax  described  in  section  106(d)(3); 

24  "(B)  fees  and  amounts  described  in  para- 

25  graph  (2)  or  (5)  of  section   106(e)  and  third 
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1  party  fees   and   amounts  described   in   section 

2  106(a);  and 

3  "(C)  delivery  chai^  imposed  by  a  creditor. 

4  "(2)    Exceptions. — Subsection    (a)    shall   not 

5  apply  to — 

6  "(A)  any  individual  action  or  counterclaim 

7  brought  under  this  title — 

8  "(i)  that  was  filed  before  October  1, 

9  1994;  and 

10  "(ii)  the  pleadings  in  which  (as  filed 

11  before  such  date)  allege  improper  disclo- 

12  sure  of  charges  described  in  subparagraph 

13  (A),  (B),  or  (C)  of  paragraph  (1); 

14  "(B)  any  class  action  brought  under  this 

15  title — 

16  "(i)  for  which  a  class  was  certified  be- 

17  fore  October  1,  1994;  and 

18  "(ii)  the  pleadings  in  which  (as  filed 

19  before  such  date)  allege  improper  disclo- 

20  sure  of  charges  described  in  subparagraph 

21  (A),  (B),  or  (C)  of  paragraph  (1); 

22  "(C)  the  named  individual  plaintiffs  in  any 

23  class  action  brought  under  this  title — 

24  "(i)  that  was  filed  before  October  1, 

25  1994;  and 
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1  "(ii)  the  pleadings  in  which  (as  filed 

2  befoi-e  such  date)  allege  improper  disclo- 

3  sure  of  charges  described  in  subparagrapli 

4  (A),  (B),  or  (C)  of  paragraph  (1);  or 

5  "(D)  any  consumer  credit  transaction  with 

6  respect  to  which  a  timely  notice  of  rescission 

7  was  sent  to  the  creditor  before  October  1,  1994. 

8  "(b)  Exemption  Prom  Liability  for  Finance 

9  Charge  Disclosures  Within  Tolerance  Limits. — 

10  "(1)     L\     GENERAL. — In     the     case     of    any 

11  consumer  credit  transaction  subject  to  this  title,  in- 

12  eluding  a  transaction  consummated  before  the  date 

13  of  enactment  of  the  Truth  in  Lending  Act  Amend- 

14  ments  of  1995,  no  creditor  or  assignee  with  respect 

15  to  such  transaction  shall  have  any  civil,  administra- 

16  tive,  or  criminal  hability  under  this  title  for,  and  no 

17  consumer  shall  have  any  extended  rescission  rights 

18  under  section  125  by  reason  of,  any  disclosure  relat- 

19  ing  to  the  finance  charge  imposed  with  respect  to 

20  such  transaction,  if  the  amount  or  percentage  actu- 

21  ally  disclosed — 

22  "(A)  may  be  treated  as  accurate  pursuant 

23  to  section  106(f);  or 

24  "(B)  is  greater  than  the  amount  or  per- 

25  eentage  required  to  be  disclosed  under  this  title. 
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1  "(2)   Exceptions. — Paragraph    (1)    shall   not 

2  apply  to — 

3  "(A)  any  individual  action  or  counterclaim 

4  brought  under  this  title  that  was  filed  before 

5  October  1,  1994; 

6  "(B)  any  class  action  brought  under  this 

7  title  for  which  a  class  was  certified  before  Octo- 

8  ber  1,  1994; 

9  "(C)  the  named  individual  plaintiffs  in  any 

10  class  action  brought  under  this  title  that  was 

11  filed  before  October  1,  1994;  or 

12  "(D)  any  consumer  credit  transaction  with 

13  respect  to  which  a  timely  notice  of  rescission 

14  was    sent   to   the    creditor   before    October    1, 

15  1994.". 

16  (b)  Clerical  Amendment. — The  table  of  sections 

17  for  chapter  2  of  the  Truth  in  Lending  Act  is  amended 

18  by  inserting  after  the  item  relating  to  section  138  the  fol- 

19  'owing  new  item: 

"Sec.  139.  Certain  limitations  on  liability.". 

20  SEC.  117.  LIMITATION  ON  RESCISSION  PERIOD. 

21  Section   125(f)  of  the  Truth  in  Lending  Act  (15 

22  U.S.C.  1635(f))  is  amended— 

23  (1)  by  striking  "(f)  An  obUgor's  right  of  reseis- 

24  sion"  and  inserting  the  following: 

25  "(f)  Limitation  on  Rescission  Period. — 
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1  "(1)  In  general. — The  right  of  rescission  of 

2  an  obligor"; 

3 "  (2)  by  striking  "except  that  if  (1)  any  agency" 

4  and  inserting  the  following:  "except  that  if — 

5  "(A)  any  agency"; 

6  (3)  by  striking  "transaction,  (2)  such  agency" 

7  and  inserting  the  following:  "transaction; 

8  "(B)  such  agency"; 

9  (4)  by  striking  "section  125,  and  (3)  the  obli- 

10  gor's"  and  inserting  the  following:  "this  section;  and 

11  "(C)  the  obligor's";  and 

12  (5)   by  adding  at  the  end  the   following  new 

13  paragraphs: 

14  "(2)  Actions  affected. — Except  as  otherwise 

15  provided   in   paragraph    (1),   the  expiration   of  the 

16  right  of  rescission  pursuant  to  this  subsection  shall 

17  be  absolute  and  no  consumer  may  assert  rescission, 

18  affirmatively  or  as  a  defense,  in  any  action  brought 

19  under  this  title  in  any  State  or  Federal  court  after 

20  the  earlier  of — 

21  "(A)  the  expiration  of  the  3-year  period  be- 

22  ginning  on  the  date  on  which  the  transaction  is 

23  consummated;  or 

24  "(B)  the  date  of  the  sale  of  the  property 

25  securing  the  loan  or  other  extension  of  credit. 

20-734    95-17 



506 

25 

1  "(3)  Preemption  op  state  law. — ^This  sub- 

2  section  shall  supersede  any  State  law  that  is  incon- 

3  sistent  with  any  provision  of  this  subsection.". 

4  SEC.  118.  ASSIGNEE  LIABILITY. 

5  (a)  Violations  Apparent  on  the  Face  of  Trans- 

6  ACTION  Documents. — Section  131(a)  of  the  Truth  in 

7  Lending  Act  (15  U.S.C.  1641(a))  is  amended  to  read  as 

8  follows: 

9  "(a)  Liability  of  Assignee  for  Apparent  Viola- 

10  tions. — 

11  "(1)  In  general. — Except  as  otherwise  specifi- 

12  cally  provided  in  this  title,  any  civil  action  against 

13  a  creditor  for  a  violation  of  this  title,  and  any  pro- 

14  ceeding  under  section  108  against  a  creditor,  with 

15  respect  to  a  consumer  credit  transaction   may  be 

16  maintained  against  any  assignee  of  such   creditor 

17  only  if — 

18  "(A)  the  violation  for  which  such  action  or 

19  proceeding  is  brought  is  apparent  Oii  the  face  of 

20  the  disclosure  statement  provided  in  connection 

21  with  such  transaction  pursuant  to  this  title;  and 

22  "(B)  the  assignment  to  the  assignee  was 

23  voluntary. 

24  "(2)  Violation  apparent  on  the  face  of 

25  THE  DISCLOSURE  DESCRIBED. — ^Por  purposes  of  this 
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1  section,  a  violation  is  apparent  on  the  face  of  the 

2  disclosure  statement  if — 

3  "(A)  the  disclosure  can  be  determined  to 

4  be  incomplete  or  inaccurate  from  the  face  of  the 

5  disclosure  statement;  or 

6  "(B)  the  disclosure  does  not  use  the  terms 

7  or  format  required  to  be  used  by  this  title.". 

8  (b)  Servicer  Not  Treated  as  Assignee. — Section 

9  131  of  the  Truth  in  Lending  Act  (15  U.S.C.  1641)  is 

10  amended  by  adding  at  the  end  the  following  new  sub- 

1 1  section: 

12  "(d)  Treatment  of  Servicer. — 

13  "(1)  In  general. — ^A  servicer  of  a  consumer 

14  obligation   arising   from   a   consumer   credit   trans- 

15  action  shall  not  be  treated  as  an  assignee  of  such  ob- 

16  ligation    for    purposes    of   this    section    unless    the 

17  servicer  is  the  owner  of  the  obligation. 

18  "(2)  Servicer  not  treated  as  owner  on 

19  BASIS  of  assignment  for  administrative  con- 

20  venience. — ^A   servicer   of  a   consumer   obHgation 

21  arising  from  a  consumer  credit  transaction  shall  not 

22  be  treated  as  the  owner  of  the  obligation  for  pur- 

23  poses  of  this  section  on  the  basis  of  an  assignment 

24  of  the  obligation  from  the  creditor  or  another  as- 

25  signee  to  the  servicer  solely  for  the  administrative 
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convenience  of  the  servicer  in  servicing  the  obUga- 

l  tion. 

3  "(3)  Servicer  defined. — For  purposes  of  this 

4  subsection,  the  term  'servicer'  has  the  same  meaning 

5  as  in  section  6(i)(2)  of  the  Real  Estate  Settlement 

6  Procedures  Act  of  1974.". 

7  SEC.  119.  MODIFICATION  OF  WAIVER  OF  RIGHT  OF  RESCIS- 

8  SION. 

9  Section  125(d)  of  the  Truth  in  Lending  Act  (15 

10  U.S.C.  1635(d))  is  amended  by  striking  ",  if  it  finds  that 

11  such  action  is  necessary  in  order  to  permit  homeowners 

12  to  meet  bona  fide  personal  financial  emergencies,". 

1 3  SEC.  120.  APPUCABnJTY. 

14  Except  as  provided  in  section   113(d),  the  amend- 

15  ments  made  by  this  part  shall  apply  to  all  consumer  credit 

16  transactions  consummated  on  or  after  the  date  of  enact- 

17  ment  oi'  this  Act. 

18  Subtitle    B — ^Amendments     to     the 

19  Community  Reinvestment  Act  of 
20  1977 

2 1  SEC.  131.  EXPRESSION  OF  CONGRESSIONAL  INTENTION. 

22  Section  802(b)  of  the  Community  Reinvestment  Act 

23  of  1977   (12   U.S.C.   2901(b))   is  amended  to  read  as 

24  follows: 
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1  "(b)  It  is  the  purpose  of  this  title  to  require  each  ap- 

2  propriate  Federal  financial  supervisory  agency  to  use  the 

3  authority  of  such  agency,  in  examining  financial  institu- 

4  tions,  to  encourage  such  institutions  to  help  meet  the  cred- 

5  it  needs  of  the  local  communities  in  which  they  are  char- 

6  tered,  consistent  with  the  safe  and  sound  operation  of  such 

7  institutions.  In  examining  financial  institutions  under  this 

8  title,  a  supervisory  agency  shall  not  impose  any  record- 

9  keeping  or  reporting  requirements  that  do  not  have  the 

10  effect  of  eliminating,  streamlining,  or  reducing  regulatory 

1 1  burdens  upon  such  institutions.". 
12  SEC.  132.  SMALL  BANK  EXEMPTION. 

13  The    Community    Reinvestment   Act    of    1977    (12 

14  U.S.C.  2901  et  seq.)  is  amended  by  adding  at  the  end 

15  the  following  new  section: 

16  "SEC.  809.  EXEMPT  INSTITUTIONS. 

17  "This  title  does  not  apply  to  a  regulated  financial  in- 

1 8  stitution  for  a  calendar  year  if,  as  of  the  close  of  the  imme- 

19  diately  preceding  calendar  year,  the  total  assets  of  the  in- 

20  stitution  were  not  more  than  $250,000,000.". 

2 1  SEC.  133.  COMMUNITY  INPUT  AND  CONCLUSIVE  RATING. 

22  (a)  Community  Input  and  Conclusa^  Rating. — 

23  The  Community  Reinvestment  Act  of  1977  (12  U.S.C. 

24  2901  et  seq.)  is  amended  by  inserting  after  section  806 

25  the  following  new  section: 
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1  "SEC.  806A-  COMMUNITY  INPUT  AND  CONCLUSIVE  RATING. 

2  "(a)   Publication   op^   Exa^minatiox   Schedule 

3  AND  Opportunity  for  Comment. — 

4  "(1)    Publication    of    list;    public    com- 

5  ments. — Thirty  days  prior  to  the  beginning  of  each 

6  calendar  quarter,  each  appropriate  Federal  financial 

7  supervisory  agency  shall — 

8  "(A)  publish  in  the  Federal  Register  a  list 

9  of  institutions  scheduled  for  examination  pursu- 

10  ant  to  this  title  during  that  calendar  quarter; 

11  and 

12  "(B)  provide  an  opportunity  for  comments 

13  from  the  community  on  the  performance,  under 

14  this  title,  of  each  institution  scheduled  for  ex- 

15  amination. 

16  "(2)  Receipt  of  comments. — ^Any  comments 

17  submitted  xmder  paragraph  (1)  shall  be  received  by 

18  the  appropriate  Federal  financial  supervisory  agency 

19  not  later  than  30  days  after  the  commencement  of 

20  the  relevant  calendar  quarter. 

21  "(b)  Reconsideration  of  Rating. — 

22  "(1)  In  general. — Upon  the  fihng  of  a  re- 

23  quest  in  accordance  with  this  subsection,  the  rating 

24  of  an  institution  made  available  to  the  public  in  ac- 

25  cordance  with  section  807(b)(1)(C)  may  be  reconsid- 
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1  ered  by  the  appropriate  Federal  financial  supervison' 

2  agency. 

3  "(2)  Specific  requirements. — Each  request 

4  under  paragraph  (1) — 

5  "(A)  shall  be  made  in  writing; 

6  "(B)  shall  be  filed  with  the  appropriate 

7  Federal  financial  supervisory  agency  not  later 

8  than  30  days  after  the  date  on  which  the  rating 

9  of  the  institution  is  made  available  to  the  public 

10  in  accordance  with  section  807(b)(1)(C); 

11  "(C)  may  be  filed  bj  the  institution  or  by 

12  a  member  of  the  community;  and 

13  '*(D)  shall  be  based  on  significant  issues  of 

14  a  substantive  nature  that  are  relevant  to  the  de- 

15  lineated  community  of  the  institution  and,  in 

16  the  case  of  a  request  made  by  a  member  of  the 

17  community,  shall  be  limited  to  issues  previoush' 

18  raised  in  comments  submitted  pursuant  to  sub- 

19  section  (a). 

20  "(3)  Completion  of  requested  reconsid- 

21  eration. — Not  later  than  30  days  after  receiving  a 

22  request  for  reconsideration  filed  in  accordance  with 

23  .        this  subsection,  the  appropriate  Federal  financial  su- 

24  pervisory  agency  shall  complete  the  requested  recon- 

25  sideration. 
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1  "(c)  Conclusive  Rating. — 

2  "(1)  In  general.— The  rating  of  an  institution 

3  under  section  807(b)(1)(C)  shall  become  conclusive 

4  on  the  later  of — 

5  "(A)  30  days  after  the  date  on  which  the 

6  rating  is  made  available  to  the  public  under 

7  that  section;  or 

8  "(B)  the  completion  of  any  requested  re- 

9  consideration  by  the  appropriate  Federal  finan- 

10  cial  supervisory  agency  in  accordance  with  sub- 

1 1  section  (b). 

12  "(2)    Effect. — The   rating  of  an   institution 

13  shall  be  the  conclusive  assessment  of  the  record  of 

14  the  institution  in  meeting  the  credit  needs  of  the 

15  community  of  the  institution  for  purposes  of  section 

16  804  until  the  next  rating  of  the  institution,  devel- 

17  oped  pursuant  to  an  examination,  becomes  conelu- 

18  sive.  Each  institution  that  receives  a  'satisfactory'  or 

19  'outstanding'  rating  shall  be  deemed  to  have  met  the 

20  purposes  of  section  804.  Notwithstanding  any  other 

21  provision  of  law,  nothing  in  this  subsection  shall  be 

22  construed  to  grant  a  cause  of  action  to  any  person.". 

23  (b)  Conforming  Amendment. — Section  804(a)  of 

24  the  Community  Reinvestment  Act  of  1977  (12  U.S.C. 
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1  2903(a))  is  amended  by  inserting  "conducted  in  accord- 

2  anee  ̂ vith  section  806A,"  after  "financial  institution,". 

3  SEC.  134.  SPECIAL  PURPOSE  BANKS. 

4  (a)  Definition. — Section  803  of  the  Community  Re- 

5  investment  Act  of  1977  (12  U.S.C.  2902)  is  amended— 

6  (1)  by  redesignating  the  first  pareigraph  des- 

7  ignated  as  paragraph  (2)  as  subparagraph  (D)  and 

8  indenting  accordingly; 

9  (2)  in  paragraph  (2),  by  striking  "and"  at  the 

10  end; 

11  (3)  in  paragraph  (3),  by  striking  the  period  at 

12  the  end  and  inserting  a  semicolon; 

13  (4)  in  paragraph  (4) — 

14  (A)  by  striking  "A  financial"  and  inserting 

15  "a  financial";  and 

16  (B)  by  striking  the  period  at  the  end  and 

17  inserting  ";  and";  and 

18  (5)   by  adding  at  the  end  the  following  new 

19  paragraph: 

20  "(5)  the  term  'special  purpose  bank'  means  a 

21  bank  that  does  not  generally  accept  deposits  fi-om 

22  the  public  in  amounts  that  are  less  than  $100,000, 

23  such  as  a  credit  card  bank  or  a  trust  bank.". 
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1  (b)  Assessment  of  Record  of  Meeting  Commu- 

2  NiTY  Credit  Needs. — Section  804  of  the  Community 

3  Reinvestment  Act  of  1977  (12  U.S.C.  2903)  is  amended— 

4  (1)  by  striking  the  section  designation  and  all 

5  that  follows  through  "In  connection  with"  and  in- 

6  serting  the  following: 

7  '^EC.  804.  ASSESSMENT  OF  RECORD  OF  MEETING  COMMU- 

8  NTTY  CREDIT  NEEDS. 

9  "(a)  In  General. — ^In  connection  with";  and 

10  (2)  by  adding  at  the  end  the  following  new  sub- 

11  section: 

12  "(c)  Special  Purpose  Banks. — In  conducting  as- 

13  sessments  under  subsection  (a)  at  special  purpose  banks, 

14  each   appropriate   Federal   financial   supervisory  agency 

15  shaU— 

16  "(1)  take  into  consideration  the  nature  of  the 

17  businesses  in  which  such  banks  are  involved;  and 

18  "(2)  develop  standards  under  which  such  banks 

19  may  be  deemed  to  have  compHed  with  the  require- 

20  ments  of  this  title  that  are  consistent  with  the  spe- 

21  cific  nature  of  such  businesses.". 

S  650  IS- 
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1  SEC.  13&  INCREASED  INCENTIVES  TO  LENDING  TO  LOW- 

2  AND  MODERATE-INCOME  COMMUNITIES. 

3  Section  804  of  the  Community  Reinvestment  Act  of 

4  1977  (12  U.S.C.  2903)  is  amended  by  adding  at  the  end 

5  the  following  new  subsection: 

6  "(d)  Lending  to  Low-  and  Moderate-Income 

7  Communities. — In  assessing  and  taking  into  account  the 

8  record  of  a  financial  institution  under  subsection  (a),  the 

9  appropriate  Federal  financial  supervisory  agency  shall  give 

10  positive  consideration  to  any  investments  in  and  loans  to 

1 1  joint  ventures  or  entities  or  projects  that  provide  benefits 

12  to  distressed  communities  (as  such  term  is  defined  by  the 

13  appropriate  Federal  financial  supervisory  agency)  made  by 

14  the  institution,  regardless  of  whether  or  not  the  commu- 

15  nities  are  located  within  the  service  area  of  the  financial 

16  institution.". 

17  Subtitle  C — Payment  of  Interest 
18  Act 

1 9  SEC.  141.  PAYMENT  OF  INTEREST  ACT. 

20  Subtitle  F  of  title  II  of  the  Federal  Deposit  Insurance 

21  Corporation  Improvement  Act  of  1991  (12  U.S.C.  4301 

22  et  seq.)  is  amended  to  read  as  follows: 
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1  "Subtitle  F — ^Payment  of  Interest 
2  Act 

3  '^EC.  261.  SHORT  TITLE. 

4  "This  subtitle  may  be  cited  as  the  'Payment  of  Inter- 

5  est  Act'. 

6  '^EC.  262.  FINDINGS  AND  PURPOSE. 

7  "(a)  Findings. — ^The  Congress  finds  that  the  Truth 

8  in  Savings  Act  created  unnecessary  paperwork,  adminis- 

9  trative  and  compliance  burdens,  and  liability  for  deposi- 

10  tory  institutions  without  enhancing  the  ability  of  eonsum- 

11  ers  to  make  informed  decisions  regarding  deposit  ae- 

12  counts. 

13  "(b)  Purpose. — ^It  is  the  purpose  of  this  subtitle — 

14  "(1)  to  repeal  the  unnecessary  disclosure  re- 

15  quirements  of  the  Truth  in  Savings  Act;  and 

16  "(2)  to  retain  the  provisions  of  the  Truth  in 

17  Savings  Act  that  require  that  interest  be  paid  on  the 

18  full  amount  of  the  principal  in  the  account  for  each 

19  day  of  the  stated  calculation  period  at  the  rate  or 

20  rates  of  interest  disclosed. 

2 1  "SEC.  263.  PAYMENT  OF  INTEREST. 

22  "(a)  Calculated  on  Full  Amount  of  Prin- 

23  CIPAL. — Interest  on  an  interest-bearing  accoimt  at  any  de- 

24  pository  institution  shall  be  calculated  by  the  institution 

25  on  the  full  amount  of  principal  in  the  account  for  each 
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1  day  of  the  stated  calculation  period  at  the  rate  or  rates 

2  of  interest  disclosed  by  the  depository  institution. 

3  "(b)  No  Particular  Method  of  Compounding 

4  Interest  Required. — Subsection  (a)  shall  not  be  con- 

5  strued  to  prohibit  or  require  the  use  of  any  particular 

6  method  of  compounding  or  crediting  of  interest. 

7  "(e)  Date  by  Which  Interest  Shall  Accrue. — 

8  Interest  on  accounts  that  are  subject  to  this  subtitle  shall 

9  be^n  to  accrue  not  later  than  the  business  day  specified 

10  for  interest-bearing  accounts  in  section  606  of  the  Expe- 

11  dited  Funds  Availability  Act,  subject  to  subsections  (b) 

12  and  (e)  of  that  section. 

13  *«£€.  264.  REGULATIONS. 

14  "(a)  In  General. — 

15  "(1)  By  the  board. — The  Board,  after  con- 

16  sultation  with  each   agency  referred  to   in   section 

17  265(a)  and  pubUc  notice  and  opportunity  for  eom- 

18  ment,  shall  promulgate  regulations  to  carry  out  this 

19  subtitle. 

20  "(2)  Applicability. — This  subtitle  does  not 

21  apply  with  respect  to  any  depository  institution  be- 

22  fore  the  effective  date  of  regulations  promulgated  by 

23  the  Board  under  paragraph  (1). 
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1  'SEC.  285.  ADMINISTRATIVE  ENFORCEMENT. 

2  "(a)  In  General.. — Compliance  with  the  require- 

3  ments   imposed   under   this   subtitle   shall   be   enforced 

4  under — 

5  "(1)  section  8  of  the  Federal  Deposit  Insurance 

6  Act— 

7  "(A)  by  the  appropriate  Federal  banking 

8  agency  with  respect  to  any  insured  depository 

9  institution; 

10  "(B)   by  the   Federal   Deposit   Insurance 

11  Corporation  with  respect  to  any  depository  in- 

12  stitution  described  in  clause  (i),  (ii),  or  (iii)  of 

13  section  19(b)(1)(A)  of  the  Federal  Reserve  Act 

14  that  is  not  an   insured  depository  institution; 

15  and 

16  "(C)  by  the  Director  of  the  Office  of  Thrift 

17  Supervision  with  respect  to  any  depository  insti- 

18  tution  described  in  clause  (v)  and  or  (vi)  of  sec- 

19  tion   19(b)(1)(A)  of  the  Federal  Reserve  Act 

20  that  is  not  an  insured  depository  institution; 

21  and 

22  "(2)  the  Federal  Credit  Union  Act,  by  the  Na- 

23  tional  Credit  Union  Administration  Board  with  re- 

24  spect  to  any  depository  institution  described  in  sec- 

25  tion  19(b)(l)(A)(iv)  of  the  Federal  Reserve  Act. 

26  "(b)  Additional  Enforcement  Powers. — 
•S  650  IS 
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1  "(1)  Violations. — For  purposes  of  the  exer- 

2  eise  by  any  agency  referred  to  in  subsection  (a)  of 

3  the  powers  of  such  agency  under  any  Act  referred  to 

4  in  such  subsection,  a  violation  of  a  requirement  im- 

5  posed  under  this  title  shall  be  deemed  to  be  a  viola- 

6  tion  of  a  requirement  imposed  under  that  Act. 

7  "(2)  Powers. — In  addition  to  the  powers  of 

8  any  agency  referred  to  in  subsection  (a)  under  any 

9  provision  of  law  specifically  referred  to  in  such  sub- 

10  section,  each  such  agency  may  exercise,  for  purposes 

11  of  enforcing  compliance  with  any  requirement  im- 

12  posed  under  this  subtitle,  any  other  authority  con- 

13  ferred  on  such  agency  by  law. 

14  "(3)  Regulations  by  agencies  other  than 

15  the  board. — The  authority  of  the  Board  to  pro- 

16  mulgate  regulations  under  this  subtitle  does  not  im- 

17  pair  the  authority  of  any  other  agency  referred  to  in 

18  subsection  (a)  to  make  rules  regarding  the  proce- 

19  dures  of  the  Board  in  enforcing  compliance  with  the 

20  requirements  imposed  under  this  subtitle. 

2 1  "^EC.  266.  CIVIL  LIABIUTY. 

22  "(a)  Civil  Liability. — Except  as  otherwise  provided 

23  in  this  section,  any  depository  institution  that  fails  to  com- 

24  ply  with  any  requirement  imposed  under  this  subtitle  or 

25  any  regulation  promulgated  under  this  subtitle  with  re- 
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1  spect  to  any  person  who  is  an  account  holder  at  that  insti- 

2  tution  shall  be  liable  to  such  person  in  an  amount  equal 

3  to  the  sum  of — 

4  "(1)  any  actual  damage  sustained  by  such  per- 

5  son  as  a  result  of  the  failure; 

6  "(2)  such  additional  amount  as  the  court  may 

7  allow,  except  that  Uability  under  this  subparagraph 

8  shall  not  be  less  than  $100  nor  greater  than  $1,000; 

9  and 

10  "(3)  in  the  case  of  any  successful  action  to  en- 

11  force  any  habihty  under  paragraph  (1),  the  costs  of 

12  the  action,  together  with  a  reasonable  attorney's  fee, 

13  as  determined  by  the  court. 

14  "(b)  Bona  Fide  Errors. — 

15  "(1)    In    general. — ^A   depository   institution 

16  may  not  be  held  hable  in  any  action  brou^t  under 

17  this  section  for  a  violation  of  this  subtitle  if  the  de- 

18  positoiy  institution  demonstrates  by  a  preponder- 

19  ance  of  the  evidence  that  the  violation  was  not  inten- 

20  tional  and  resulted  from  a  bona  fide  error,  notwith- 

21  standing  the  maintenance  of  procedures  reasonably 

22  adopted  to  avoid  any  such  error. 

23  "(2)  Examples. — For  purposes  of  paragraph 

24  (1),  examples  of  a  bona  fide  error  include  clerical, 

25  calculation,  computer  malfunction  and  programming. 
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1  and  printing  errors,  except  that  an  error  of  legal 

2  judgment  with  respect  to  an  obligation  of  a  deposi- 

3  tory  institution  under  this  subtitle  is  not  a  bona  fide 

4  error. 

5  "(c)  Jurisdiction. — ^Any  action  under  this  section 

6  may  be  brou^t  in  any  United  States  district  court,  or 

7  in  any  other  court  of  competent  jurisdiction,  not  later  than 

8  1  year  after  the  date  of  the  occurrence  of  the  violation 

9  involved. 

10  "(d)  Reliance  on  Board  Rulings. — No  provision 

11  of  this  section  imposing  any  hability  shall  apply  to  any 

12  act  done  or  omitted  in  good  faith  in  conformity  with  any 

13  regulation  or  order,  or  any  interpretation  of  any  regulation 

14  or  order,  of  the  Board,  or  in  conformity  with  any  interpre- 

15  tation  or  approval  by  an  official  or  employee  of  the  Board 

16  duly  authorized  by  the  Board  to  issue  such  interpretation 

17  or  approval  under  procedures  prescribed  by  the  Board, 

18  notwithstanding  the  fact  that  after  such  act  or  omission 

19  has  occurred,  such  regulation,  order,  interpretation,  or  ap- 

20  proval  is  amended,  rescinded,  or  determined  by  judicial  or 

21  other  authority  to  be  invalid  for  any  reason. 

22  "(e)  Notification  of  and  Adjustment  for  Er- 

23  RORS. — A  depository  institution  shall  not  be  liable  under 

24  this  section  or  section  265  for  any  failure  to  comply  with 
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1  any  requirement  imposed  under  this  subtitle  with  respect 

2  to  any  account  if — 

3  "(1)  the  depository  institution  notifies  the  af- 

4  fected  account  holder  of  the  failure  of  such  institu- 

5  tion  to  comply  with  such  requirement  before — 

6  "(A)  the  expiration  of  the  60-day  period 

7  beginning  on  the  date  on  which  the  depository 

8  institution  discovered  the  failure  to  comply; 

9  "(B)  any  action  is  instituted  against  the 

10  depository   institution   by   the   account   holder 

11  under  this  section  with  res(>ect  to  such  failure 

12  to  comply;  and 

13  "(C)  any  written  notice  of  such  failure  to 

14  comply  is  received  by  the  depository  institution 

15  from  the  account  holder;  and 

16  "(2)  the  depository  institution  makes  such  ad- 

17  justments  as  may  be  necessary  with  respect  to  the 

18  account  to  ensure  that  interest  is  paid  on  the  full 

19  amount  of  principal  in  the  account  for  each  day  of 

20  the  stated  calculation  period  at  the  rate  or  rates  of 

21  interest  disclosed  by  the  depository  institution. 

22  "(f)  Multiple  Interest  in  1  Account. — If  more 

23  than  1  person  holds  an  interest  in  any  account — 

24  "(1)  the  minimiun  and  maximum  amounts  of  li- 

25  ability  under  subsection  (a)(2)  for  any  failure  to 
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1  comply  with  the  requirements  of  this  subtitle  shall 

2  apply  with  respect  to  such  account;  and 

3  "(2)  the  court  shall  determine  the  manner  in 

4  which  the  amount  shall  be  distributed  among  such 

5  persons. 

6  "(g)  CoxTiNiiNG  Failure  To  Comply. — 

7  "(1)  Slvgle  violation. — Except  as  provided 

8  in  paragraph  (2),  the  continuing  failure  of  any  de- 

9  pository  institution  to  pay  interest   in   accordance 

10  with  section  263  with  respect  to  a  particular  account 

11  shall  be  treated  as  a  single  violation  for  purposes  of 

12  determining  tlie  amount  of  any  liability  of  such  insti- 

13  tution  under  subsection  (a)  for  such  failure  to  dis- 

14  close. 

15  "(2)  Subsequent  violation. — The  continuing 

16  failure  of  any  depository  institution  to  pay  interest 

17  in  accordance  with  section  263  with  respect  to  a  par- 

18  ticular  account  after  judgment  is  rendered  in  favor 

19  of  the  account  holder  in  connection  with  a  prior  fail- 

20  ure  to  pay  interest  in  accordance  with  section  263 

21  with  respect  to  such  account  shall  be  treated  as  a 

22  subsequent  violation  for  purposes  of  determining  li- 

23  ability  under  subsection  (a). 

24  "(3)  Effect  on  enforcement  power. — This 

25  subsection  does  not  limit  or  otherwise  affect  the  en- 
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1  forcement  power  under  section  265  of  any  agency  re- 

2  ferred  to  in  section  265(a). 

3  "SEC.  267.  DEFINITIONS. 

4  "For  purposes  of  this  subtitle,  the  following  defini- 

5  tions  shall  apply: 

6  "(1)  Account. — ^The  term  'account'  means  any 

7  account  intended  for  use  by  and  generally  used  by 

8  a  consumer  primarily  for  personal,  family,  or  house- 

9  hold  purposes  that  is  offered  by  a  depository  institu- 

10  tion  into  which  a  customer  deposits  funds,  including 

11  demand  accounts,  time  accounts,  negotiable  order  of 

12  Avithdrawal  accounts,  and  share  draft  accounts. 

13  "(2)  Appropriate  federal  banking  agen- 

14  CY. — The  term  'appropriate  Federal  banking  agency' 

15  has  the  same  meaning  as  in  section  3  of  the  Federal 

16  Deposit  Insurance  Act. 

17  "(3)  Depository  institution. — ^The  term  'de- 

18  pository  institution'  has  the  same  meaning  as  in 

19  clauses  (i)  throu^  (vi)  of  section  19(b)(1)(A)  of  the 

20  Federal  Reserve  Act. 

21  "(4)  Insured  depository  institution. — The 

22  term  'insured  depository  institution'  has  the  same 

23  meaning  as  in  section  3  of  the  Federal  Deposit  In- 

24  surance  Act. 
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1  "(5)  Interest. — The  term  'interest'  includes 

2  dividends  paid  with  respect  to  share  draft  accounts 

3  that  are  accounts  within  the  meaning  of  paragraph 

4  (1).". 

5  TITLE  n— STREAMLINING 
6  GOVERNMENT  REGULATION 

7  Subtitle    A — ^Eliminating    Unneces- 
8  sary    Regulatory    Requirements 
9  and  Procedures 

10  SEC.  201.  STREAMLINING  OF  PRIOR  APPROVAL  REQUIRE- 

1 1  MENT  FOR  CERTAIN  ACQUISITIONS. 

12  (a)  Bank  Holding  Company  Act  of  1956  Amend- 

13  ME  NTS. — Section  3  of  the  Bank  Holding  Company  Act  of 

14  1956  (12  U.S.C.  1842)  is  amended  by  adding  at  the  end 

15  the  following  new  subsections: 

16  "(h)  No  Approval  Required  for  Certain  Trans- 

it  ACTIONS. — Notwithstanding  paragraph  (3)  or  (5)  of  sub- 

18  section  (a),  an  acquisition  of  shares  by  a  registered  bank 

19  holding  company,  or  a  merger  or  consolidation  between 

20  re^stered  bank  holding  companies,  shall  be  deemed  to  be 

21  approved  at  the  conclusion  of  the  period  specified  in  para- 

22  graph  (7)  if  each  of  the  following  criteria  is  met: 

23  "(1)  Financial  and  managerial  criteria. — 

24  "(A)  Well  capitalized  bank  holding 

25  COMPANY. — Both    at   the   time   of  and   imme- 
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1  diately  after  the  proposed  transaction,  the  ac- 

2  quiring  bank  holding  company  is  well  capital- 

3  ized. 

4  "(B)  Well  capitalized  lead  insured 

5  depository  institution. — Both  at  the  time 

6  of  and  immediately  after  the  proposed  trans- 

7  action,  the  lead  insured  depository  institution  of 

8  the  acquiring  bank  holding  company  is  well  cap- 

9  italized. 

10  "(C)  Capital  of  other  insured  deposi- 

1 1  TORY  institutions. — ^At  the  time  of  the  trans- 

12  action,  well  capitalized  insured  depository  insti- 

13  tutions  control  not  less  than  80  percent  of  the 

14  a^regate  total  risk-weighted  assets  of  all  in- 

15  sured  depository  institutions  controlled  by  the 

16  acquiring  bank  holding  company. 

17  "(D)    No    undercapitalized    insured 

18  depository  institutions. — ^At  the  time  of  the 

19  transaction,   no   insured   depositorj-^   institution 

20  controlled  by  the  acquiring  bank  holding  eom- 

21  pany  is  undercapitalized. 

22  "(E)  Well  managed. — 

23  "(i)  In  general. — ^At  the  time  of  the 

24  transaction,    the   acquiring   bank    holding 

25  company,  the  lead  insured  depository  insti- 
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1  tution  of  that  bank  holding  company,  and 

2  insured  depository  institutions  that  control 

3  not  less  than  90  percent  of  the  aggregate 

4  total  risk-wei^ted  assets  of  all  insured  de- 

5  pository    institutions    controlled    by    that 

6  bank  holding  company  are  well  managed. 

7  "(ii)   No   POORLY  MANAGED  INSTITU- 

8  TIONS. — 

9  "(I)   In   general. — No   insured 

10  depository    institution    controlled    by 

11  the  acquiring  bank  holding  company 

12  has  1  of  the  lowest  2  CAMEL  com- 

13  posite  ratings  under  the  Uniform  Pi- 

14  nancial  Institutions  Rating  System  (or 

15  an   equivalent   rating   under   a   com- 

16  parable  rating  ̂ ^stem)  as  of  the  most 

17  recent  examination  or  most  recent  re- 

18  view  of  the  institution  by  the  appro- 

19  priate  Federal  banking  agency. 

20  "(II)  Recently  acquired  in- 

21  STITUTIONS. — Subclause  (I)  does  not 

22  apply  to  an  insured  depository  institu- 

23  tion  acquired  by  the  acquiring  bank 

24  holding  company  during  the  12-month 
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1  period  preceding  the  date  of  the  pro- 

2  posed  transaction,  if — 

3  "(aa)  the  bank  holding  com- 

4  pany  has  developed   a  plan  ac- 

5  ceptable  to  the  appropriate  Fed- 

6  eral  banking  agency  for  the  insti- 

7  tution  to  restore  the  capital  and 

8  mjinagement   of  the   institution; 

9  and 

10  "(bb)  all  such  insured  depos- 

11  itory    institutions    represent,    in 

12  the  a^regate,  less  than  10  per- 

13  cent  of  the  a^regate  total  risk- 

14  weighted  assets  of  all  of  the  in- 

15  sured  depository  institutions  con- 

16  trolled  by  the  bank  holding  com- 

17  pany. 

18  "(iii)  Adjustment  of  amounts. — 

19  The  Board  may,  by  regulation,  adjust  the 

20  amounts  and  the  manner  in  which  the  per- 

21  centage  of  insured  depository  institutions 

22  is     calculated     under     clauses     (i)     and 

23  (ii)(II)(bb)  if  the  Board  determines  that 

24  such    adjustment   is   consistent   with   the 
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1  principles  of  safety  and  soundness  and  the 

2  purposes  of  this  Act. 

3  "(2)  No  UNSATISFACTORY  CRA  RATINGS. — 

4  "(A)  In  GENERAL. — No  insured  depository 

5  institution    controlled   by   the    acquiring   bank 

6  holding  company  has  a  'needs  to  improve'  or 

7  'substantial  noncompliance'  composite  rating  as 

8  of  the  most  recent  examination  of  such  institu- 

9  tion  under  the  Community  Reinvestment  Act  of 

10  1977. 

11  "(B)     Recently     acquired     institu- 

12  TlONS. — An  insured  depository  institution  ac- 

13  quired  by  the  acquiring  bank  holding  company 

14  .   during  the  12-month  period  preceding  the  pro- 

15  posed  transaction  may  be  excluded  for  purposes 

16  of  subparagraph  (A)  if  the  bank  holding  com- 

17  pany  has  developed  a  plan  acceptable  to  the  ap- 

18  propriate  Federal  banking  agency  to  restore  the 

19  performance  of  the  institution  to  at  least  a  'sat- 

20  isfaetor^''  composite  rating  under  the  Commu- 

21  nity  Reinvestment  Act  of  1977. 

22  "(3)  Competitive  criteria. — The  eonsumma- 

23  tion  of  the  proposal  compUes  with  guidelines  estab- 

24  lished  by  the  Board,  by  regulation,  after  consultation 

25  with  the  Attorney  General  of  the  United  States,  that 
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1  identify  proposals  that  are  not  likely  to  have  a  sig- 

2  nificantly  adverse  effect  on  competition  in  any  rel- 

3  evant  financial  services  market. 

4  "(4)  Size  of  acquisition. — 

5  "(A)  Limitations. — 

6  "(i)  Asset  size. — The  book  value  of 

7  the  total  assets  acquired  does  not  exceed 

8  10  percent  of  the  consolidated  total  risk- 

9  weighted  assets  of  the  acquiring  bank  hold- 

10  ing  company. 

11  "(ii)     Consideration. — The     gross 

12  consideration  to  be  paid  for  the  securities 

13  or  assets  does  not  exceed  15  percent  of  the 

14  consolidated  Tier  1  capital  of  the  acquiring 

15  bank  holding  company. 

16  "(B)  Adjustment  to  limitations. — ^The 

17  Board  may,  by  regulation,  adjust  the  limita- 

18  tions  established  in  this  paragraph  in  a  manner 

19  consistenc  with   the   principles   of  safety  and 

20  soundness  and  the  purposes  of  this  Act. 

21  "(5)  Interstate  acquisitions. — ^Approval  by 

22  the  Board  of  the  transaction  is  not  prohibited  under 

23  subsection  (d). 

S  650  IS- 
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1  "(6)    Other   considerations. — ^Approval   by 

2  the  Board  of  the  transaction  is  not  prohibited  under 

3  subsection  (c)(3). 

4  "(7)  Notification. — The  acquiring  bank  hold- 

5  ing  company  provides  written  notice  to  the  Board  of 

6  the  transaction,  including  a  description  of  the  terms 

7  of  the  transaction,  not  later  than  15  business  days 

8  (or  such  shorter  period  as  established  by  the  Board) 

9  prior  to  consummation  of  the  transaction,  and,  prior 

10  to  the  conclusion  of  that  period,  the  Board  has  not 

11  required  an  application  under  subsection  (a). 

12  "(i)  Definitions. — For  purposes  of  subsection  (h), 

13  the  following  definitions  shall  apply: 

14  "(1)  Appropriate  federal  banking  agen- 

15  CY. — The  term  'appropriate  Federal  banking  agency' 

16  has  the  same  meaning  as  in  section  38(b)  of  the 

17  Federal  Deposit  Insurance  Act. 

18  "(2)  Capital  terms. — 

19  "(A)     Insured     depository     institu- 

20  TION. — ^With  respect  to  an  insured  depository 

21  institution,   the   terms   'well   capitalized',   'ade- 

22  quately  capitalized',  and  'undercapitalized'  have 

23  the  same  meanings  as  in  section  38(b)  of  the 

24  Federal  Deposit  Insurance  Act. 

25  "(B)  Bank  holding  company. — 
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1  "(i)   Adequately   capitalized. — ^A 

2  bank  holding  company  is  'adequately  cap- 

3  italized'  if  the  company  meets  the  required 

4  minimum   level   for  each   relevant  capital 

5  measure  established  by  the  Board  for  bank 

6  holding  companies. 

7  "(ii)    Well    capitalized. — A    bank 

8  holding  company  is  'well  capitalized'  if  the 

9  company  meets  the  required  capital  levels 

10  for  well  capitalized  bank  holding  companies 

1 1  established  by  the  Board. 

12  "(C)  Other  capital  terms. — The  terms 

13  'Tier   1'   and   'risk-weighted   assets'   have   the 

14  same  meanings  as  in  the  capital  guidelines  or 

15  regulations  established  by  the  Board  for  bank 

16  holding  companies. 

17  "(3)  Insured  depository  institution. — The 

18  term   'insured   depository  institution'   includes  any 

19  branch  or  agency  operated  in  the  United  States  bj' 

20  a  foreign  bank,  as  those  terms  are  defined  in  section 

21  1(b)(7)  of  the  International  Banking  Act  of  1978. 

22  "(4)    Lead    insured    depository    institu- 

23  TIOX. — The  term  'lead  insured  depository  institu- 

24  tion'  of  a  bank  holding  company  means  the  largest 

25  insured  depository  institution  controlled  by  the  bank 
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1  holding  company,  based  on  a  comparison  of  the  av- 

2  erage  total  risk-weighted  assets  of  each  insured  de- 

3  pository  institution  controlled  by  that  bank  holding 

4  company  during  the  most  recent  fiscal  year  of  that 

5  bank  holding  company. 

6  "(5)  Well  managed. — ^A  bank  holding  com- 

7  pany  or  depository  institution  is  'well  managed'  if, 

8  as  of  the  most  recent  examination  or  most  recent  re- 

9  view  of  the  company  or  institution  by  the  appro- 

10  priate  Federal  banking  agency,  the  company  or  in- 

1 1  stitution  has — 

12  "(A)  a  CAMEL  composite  rating  of  1  or  2 

13  under  the  Uniform  Financial  Institutions  Rat- 

14  ing  Sx'stem   (or  an  equivalent  rating  under  a 

15  comparable  rating  system);  and 

16  "(B)    at   least  a   'satisfactory'   rating  for 

17  management.". 

18  SEC.    202.    ELIMINATION    OF    CERTAIN    FILING    AND    AP- 

19  PROVAL   REQUIREMENTS   FOR  CERTAIN   IN- 

20  SURED  DEPOSITORY  INSTITUTIONS. 

21  Section  18(c)  of  the  Federal  Deposit  Insurance  Act 

22  (12  U.S.C.  1828(c))  is  amended  by  adding  at  the  end  the 

23  following  new  paragraph: 

24  "(12)  Exceptions. — No  prior  approval  is  re- 

25  quired  under  paragraph  (2)  for  any  merger,  consoli- 
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1  dation,  acquisition  of  assets,  or  assumption  of  liabil- 

2  ities   involving  only  insured  depository  institutions 

3  that  are  subsidiaries  of  the  same  depository  institu- 

4  tion  holding  conijjany  if — 

5  "(A)  the  responsible  agency  would  not  be 

6  prohibited    from    approving    the    transaction 

7  under  section  44; 

8  "(B)  the  acquiring,  assuming,  or  resulting 

9  institution  complies  \vith  all  applicable  provi- 

10  sions  of  section  44  as  if  the  merger,  consolida- 

11  tion,  or  acquisition  were  approved  under  this 

12  subsection;  and 

13  "(C)  the  acquiring,  assuming,  or  resulting 

14  institution  provides  written  notification  of  the 

15  transaction  to  the  appropriate  Federal  banking 

16  agency  for  the   institution   not   later  than   10 

17  days    prior    to    consummation    of   the    trans- 

18  action.". 

19  SEC.   203.   ELIMINATION   OF  REDUNDANT  APPROVAL  RE- 

20  QUIREMENT  FOR  OAKAR  TRANSACTIONS. 

21  Section  5(d)(3)  of  the  Federal  Deposit  Insurance  Act 

22  (12  U.S.C.  1815(d)(3))  is  amended— 

23  (1)  in  subparagraph  (A),  by  striking  "with  the 

24  prior  written   approval   of  the   responsible   agency 

25  under  section  18(c)(2)"; 
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1  (2)  by  striking  subparagraph  (E)  and  inserting 

2  the  following: 

3  "(E)   Conditions  for  approval,  gbn- 

4  ERALLY. — A     transaction     is     not     authorized 

5  under  this  paragraph  unless  the  acquiring,  as- 

6  suming,  or  resulting  depository  institution  will 

7  meet  all  applicable  capital  requirements  upon 

8  consummation  of  the  transaction.";  and 

9  (3)  by  striking  subparagraph  (G)  and  redesig- 

10  nating  subparagraphs  (H)  through  (J)  as  subpara- 

1 1  graphs  (G)  through  (I),  respectively. 

12  SEC.  204.  ELIMINATION  OF  UNNECESSARY  BRANCH  APPLI- 

13  CATIONS. 

14  (a)  National  Bank  Branch  Applications. — Sec- 

15  tion  5155(i)  of  the  Revised  Statutes  (12  U.S.C.  36(i))  is 

16  amended — 

17  (1)  by  striking  "No  branch"  and  inserting  the 

1 8  following: 

19  "(1)   Approval    required. — Except   as   pro- 

20  vided  in  paragraph  (2),  no  branch  j  and 

21  (2)  by  adding  at  the  end  the  following  new 

22  paragraphs: 

23  "(2)  No  approval  required  for  certain 

24  BRANCHES. — Notwithstanding  paragraph  (1)  of  this 

25  subsection,  subsection  (b),  or  subsection  (c),  the  con- 
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1  sent  and  approval  of  the  Clomptroller  of  the  Cur- 

2  reiicy  shall  not  be  required  for  a  national  banking 

3  association  to  establish  and  operate,  or  to  retain  and 

4  operate,  a  branch  or  seasonal  agency  if — 

5  "(A)  the  association  is  well  capitalized,  as 

6  such  term  is  defined  in  section  38(b)  of  the 

7  Federal  Deposit  Insurance  Act  and  rules  adopt- 

8  ed  by  the  Comptroller  of  the  Currency  there- 

9  under; 

10  "(B)  the  association  has  a  CAMEL  com- 

11  posite  rating  of  1  or  2  under  the  Uniform  Fi- 

12  nancial    Institutions    Rating    System    (or    an 

13  equivalent  rating  under   a  comparable   rating 

14  system)  as  of  the  most  recent  examination  of 

15  such  association; 

16  "(C)  the  association  does  not  have  a  'needs 

17  to  improve'  or  'substantial  noncompliance'  com- 

18  posite  rating  as  of  the  most  recent  examination 

19  of  the  association  under  the  Community  Rein- 

20  vestment  Act  of  1977;  and 

21  "(D)  the  Comptroller  of  the  Currency  is 

22  otherwise  authorized  to  grant  approval  under 

23  this  section  for  such  action  at  the  proposed  lo- 

24  cation. 
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1  "(3)  Establishment  by  natioxai^  banking 

2  ASSOCIATION. — A  branch  or  seasonal  agency  estab- 

3  lished  by  a  national  banking  association  under  para- 

4  graph  (2)  shall  be  deemed  to  have  been  established 

5  and  operated  pursuant  to  an  application  approved 

6  under  this  section.". 

7  (b)    State    Member    Bank    Branch    Applica- 

8  TIONS. — The  third  undesignated  paragraph  of  section  9 

9  of  the  Federal  Reserve  Act  (12  U.S.C.  321)  is  amended 

10  by  adding  at  the  end  the  following:  "Notwithstanding  the 

11  2  preceding  sentences,  the  approval  of  the  Board  shall  not 

12  be  required  for  a  State  member  bank  to  establish  and  op- 

13  erate  a  branch  or  seasonal  agency  if — 

14  "(1)  the  State  member  bank  is  well  capitalized, 

15  as  such  term  is  defined  in  section  38(b)  of  the  Fed- 

16  eral  Deposit  Insurance  Act  and  rules  adopted  by  the 

17  Board  thereunder; 

18  "(2)  the  State  member  bank   has  a  CAMEL 

19  composite  rating  of  1  or  2  under  the  Uniform  Fi- 

20  nancial  Institutions  Rating  System  (or  an  equivalent 

21  rating  under  a  comparable  rating  system)  as  of  the 

22  most   recent   examination    of  such    State    member 

23  bank; 

24  "(3)  the  State  member  bank  does  not  have  a 

25  'needs   to   improve'   or   'substantial   noncompliance' 

20-734    95-18 
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1  composite  rating  as  of  the  most  recent  examination 

2  of  the  member  bank  under  the  Community  Reinvest- 

3  ment  Act  of  1977;  and 

4  "(4)  the  Board  is  authorized  to  grant  approval 

5  under  this  section  to  such  State  member  bank  to  es- 

6  tabiish  and  operate  a  braneli  or  seasonal  agency  at 

7  the  proposed  location. 

8  A  branch  or  seasonal  agency  established  by  a  State  mem- 

9  ber  bank  under  the  preceding  sentence  shall  be  deemed 

10  to  have  been  established  and  operated  pursuant  to  an  ap- 

1 1  plication  approved  under  this  section.". 

12  (e)  State  Nonmember  Baxk  Branch  Applica- 

13  TlO.vs. — Section  18(d)  of  the  Federal  Deposit  Insurance 

14  Act  (12  U.S.C.  1828(d))  is  amended  by  adding  at  the  end 

15  the  following  new  paragraphs: 

16  "(5)  Application  exemption  for  certain 

17  banks. — Notwithstanding  paragraph   (1),   the  con- 

18  sent  of  the  Corporation  shall  not  be  required  for  a 

19  State  nonmember  insured  bank  to  establish  and  op- 

20  erate  any  domestic  branch  if — 

21  "(A)  the  bank  is  well  capitalized,  as  such 

22  term    is    defined    in    section    38(b)    and    rules 

23  adopted  by  the  Corporation  thereunder; 

24  "(B)  the  bank  has  a  CAMEL  composite 

25  rating  of  1  or  2  under  the  Uniform  Financial 
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1  Institutions  Rating  System   (or  an   equivalent 

2  rating  under  a  comparable  rating  system)  as  of 

3  the  most  recent  examination  of  such  bank;  ,  f 

4  "(C)  the  bank  does  not  have  a  'needs  to 

5  improve'  or  'substantial  noncompliance'  compos- 

6  ite  rating  as  of  the  most  recent  examination  of 

7  such  bank  under  the  Community  Reinvestment 

8  Act  of  1977;  and 

9  "(D)  the  Corporation  is  authorized  to  give 

10  consent  under  this  section  to  such  bank  to  es- 

11  tablish  and  operate  a  domestic  branch  at  the 

12  proposed  location. 

13  "(6)   Approval   granted. — ^A  branch   estab- 

14  lished  by  a  State  member  bank  under  paragraph  (5) 

15  shall  be  deemed  to  have  been  established  and  oper- 

16  ated  pursuant  to  an  application  approved  under  this 

17  section.". 

18  SEC.  205.  ELIMINATION  OF  DUPUCATIVE  REQUIREMENTS 

19  IMPOSED  UPON  BANK  HOLDING  COMPANIES 

20  UNDER  THE  HOME  OWNERS'  LOAN  ACT. 

21  (a)  Exemption  for  Bank  Holding  Companies. — 

22  Section  10  of  the  Home  Owners'  Loan  Act  (12  U.S.C. 

23  1467a)  is  amended  by  adding  at  the  end  the  following  new 

24  subsection: 
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1  "(t)    Exemption    for    Bank    Holding    Compa- 

2  NIES. — This  section  does  not  apply  to  a  bank  holding  com- 

3  pany  that  is  subject  to  the  Bank  Holding  Company  Act 

4  of  1956,  or  any  company  controlled  by  such  bank  holding 

5  company.". 

6  (b)  Definition. — Section  10(a)(1)(D)  of  the  Home 

7  Owners'  Loan  Act  (12  U.S.C.  1467a(a)(l)(D))  is  amend- 

8  ed  to  read  as  follows: 

9  "(D)  Savings  and  loan  holding  com- 

10  PANY. — 

11  "(i)    In   general. — ^Except   as   pro- 

12  vided  in  clause  (ii),  the  term  'savings  and 

1 3  loan  holding  company'  means  any  company 

14  that  directly  or  indirectly  controls  a  sav- 

15  ings  association  or  controls  any  other  com- 

16  pany  that  is  a  savings  and  loan  holding 

17  company. 

18  "(ii)  Exclusion. — The  term  'savings 

19  and   loan   iiolding  company'   does   not  in- 

20  elude  a  bank  holding  company  that  is  reg- 

21  istered  under,  and  subject  to,  the  Bank 

22  Holding  Company  Act  of  1956,  or  to  any 

23  company  directly  or  indirectly  controlled  by 

24  such  company  (other  than  a  savings  asso- 

25  ciation).". 
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1  (c)  Acquisitions. — Section  10(e)(1)(B)  of  the  Home 

2  Owners'  Loan  Act  (12  U.S.C.  1467a(e)(l)(B))  is  amended 

3  in  the  first  sentence — 

4  (1)  by  striking  "or  (ii)"  and  inserting  "(ii)"; 

5  and 

6  (2)  by  inserting  after  "group  of  persons"  the 

7  following:  ",  or  (iii)  acquired  by  a  bank  holding  com- 

8  pany  that  is  registered  under,  and  subject  to,  the 

9  Bank  Holding  Company  Act  of  1956,  or  any  com- 

10  pany  controlled  by  such  bank  holding  company". 

1 1  SEC.  206.  ELIMINATION  OF  THE  PER  BRANCH  CAPITAL  RE- 

12  QUIREMENT     FOR     NATIONAL     BANKS    AND 

1 3  STATE  MEMBER  BANKS. 

14  Section  5155(h)  of  the  Revised  Statutes  (12  U.S.C. 

15  36(h))  is  amended  to  read  as  follows: 

16  "(h)  [Reserved.]". 

17  SEC.    207.    ELIMINATION    OF    BRANCH   APPUCATION    RE- 

18  QUIREMENTS  FOR  AUTOMATIC  TELLER  MA- 

19  CHINES. 

20  (a)  "Branch"  Under  National  Bank  Act. — Sec- 

21  tion  5155(j)  of  the  Revised  Statutes  (12  U.S.C.  36(j))  is 

22  amended  by  adding  at  the  end  the  following:  "The  term 

23  'branch'  does  not  include  an  automated  teller  machine  or 

24  a  remote  service  unit.". 
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1  (b)  "Branch"  Under  FederaIj  Deposit  Insur- 

2  ance  Act. — Section  3(o)  of  the  Federal  Deposit  Insur- 

3  ance  Act  (12  U.S.C.   1813(o))  is  amended  by  striking 

4  "lent;  and  the"  and  inserting  "lent.  The  term  'domestic 

5  branch'  does  not  include  an  automated  teller  machine  or 

6  a  remote  service  unit.  The". 

7  SEC.  208.  ELIMINATION  OF  REQUIREMENT  FOR  APPROVAL 

8  OF  INVESTMENTS  IN  BANK  PREMISES   FOR 

9  WELL    CAPITALIZED    AND    WELL    MANAGED 

10  BANKS. 

11  Section  24A  of  the  Federal  Reserve  Act  (12  U.S.C. 

12  371d)  is  amended  by  inserting  before  the  period  at  the 

13  end  the  following:  ",  or  if  such  bank  has  a  CAMEL  com- 

14  posite  rating  of  1  or  2  under  the  Uniform  Financial  Insti- 

15  tutions  Rating  Sj^tem  (or  an  equivalent  rating  under  a 

16  comparable  rating  system)  as  of  the  most  recent  examina- 

17  tion  of  such  bank  and,  both  before  and  immediately  foUow- 

18  ing  the  investment  or  loan,  is  well  capitalized  (as  such 

19  term  is  defined  in  section  38(b)  of  the  Federal  Deposit 

20  Insurance  Act)  and  the  amount  of  such  investment  or  loan 

21  would  be  equal  to  or  less  than  150  percent  of  the  capital 

22  and  surplus  of  such  bank". 
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1  SEC.  209.  ELIMINATION  OF  APPROVAL  REQUIREMENT  FOR 

2  DIVESTITURES. 

3  Section  2(g)  of  the  Bank  Holding  Company  Act  of 

4  1956  (12  U.S.C.  1841(g))  is  amended— 

5  (1)  in  paragraph  (1),  by  adding  "and"  at  the 

6  end; 

7  (2)  in  paragraph  (2),  by  striking  ";  and"  and 

8  inserting  a  period;  and 

9  (3)  by  striking  paragraph  (3). 

10  SEC.  210.  ELIMINATION  OF  UNNECESSARY  FILING  FOR  OF- 

1 1  FICER  AND  DIRECTOR  APPOINTMENTS. 

12  Section  32  of  the  Federal  Deposit  Insurance  Act  (12 

13  U.S.C.  1831i)  is  amended— 

14  (1)  in  subsection  (a) — 

15  (A)  by  inserting  "(or  such  other  period,  as 

16  determined  by  the  appropriate  Federal  banking 

17  agency)"  after  "30  days"; 

18  (B)  by  striking  "if  the  insured  depository 

19  institution    or    depository    institution    holding 

20  company"  and  inserting  "if; 

21  (C)  by  striking  paragraphs  (1)  and  (2); 

22  (D)    by   redesignating   paragraph    (3)    as 

23  paragraph  (1); 

24  (E)  in  paragraph  (1),  as  redesignated — 

25  (i)  by  inserting  "the  insured  deposi- 

26  tory   institution   or   depository   institution 

■\/' 
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1  holding  company"  before  "is  not  in  compli- 

2  anee";  and 

3  (ii)  by  striking  the  period  at  the  end 

4  and  inserting  ";  and";  and 

5  (P)  by  adding  at  the  end  the  following  new 

6  paragraph: 

7  "(G)  the  agency  determines,  in  connection 

8  with  the  review  by  the  agency  of  the  plan  re- 

9  quired  under  section  38  or  otherwise,  that  such 

10  prior  notice  is  appropriate.";  and 

11  (2)  in  subsection  (b),  by  striking  "30-day  pe- 

12  riod"  and  inserting  "notice  period,  not  to  exceed  90 

13  days.". 

14  SEC.   211.   AMENDMENTS   TO   THE   DEPOSITORY   INSTTTU- 

1 5  nONS  MANAGEMENT  INTERLOCKS  ACT. 

16  (a)   Dual   Service   Among   Larger   Orga.\iza- 

17  TIONS. — Section  204  of  the  Depository  Institution  Man- 

18  agement  Interlocks  Act  (12  U.S.C.  3203)  is  amended— 

19  (1)  by  striking  "$1,000,000,000"  and  inserting 

20  "$2,500,000,000"; 

21  (2)  by  striking  "$500,000,000"  and  inserting 

22  "$1,500,000,000";  and 

23  (3)  by  adding  at  the  end  the  following:   "In 

24  order  to  allow  for  inflation  or  market  changes,  the 

25  appropriate    Federal    depository    institutions    regu- 
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1  latory  agencies  may,  by  regulation,  adjust,  as  nec- 

2  essary,  the  amount  of  total  assets  required  for  de- 

3  positoiy  institutions  or  depository  holding  companies 

4  under  this  section.". 

5  (b)  Extension  of  Grandfather  Exemption. — 

6  Section  206  of  the  Depository  Institution  Management 

7  Interlocks  Act  (12  U.S.C.  3205)  is  amended— 

8  (1)  in  subsection  (a),  by  striking  "for  a  period 

9  of,  subject  to  the  requirements  of  subsection  (c),  20 

10  years  after  the  date  of  enactment  of  this  title"; 

11  (2)   in  subsection   (b),  by  striking  the  second 

12  sentence;  and 

13  (3)  by  striking  subsection  (c). 

14  (c)  Rules  or  Regulations. — Section  209  of  the 

15  Depository  Institution  Management  Interlocks  Act  (12 

16  U.S.C.  3207)  is  amended— 

17  (1)  by  striking  "(a)  In  General. — Rules"  and 

18  inserting  "Rules"; 

19  (2)  by  inserting  ",  including  rules  or  regula- 

20  tions  that  permit  service  by  a  management  official 

21  that  would  otherwise  be  prohibited  by  section  203  or 

22  section  204,"  after  "title";  and 

23  (3)  by  striking  subsections  (b)  and  (e). 
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1  SEC.  212.  ELIMINATION  OF  RECORDKEEPING  AND  REPORT- 

2  ING  REQUIREMENTS  FOR  OFFICERS. 

3  (a)  Permissibility  of  Employee-wide  Bexep^it 

4  Plans. — 

5  (1)     Employee     benefit     pi^xs. — Section 

6  22(h)(2)   of  the   Federal   ReseiTe  Act   (12    U.S.C. 

7  375b(2))  is  amended — 

8  (A)    by   redesignating   subparagi-aphs    (A) 

9  througli  (C)  as  clauses  (i)  through  (iii),  respec- 

10  lively,  and  indenting  accordingly; 

11  (B)     by     striking    "(2)     Preferential 

12  terms  prohibited. — "  and  inserting  the  fol- 

1 3  lowing: 

14  "(2)  Preferential  terms  prohibited. — 

15  "(A)  In  GENEIiAL. — ";  and 

16  (C)  by  adding  at  the  end  the  following  new 

1 7  subparagraph : 

18  "(B)  Exception. — Nothing  in  this  para- 

19  graph  shall  prohibit  extensions  of  credit  made 

20  pursuant  to  a  benefit  or  compensation  program 

21  widely  available  to  emplo3'ees  of  the   inember 

22  bank.". 

23  (2)  Exception  for  extensions  of  credit 

24  to      EXECUTIVE     OFFICERS     AND      DIRECTORS     OF 

25  xonbaxk  AFFILIATES. — Section  22(ii)(8)(B)  of  the 

26  Federal    Reserve    Act    (12    U.S.C.    375h(8)(B))    is 

S  650  IS   5 
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1  amended  by  striking  ",  except  as  that  subparagraph 

2  makes  appHcable  paragraph  (2),". 

3  (b)      Recordkeeping      Requirements. — Sectioji 

4  22(h)(10)    of    the    Federal    Resen'e    Act    (12    U.S.C. 

5  375b(10))  is  amended— 

'6  (1)  by  striking  "The  Board"  and  inserting  the 

7  follo\\ing: 

8  "(A)  In  general. — The  Board";  and 

9  (2)   by  adding  at  the  end   the  following  new 

10  paragraph: 

11  "(B)  Recordkeeping  requirements. — 

12  The  regulations  prescribed  by  the  Board  under 

13  subparagraph  (A)  shall — 

14  "(i)  specify  the  recordkeeping  required 

15  of  member   banks    to    ensure   compliance 

16  with  this  section;  and 

17  "(ii)  provide  that  if  a  member  bank  is 

18  determined  to  be  in  compliance  with  such 

19  recordkeeping  requiremento,  such  member 

20  bank   shall   also   be   determined   to   be   in 

21  compliance  with  the  audit  requirement  of 

22  section  36(e)  of  the  Federal  Deposit  Insur- 

23  ance  Act.". 

24  (c)  Reporting  Requirements. — Section  22(g)  of 

25  the  Federal  Resen'e  Act  (12  U.S.C.  375a)  is  amended  by 
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1  striking  paragraphs  (6)  and  (9)  and  redesignating  para- 

2  graphs  (7),  (8),  and  (10)  as  paragraphs  (6),  (7),  and  (8), 

3  respectively. 

4  (d)  Unnecessary  Reports. — Section  7(k)  of  the 

5  Federal  Deposit  Insurance  Act  (12  U.S.C.   1817(k))  is 

6  amended  to  read  as  follows: 

7  "(k)  [Reserved.]". 

8  (e)    Reports    Regarding    Loans    Prom    Cor- 

9  respondent  Banks. — Section   106(b)(2)  of  the  Bank 

10  Holding  Company  Act  Amendments  of  1970  (12  U.S.C. 

11  1972(2))  is  amended— 

12  (1)  by  striking  subparagraph  (G);  and 

13  (2)  by  redesignating  subparagraphs  (H)  and  (I) 

14  as  subparagraphs  (G)  and  (H),  respectively. 

15  SEC.    213.    ABOLITION    OF    APPRAISAL    SUBCOMMITTEE; 

1 6  TRANSFER  OF  FUNCTIONS. 

17  (a)  Abolition  of  Appraisal  Subcommittee. — 

18  (1)  Amendment  to  federal  fina-\cial  in- 

19  stitutions  exa.minati0n  council  act  of  1978. — 

20  Section  1011  of  the  Federal  Financial  Institutions 

21  Examination  Council  Act  of  1978  (12  U.S.C.  3310) 

22  is  repealed. 

23  (2)  AVIEXDMEXTS  TO  THE  FI.XAXCIAL  IXSTITU- 

24  TIOXS  REFORM,  RECOVERY,  AND  ENFORCEMENT  ACT 

25  OF  1989. — 
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1  (A)  Repeals. — The  following  sections  of 

2  the    Financial    Institutions   Reform,    Reeoven-, 

3  and  Enforcement  Act  of  1989  are  repealed: 

4  (i)  Section  1102  (12  U.S.C.  3310). 

5  (ii)  Section  1104  (12  U.S.C.  3333). 

6  (iii)  Section  1105  (12  U.S.C.  3334). 

7  (iv)  Section  1106  (12  U.S.C.  3335). 

8  (v)  Section  1108  (12  U.S.C.  3337). 

9  (B)  Definitions. — Section   1121   of  the 

10  Financial   Institutions   Reform,   Recovery,    and 

11  Enforcement  Act  of  1989  (12  U.S.C.  3350)  is 

12  amended — 

13  (i)  by  striking  paragraphs  (2)  and  (8); 

14  (ii)   by  redesignating  paragraphs   (3) 

15  tlirough  (7)  as  paragraphs  (2)  through  (6), 

16  respectively;  and 

17  (iii)  by  redesignating  paragraphs  (9) 

18  and  (10)  as  paragraphs  (7)  and  (8),  re- 

1  ̂   spectively. 

20  (3)   Conforming  amendment  to  the   na- 

21  tional  housi.vg  act. — Section  202(e)  of  the  Na- 

22  tional  Housing  Act  (12  U.S.C.   1708(e))  is  amend- 

23  ed— 

24  (A)  by  striking  paragraph  (2);  and 
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1  (B)  by  redesignating  paragraphs  (3)  and 

2  (4)  and  paragraphs  (2)  and  (3),  respectively. 

3  (b)  Transfer  of  Functions. — 

4  (1)  Amendments  to  the  financial  institu- 

5  tions  reform,  recovery,  and  enforcement  act 

6  OF  1989. — 

7  (A)   Transfer  of  functions. — Section 

8  1103  of  the  Financial  Institutions  Reform,  Re- 

9  eovery,    and    Enforcement    Act    of    1989    (12 

10  U.S.C.  3332)  is  amended— 

11  (i)  by  striking  "SEC.  1103."  and  in- 

12  serting  "SEC.  1102."; 

13  (ii)     by     striking     "Appraisal     Sub- 

14  committee"  each  place  such  term  appears 

15  and  inserting  "Federal  Financial  Institu- 

16  tions  Examination  C!ouncil";  and 

17  (iii)  in  subsection  (a) — 

18  (I)  in  paragraph  (3),  by  inserting 

19  before    the    semicolon    the    following: 

20  ",    if    the    Council    determines    that 

21  maintaining  a  national  registry  under 

22  this  paragraph  will  further  the  pur- 

23  poses  of  this  title  (as  described  in  sec- 

24  tion  1101)";  and 
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1  (II)    by   striking   paragraph    (4) 

2  and  inserting  the  following: 

3  "(4)  include  in  its  annual  report  to  the  Con- 

4  gress   a   description   of  the   manner   in   which   the 

5  Council  ha«  performed  the  functions  assigned  to  the 

6  Council  under  this  title.". 

7  (B)  Roster  op  state  certified  or  li- 

8  censed  appraisers. — Section  1109  of  the  Fi- 

9  naneial  Institutions  Reform,  Recovery,  and  En- 

10  forcement  Act   of   1989    (12   U.S.C.    3338)    is 

1 1  amended  to  read  as  follows: 

1 2  "SEC.  1 104.  ROSTER  OF  STATE  CERTIFIED  OR  UCENSED  AP- 

13  PIL\ISERS. 

14  "(a)   In  Gexeral. — Each  State  that  has  an  ap- 

15  praiser  certi^ine  and  licensing  agency  with  a  certification 

16  or  license  that  meets  the  requirements  of  this  title  shall — 

17  "(1)  upon  request  of  the  Federal  Financial  In- 

18  stitutions    Examination    Council,    transmit    to    the 

19  Council  annually  (or  at  a  less  frequent  interval  spec- 

20  ified  by  the  Council)  a  roster  listing  individuals  who 

21  have  recei\ed  a  State  certification  or  license  in  ac- 

22  cordance  with  this  title; 

23  "(2)  o>;)llect  from  such  individuals  who  perform 

24  or  seek  to  perform  appraisals  in  federally  related 

25  transactiorjs.  an  annual  re^stry  fee,  in  an  amount 
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1  determined  by  the  Council,  but  not  to  exceed  $10 

2  per  year,  to  support  the  activities  of  the  State  under 

3  this  title;  and 

4  "(3)  transmit  all  registry  fees  to  the  Council  on 
5  an  annual  basis. 

6  "(b)  Status  of  Pees.— Fees  collected  and  transmit- 

7  ted  to  the  Council  under  subsection  (a)  shall  not  be  consid- 

8  ered  to  be  appropriated  ftinds.". 

9  (C)  Conforming  amendments. — Title  XI 

10  of  the  Financial  Institutions  Reform,  Recovery, 

11  and  Enforcement  Act  of  1989  (12  U.S.C.  3331 

12  et  seq.)  is  amended — 

13  (i)  in  section  1116(e)— 

14  (I)  by  striking  "Appraisal  Sub- 

15  committee"    and    inserting    "Federal 

16  Financial     Institutions     Examination 

17  Council";  and 

18  (U)  by  striking  "the  Subcommit- 

19  tee"  and  inserting  "the  Federal  Fi- 

20  nancial       Institutions       Examination 

21  Council"; 

22  (ii)  in  section  1118 — 

23  (I)  in  the  subsection  heading,  by 

24  striking  "by  Appraisal  Subcommit- 

25  tee";  and 
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1  (II)  by  striking  "Appraisal  Sub- 

2  committee"  eaeli  place  such  term  ap- 

3  pears  and  inserting  "Federal  Finan- 

4  eial    Institutions   Examination    Coun- 

5  cil"; 

6  (iii)  in  section  1119 — 

7  (I)   by  striking  "Subject  to  the 

8  approval  of  the  Council,  the  Appraisal 

9  Subcommittee"  each  place  such  term 

10  appears  and  inserting  "The  Council"; 
11  and 

12  (n)  by  striking  "Appraisal  Sub- 

13  committee"  each  place  such  term  ap- 

14  pears  and  inserting  "Federal  Finan- 

15  cial    Institutions   Examination    Coun- 

16  cil"; 

17  (iv)  in  section  1120,  by  striking  "Ap- 

18  praisal  Subcommittee"  and  inserting  "Fed- 

19  tral    Financial    Institutions    Examination 

20  Council"; 

21  (v)  in  section  1122,  by  striking  sub- 

22  section  (f);  and 

23  (vi)  by  redesignating — 

24  (I)  section  1107  as  section  1103; 

25  and 
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1  (II)  sections  1109  through  1121 

2  as   sections    1104   tlirough   1116,   re- 

3  spectively. 

4  (2)  Administrative  provisions. — 

5  (A)  Remission  of  funds  to  the  treas- 

6  URY. — On  the  date  that  is  90  days  after  the 

7  date  of  enactment  of  this  Act,  all  funds  held  by, 

8  and  the  right  to  collect  all  funds  owed  to,  the 

9  Appraisal  Subcommittee  on  the  date  that  is  90 

10  days  after  the  date  of  enactment  of  this  Act 

11  shall  be  transferred   to   the   Treasury  of  the 

12  United  States. 

13  (B)    REPAYilENT    OF    PREPAID    REGISTRY 

14  FEES. — Not  later  than  90  days  after  the  date 

15  of  enactment  of  this  Act,  the  Appraisal  Sub- 

16  committee  shall  refund  to  the  States  any  reg- 

17  istry  fees  prepaid  to  the  Appraisal  Subcommit- 

18  tee  after  the  date  of  enactment  of  this  Act. 

19  (C)  Transfer  of  employees. — 

20  (i)    Identifying    employees    for 

21  TRANSFER. — Not  later  than  30  days  after 

22  the  date  of  enactment  of  this  Act,   the 

23  Council  shall  identify  for  transfer  to  the 

24  Council   the   employees   of  the   Appraisal 

25  Subcommittee  that  the  Council  determines 
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1  to  be  necessary  to  perform  the  functions 

2  transferred  to  the  Council  under  this  sub- 

3  section. 

4  (ii)   Transfer  date. — On  the  date 

5  that  is  90  days  after  the  date  of  enactment 

6  of  this  Act,  each  employee  identified  for 

7  transfer  under  clause  (i)   shall  be  trans- 

8  ferred  to  the  Council. 

9  (D)  Rights  of  transferred  employ- 

10  EES. — 

11  (i)    Comparable    positions. — Each 

12  employee  transferred  to  the  Council  under 

13  subparagraph   (C)   shall,   on   the   transfer 

14  date  specified  in  subparagraph  (C)(ii),  be 

15  appointed   to   a  position   under  the   com- 

16  pensation  system  and  performance  evalua- 

17  tion  system  of  the  Council  that  is  com- 

18  parable  in  tenure  and  grade  to  the  position 

19  held  by  the  employee  on  the  day  before  the 

20  transfer   date    specified    in    subparagraph 

21  (C)(ii). 

22  (ii)  Pay.— 

23  (I)  In  GENERAL. — ^Except  as  pro- 

24  vided  in  subclause  (II),  each  employee 

25  transferred  to  the  Council  under  sub- 
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1  paragraph   (C)   shall,  during  the   12- 

2  month  period  beginning  on  the  trans- 

3  fer    date    specified    in    subparagraph 

4  (C)(ii),  receive  pay  at  a  rate  not  less 

5  than  the  basic  rate  of  pay  that  the 

6  employee    received    during    the     12- 

7  month  period  immediately  preceding 

8  the  transfer  date  specified  in  subpara- 

9  graph  (C)(ii). 

10  (II)  Exceptions. — Subclause  (I) 

1 1  does  not  limit  the  right  of  the  Council 

12  to  reduce  a  transferred  rate  of  basic 

13  pay  of  an  employer  for  cause  or  unac- 

14  ceptable  performance,  or  with  the  con- 

15  sent  of  the  employee. 

16  (III)  Protection  only  while 

17  EMPLOYED. — Subclause       (I)       shall 

18  apply  to  an  employee  only  during  the 

19  period  that  the  employee  is  employed 

20  by  the  Council. 

21  (iii)  Retirement  benefits. — 

22  (I)  Continuation  of  existing 

23  retirement  plan. — Except  as  other- 

24  wise  permitted  by  law,  each  employee 

25  transferred  to  the  Council  under  sub- 
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1  paragrjq>h  (C)  shall  remain  enrolled  in 

2  the  retirement  plan  (and  any  associ- 

3  ated  thrift  savings  plan)  in  which  the 

4  employee  was  enrolled  on  the  day  be- 

5  fore  the  transfer  date  specified  in  sub- 

6  paragraph   (C)(ii)   during  the   period 

7  that  the  employee  is  employed  by  the 

8  Council. 

9  (n)       Employer      contribu- 

10  TlON. — The  Council  shall  pay  any  em- 

1 1  ployer  contributions  to  the  retirement 

12  plan  in  which  each  employee  trans- 

13  ferred  to  the  Council  under  subpara- 

14  graph  (C)  is  subject  during  the  period 

15  that  the  employee  is  employed  by  the 

16  Council,  in  accordance  Avith  such  re- 

17  tirement  plan. 

18  (iv)  No  PRIVATE  RIGHT  OF  ACTION'. — 

19  This  subparagraph  does  not  provide  any 

20  employee  with  any  ri^t  of  action  to  re- 

21  quire  tJie  Council  or  any  officer,  employee, 

22  agent,  or  administrator  of  the  Council  to 

23  take  any  action  under  this  subparagraph. 

24  (v)  Priority  of  this  act. — If  any 

25  protection   provided    under   this    subpara- 
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1  graph   conflicts  with   any  protection   pro- 

2  vided  to  transferred  employees  undei-  sec- 

3  tion  3503  of  title  5,  United  States  Code, 

4  the  provisions  of  this  subparagraph  shall 

5  control. 

6  SEC.  214.  BRANCH  CLOSURES. 

7  (a)  Amendment  to  the  Federal  Deposit  Insur- 

8  ANCE  Act. — Section  42  of  the  Federal  Deposit  Insurance 

9  Act  (12  U.S.C.  1831r-l)  is  amended  by  adding  at  the  end 

10  the  following  new  subsection: 

11  "(e)  Definitions. — For  purposes  of  this  section,  the 

12  term 'branch' does  not  include — 

13  "(1)  an  automated  teller  machine; 

14  "(2)  a  branch  acquired  through  merger,  consoli- 

15  dation,  purchase,  assumption  or  other  method  that 

16  is  located  in  a  local  market  area  currently  served  by 

17  another  branch  of  the  acquiring  institution; 

18  "(3)  a  branch  that  is  closed  and  reopened  in 

19  another  location  within  the  same  local  market  area 

20  that  would  continue  to  pro\ade  banking  services  to 

21  substantially  all  of  the  customers  currently  served  by 

22  the  branch  that  is  closed; 

23  "(4)    a   branch    that    is    closed    in    connection 

24  with— 

25  "(A)  an  emergency  acquisition  under — 
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1  "(•)  section  ll(n);  or 

2  "(ii)  subsection  (f)  or  (k)  of  section 

3  13;  or 

4  ^  "(B)  any  assistance  provided  by  the  Cor- 

5  poration  under  section  13(c);  or 

6  "(5)  any  other  branch  closure  the  exemption  of 

7  which  from  the  notice  requirements  of  this  section 

8  would  not  produce  a  result  inconsistent  with   the 

9  purposes  of  this  section,  as  determined,  by  regula- 

10  tion,  by  the  appropriate  Federal  banking  agency.". 

11  (b)  Effective  Date. — The  amendment  made  by 

12  this  section  shall  be  construed  to  have  become  effective 

1 3  on  the  date  of  enactment  of  the  Federal  Deposit  Insurance 

1 4  Corporation  Improvement  Act  of  1 99 1 . 

1 5  SEC.  215.  FOREIGN  BANK& 

16  (a)  Termination  of  Foreign  Branches. — Section 

17  7(e)  of  the  International  Banking  Act  of  1978  (12  U.S.C. 

18  3 105(e))  is  amended— 

19  (1)  by  striking  the  subsection  designation  and 

20  the  subsection  heading; 

21  (2)  by  striking  paragraphs  (1)  through  (6); 

22  (3)   by  redesignating  paragraph   (7)   as   para- 

23  graph  (5);  and 

24  (4)  by  inserting  before  paragraph  (5),  as  redes- 

25  ignated,  the  following: 
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1  "(e)  Termination  of  Poreigx  Bank  Offices  in 

2  THE  United  States. — 

3  "(1)  Recommendation  for  termination  of 

4  foreign  bank  offices  in  the  united  states. — 

5  The  Board  may  transmit  to  the  Comptroller  of  the 

6  Currency  or  to  any  appropriate  State  bank  super- 

7  visor   a   recommendation    that   the    license   of   any 

8  branch,  agency,  or  commercial  bank  lending  com- 

9  pany  subsidiary  of  a  foreign  bank  in  the  United 

10  States  be  terminated  if  the  Board  finds  that — 

11  "(A)  the  foreign  bank  is  not  subject  to 

12  comprehensive   supervision  or  regulation  on   a 

13  consoUdated  basis  by  the  appropriate  authori- 

14  ties  in  the  home  country  of  the  foreign  bank;  or 

15  "(B)(i)  there  is  reasonable  cause  to  believe 

16  that  such  foreign  bank,  or  any  affiliate  of  such 

17  foreign  bank,  has  committed  a  violation  of  law 

18  or  engaged  in  an  unsafe  or  unsound  banking 

19  practice  in  the  United  States;  and 

20  "(ii)  as  a  result  of  such  violation  or  prac- 

21  tice,   the  continued  operation   of  the  branch, 

22  agency,  or  commercial  lending  company  subsidi- 

23  ary  of  the  foreign  bank  in  the  United  States 

24  would  not  be  consistent  with  the  public  interest 

25  or  with  the  purposes  of  this  Act,   the  Bank 

•8  650  IS 
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1  Holding  Company  Act  of  1956,  or  the  Federal 

2  Deposit  Insurance  Act. 

3  "(2)  Notice  and  hearing. — 

4  "(A)  In  general. — The  Board  shall  pro- 

5  vide  notice  and  opportunity  for  a  hearing  to  a 

6  foreign  bank  before  transmitting  to  the  Comp- 

7  troUer  of  the  Currency  or  to  any  appropriate 

8  State   bank   supervisor  a   recommendation  de- 

9  scribed  in  paragraph  (1). 

10  "(B)  Discretion  to  deny  hearing. — 

11  The    Board    may   transmit   a   recommendation 

12  under  subparagraph  (A)  without  providing  for 

13  an  opportunity  for  a  hearing  if  the  Board  deter- 

14  mines  that  expeditious  action  is  necessary  in 

15  order  to  protect  the  public  interest. 

16  "(3)  Compliance  with  state  and  federal 

17  LAW. — ^Any  foreign  bank  that  is  required  to  termi- 

18  nate  activities  conducted  at  offices  of  subsidiaries  in 

19  the  United  States  as  a  result  of  a  recommendation 

20  made  under  this  subsection  shall  comply  with  the  re- 

21  quirements  of  applicable  Federal  and  State  law  with 

22  respect  to  procedures  for  the  closure  or  dissolution 

23  of  such  offices  or  subsidiaries. 

24  "(4)  Enforcement  op  orders. — 
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1  "(A)    In   general. — The   Comptroller   of 

2  the  Currency  or  the  appropriate  State  bank  su- 

3  pervisor  may  invoke  the  aid  of  the  district  court 

4  of  the  United  States  \vithin  the  jurisdiction  in 

5  which  the  office  or  subsidiary  is  located  in  case 

6  of  contumacy  of  any  office  or  subsidiary  of  the 

7  foreign  bank  against  which — 

8  "(i)  the  Comptroller  of  the  Currency 

9  has  issued  an  order  under  section  4(i);  or 

10  "(ii)  any  appropriate  State  bank  su- 

11  pervisor  has  issued — 

12  "(I)   an  order  in  response  to  a 

13  recommendation  under  paragraph  (1); 

14  or 

15  "(II)  a  refusal  by  such  office  or 

16  subsidiary  to  comply  with  such  order. 

17  "(B)  Court  order. — ^Any  court  referred 

18  to  in  subparagraph  (A)  may  issue  an  order  re- 

19  quiring  compliance  with  an  order  issued  under 

20  paragraph  (1).". 

21  (b)  Elimination  of  Duplicate  Examinations  of 

22  Foreign  Banks. — Section  7(c)(1)  of  the  International 

23  Banking  Act  of  1978  (12  U.S.C.  3105(c)(1))  is  amended 

24  by  striking  subparagraphs  (B),  (C),  and  (D)  and  inserting 

25  the  following: 

S  650  IS   6 ' 
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1  "(B)    Reliance    on    primary    super- 

2  visor. — In  order  to  avoid  unnecessary  dupliea- 

3  tion  and  cost,  the  Board  shall,  to  the  maximum 

4  extent  practicable,  rely  upon  the  reports  of  ex- 

5  aminations    made   by   the   Comptroller   of  the 

6  Currency,  the  Federal  Deposit  Insurance  Cor- 

7  poration,  or  the  appropriate  State  bank  super- 

8  visor   in   achieving  the   purposes   of  this   sub- 

9  section. 

10  "(C)       On-site       examination. — Each 

11  branch  or  agency  of  a  foreign  bank  shall  be 

12  subject   to    on-site    examination    on   the    same 

13  schedule  that  a  comparable  national  or  State 

14  nonmember  bank  would   be   examined   by  the 

1 5  Comptroller  of  the  Currency  or  the  Federal  De- 

16  posit  Insurance  Corporation. 

17  "(D)  Cost  of  examinations. — The  cost 

18  of  any  examination  undertaken  under  subpara- 

19  graph   (A)   shall  be  assessed  against  and  col- 

20  lected   from   the   foreign   bank   or  the   foreign 

21  company  that  controls  the  foreign  bank,  as  ap- 

22  plicable,  but  only  to  the  same  extent  that  fees 

23  are  collected  by  the  Board  for  examination  of 

24  any  State  member  insured  bank.". 
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1  (c)  Streamlining  Review  of  Foreign  Bank  Ap- 

2  PLICATIONS  BY  THE  BOARD. — Section  7(d)  of  the  Inter- 

3  national  Banking  Act  of  1978  (12  U.S.C.  3105(d))  is 

4  amended — 

5  (1)  by  striking  paragraphs  (1)  and  (2)  and  in- 

6  selling  the  following: 

7  "(1)  Prior  review  required. — 

8  "(A)    In   GENERAL. — Before   any   foreign 

9  bank  application  to  establish  a  branch  or  an 

10  agency,  or  acquire  ownership  or  control  of  a 

11  commercial  lending  company  may  be  approved 

12  by  any  appropiiate  State  bank  supervisor  or  the 

13  Comptroller  of  the  Currency,  the   application 

14  shall  be  submitted  for  review  to  the  Board  for 

15  a  period  of  not  more  than  60  days. 

16  "(B)  Purpose. — The  purpose  of  the  re- 

17  view  conducted  under  subparagraph  (A)  shall 

18  be  to  determine  whether  approval  of  any  appli- 

19  cation  would  place  at  risk  the  safe  and  sound 

20  operation  of  the  United  States  banking  system. 

21  "(2)  Authority  of  the  board. — Based  on 

22  the  determination  described  in  paragraph  (1),  the 

23  Board  may — 

24  "(A)  deny  the  application; 
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1  "(B)  extend  for  60  days  the  period  for  re- 

2  view  of  any  application,  after  providing  notice 

3  of  and  the  reasons  for  the  extension  to  the  ap- 

4  pHcant  and  any  appropriate  State  bank  super- 

5  visor  or  the  Comptroller  of  the  Currency;  or 

6  "(C)  approve  the  application,  either  by  af- 

7  firmative  action  or  by  taking  no  action  during 

8  the  60-day  period  described  in  paragraph  (1)."; 

9  and 

10  (2)  in  paragraph  (3) — 

11  (A)    by   redesignating   subparagraphs    (A) 

12  through  (D)  as  subparagraphs  (C)  through  (F); 

13  and 

14  (B)  by  striking  "In"  and  all  that  follows 

15  through  "account — "  and  inserting  the  follow- 

16  ing:  "In  making  any  determination  under  para- 

17  graph  (1),  the  Board  may  consider — 

18  "(A)  whether  the  foreign  bank  engages  di- 

19  rectly  in  the  business  of  banking  outside  of  the 

20  United  States  and  is  subject  to  comprehensive 

21  super\-ision    or    regulation    on    a    consolidated 

22  basis  by  the  appropriate  authorities  in  the  home 

23  countiy  of  the  foreign  bank; 
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1  "(B)   whetlier  the  foreign   bank  has  fur- 

2  nished  to  the  Board  the  information  it  needs  to 

3  adequately  assess  the  appHcation;". 

4  Subtitle    B — Eliminating    Unneces- 

5  sary  Costs  and  Paperwork  Bur- 
6  dens 

7  SEC.  221.  SMALL  BANE  EXAMINATION  CYCLE. 

8  (a)  Time  Period  Discretion. — Section  10(d)(4)  of 

9  the  Federal  Deposit  Insurance  Act  (12  U.S.C.  1820(d)(4)) 

10  is  amended — 

11  (1)    in   the   section   heading,   by  striking   "18- 

12  MONTH  RULE"  and  inserting  "24-MONTH  RULE"; 

13  and 

14  (2)    in    the    first    sentence,    by    striking    "IS- 

IS month"  and  inserting  "24-month". 

16  (b)  Small  Bank  Size  Discretion. — Section  10(d) 

17  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C.  1820(d)) 

18  is  amended — 

19  (1)  by  redesignating  the  second  paragraph  des- 

20  ignated  as  paragraph  (8)  as  paragraph  (9);  and 

21  (2)  in  paragraph  (9),  as  redesignated,  by  strik- 

22  ing  "$175,000,000"  and  inserting  "$250,000,000". 

23  SEC.  222.  REIMBURSEMENT  FOR  CORPORATE  RECORDS. 

24  Section  1115(a)  of  the  Right  to  Financial  Privacy  Act 

25  of  1978  (12  U.S.C.  3415)  is  amended  by  inserting  "(in- 
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1  eluding  any  corporate  customer)"  after  "pertaining  to  a 

2  customer". 

3  SEC.  223.  REQUIRED  REGULATORY  REVIEW  OF  REGULA- 

4  TIONS. 

5  (a)  In  General. — Not  less  frequently  than  once 

6  every  10  years,  the  Council  and  each  appropriate  Federal 

7  banking  agency  represented  on  the  Council  shall  conduct 

8  a  review  of  all  regulations  promulgated  by  the  Council  or 

9  by  any  such  appropriate  Federal  banking  agency,  respec- 

10  tively,  in  order  to  identify  outdated  or  otherwise  unneces- 

1 1  sary  regulator}-  requirements  imposed  upon  insured  depos- 

12  itory  institutions. 

13  (b)  Process. — In  conducting  the  review  under  sub- 

14  section  (a),  the  Council  or  the  appropriate  Federal  bank- 

15  ing  agency  shall — 

16  (1)  categorize  the  regulations  by  type  (such  as 

17  consumer  regulations,  safety  and  soundness  regula- 

18  '       tions,  or  such  other  designations  as  determined  by 

19  the  Council);  and 

20  (2)  at  regular  intervals,  provide  notice  and  so- 

21  licit  public  comment  on  a  particular  category  or  cat- 

22  egories  of  regulations,  requesting  commentators  to 

23  identify  areas  of  the  regulations  that  are  outdated, 

24  unnecessary^,  or  unduly  burdensome. 
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1  (c)  Complete  Remew. — The  Coiiiieil  or  the  appro- 

2  priate  Federal  banking  agency  sliall  ensure  that  the  notice 

3  and  comment  period  described  in  subsection  (b)(2)  is  con- 

4  ducted  ̂ \^th  respect  to  all  regulations  described  in  sub- 

5  section  (a)  not  less  frequently  than  once  every  10  years. 

6  (d)  Regulatory  Response. — The  Council  or  the 

7  appropriate  Federal  banking  agency  shall — 

8  (1)  publish  in  the  Federal  Register  a  summary 

9  of  the  comments  received  under  this  section,  identi- 

10  fying  significant  issues  raised  and  providing  com- 

1 1  ment  on  such  issues;  and 

12  (2)  eliminate  unnecessary  regulations  to  the  ex- 

13  tent  that  such  action  is  appropriate. 

14  (e)  Report  to  Congress. — Not  later  than  30  days 

15  after  carrjing  out  subsection  (d)(1),  the  Council  shall  pro- 

16  vide  to  the  Congress  a  report,  which  shall  include — 

17  (1)  a  summary'  of  any  significant  issues  raised 

18  by  public  comments  received  by  the  Council  and  the 

1 9  appropriate  Federal  banking  agencies  under  this  sec- 

20  tion  and  the  relative  merits  of  such  issues;  and 

21  (2)  an  analysis  of  whether  the  appropriate  Fed- 

22  eral  banking  agency  involved  is  able  to  address  the 

23  regulatory  burdens  associated  with  such  issues  by 

24  regulation,  or  whether  such  burdens  must  be  ad- 

25  dressed  by  legislative  action. 
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1  Subtitle    C — Eliminating    Unneces- 
2  sary  Reporting  Requirements 
3  SEC.    231.    PROHmrnON    ON    ADDmONAL    REPOimNG 

4  UNDER  COMMUNITY  REINVESTMENT  ACT  OF 

5  1977. 

6  Section  806  of  the  Community  Reinvestment  Act  of 

7  1977  (12  U.S.C.  2905)  is  amended  to  read  as  follows: 

8  "SEC.  806.  REGULATIONS. 

9  "(a)  Ix  General. — Each  appropriate  Federal  finan- 

10  cial  supenisory  agency  shall  promulgate  such  regulations 

11  as  may  be  necessary  to  carry  out  this  title. 

12  "(b)  No  Additional  Recordkeeping  Require- 

13  MENTS.^ — The  regulations  promulgated  under  subsection 

14  (a)  and  any  accompanying  p)olicy  statements,  commentary, 

15  examiner  guidances,  or  other  supervisory  material  shall 

16  not  impose  any  recordkeeping  requirements  on  financial 

17  institutions  that  do  not  have  the  effect  of  eliminating, 

18  streamlining,  or  reducing  regulatory  burdens  upon  such 

19  institutions. 

20  "(c)  Loan  Data. — No  loan  data  may  be  required  to 

21  be  collected  and  reported  by  a  financial  institution  and  no 

22  such  data  may  be  made  public  by  any  Federal  financial 

23  supervisory  agency  under  this  title.". 

20-734    95-19 
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1  SEC.   232.   EXEMPTION   FROM   COMMUNITY   SUPPORT   RE- 

2  QUIREMENTS  OF  THE  FEDERAL  HOME  LOAN 

3  BANK  ACT  FOR  INSTITUTIONS  MEETING  CER- 

4  TAIN  CRITERIA. 

5  Section  10(g)  of  the  Federal  Home  Loan  Bank  Act 

6  (12  U.S.C.  1430(g))  is  amended  by  adding  at  the  end  the 

7  following  new  paragraph: 

8  "(3)  Members  excluded. — 

9  "(A)  Ix  GENERAL. — No  rule  or  regulation 

10  promulgated  under  this  subsection  that  estab- 

11  lishes   community   support   requirements    shall 

12  apply  to  a  member  if  such  member — 

13  "(i)  is  a  regulated  financial  institution 

14  (as  such  term  is  defined  in  section  803  of 

15  the     Community     Reinvestment     Act     of 

16  1977);  and 

17  "(ii)(I)  has  not  received  a  composite 

18  rating  of  'needs  to  improve'  or  'substantial 

19  noncompliance'  fix)m  the  primary  regulator 

20  of  the  member  as  of  the  most  recent  exam- 

21  ination  of  the  member  under  the  Commu- 

22  nity  Reinvestment  Act  of  1977;  or 

23  "(11)  has  been  in  operation  for  less 

24  than  2  years  and  has  not  received  a  rating 

25  from  the  primary  regulator  of  the  member 
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1  under  the  Community  Reinvestment  Act  of 

2  1977. 

3  "(B)  Additional  requirements. — If  a 

4  member    does    not    qualify   for    an    exemption 

5  under   subparagraph    (A),    the    record    of   the 

6  member   of  lending  to   first-time  homebuyers 

7  shall  be  taken  into  account  in  determining  com- 

8  pliance  with  the  rules  and  regulations  described 

9  in  subparagraph  (A).". 

10  SEC.  233.  RECORDC^G  REQUIREMENTS. 

11  Section   5325   of  title  31,   United   States  Code,   is 

12  amended — 

13  (1)  in  subsection  (a) — 

14  (A)  by  striking  "unless — "  and  all  that  fol- 

15  lows  through  the  end  of  paragraph  (1)  and  in- 

16  serting  "unless  the  individual  has  a  transaction 

17  account  with  such  financial  institution  and  the 

18  financial  institution  verifies  that  fact  through  a 

19  signature  card  or  other  information  maintained 

20  by  such  institution  in  connection  with  the  ac- 

21  count  of  such  individual.";  and 

22  (B)  by  striking  paragraph  (2);  and 

23  (2)  in  subsection  (b),  by  striking  "paragraph 

24  (1)  or  (2)". 
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1  SEC.  234.  IDENTIFICATION  OF  NONBANK  FINANCIAL  INSTI- 

2  TUTION  CUSTOMERS. 

3  (a)  In  General.— Section  5327  of  title  31,  United 

4  States  Code,  is  repealed. 

5  (b)  Technical  and  Conforming  Amendment. — 

6  Section  5321(a)(7)  of  title  31,  United  States  Code,  is  re- 

7  pealed. 

8  SEC.  236.  REPEAL  OF  COMMERCIAL  LOAN  REPORTING  RE- 

9  QUntEMENTS. 

10  The  following  sections  of  the  Federal  Deposit  Insur- 

1 1  ance  Corporation  Improvement  Act  of  1991  are  repealed: 

12  (1)  Section  122  (12  U.S.C.  1817  note). 

13  (2)  Section  477  (12  U.S.C.  251). 

14  SEC.   236.   INCREASE   IN   HOME   MORTGAGE   DISCLOSURE 

1 5  ACT;  DISCLOSURE  EXEMPTION. 

16  (a)  In  General.— Section  309  of  the  Home  Mort- 

17  gage  Disclosure  Act  of  1975  (12  U.S.C.  2808)  is  amend- 

18  ed— 

19  (1)     in     the     second     sentence,     by     striking 

20  "$10,000,000"  and  inserting  "$50,000,000";  and 

21  (2)  by  adding  at  the  end  the  following:  "The 

22  Board  may  also  exempt  from  the  provisions  of  this 

23  title  any  institution  described  in  section  303(2)(A) 

24  that  has  total  assets  of  not  less  than  $50,000,000  as 

25  of  the  last  complete  fiscal  year  of  the  institution,  if 

26  the  burden  on  the  institution  of  complying  with  this 
•S  «50  IS 



573 

92 

1  title  outweiglis  the  usefulness  of  the  information  re- 

J.  quired  to  be  disclosed.". 

3  (b)  OppoRTUNiTi'  To  Reduce  Compliance  Bur- 

4  DEN. — Section  304  of  the  Home  Mortgage  Disclosure  Act 

5  of  1975  (12  U.S.C.  2803)  is  amended  by  adding  at  the 

6  end  the  following  nev;  subsection: 

7  "(m)  Opportunity  To  Reduce  Compliance  Bur- 

8  den. — 

9  "(1)  In  general. — 

10  "(A)  Satisfaction  op  public  availabil- 

11  ITY   requirements. — ^A  depository  institution 

12  shall  be  deemed  to  have  satisfied  the  public 

13  availability  requirements  of  subsection  (a)  if  the 

14  institution   compiles   the   information    required 

15  under  that  subsection  at  the  home  office  of  the 

16  institution  and  provides  notice  at  the  branch  lo- 

17  cations  sp>ecif)ed  in  subsectior  'a)  that  such  in- 

18  formation  is  available  from  the  home  office  of 

19  the  institution  upon  written  request. 

20  '  "(B)  Provision  of  information  upon 

21  request. — Not  lat^r  than  15  days  after  the  re- 

22  ceipt  of  the  \\Titten  request  for  any  information 

23  required  to  be  compiled  under  subsection  (a), 

24  the  home  office  of  the  depository  institution  re- 

25  ceiving  the  request  shall  provide  the  information 
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1  '  pertinent  to  the  location  of  the  branch  in  ques- 

2  tioii  to  the  person  requesting  the  information. 

3  "(2)   Form   of   inforalation. — ^In  complying 

4  with  paragraph  (1),  a  depository  institution  shall,  in 

5  the  sole  discretion  of  the  institution,  provide  the  per- 

6  son  requesting  such  information  with — 

7  "(A)  a  paper  copy  of  the  information  re- 

8  quested;  or 

9  "(B)  if  acceptable  to  the  person,  the  infor- 

10  mation  through  a  form  of  electronic  medium, 

11  such  as  a  computer  disk.". 

12  SEC.  237.  ELIMINATION  OF  STOCK  LOAN  REPORTING  R£- 

13  QUIREMENT. 

14  Section  7(j)  of  the  Federal  Deposit  Insurance  Act  (12 

15  U.S.C.  1817(j))  is  amended— 

16  (1)  by  striking  paragraphs  (9)  and  (10); 

17  (2)  by  redesignating  paragraphs  (11)  through 

18  (18)  as  paragraphs  (9)  through  (16),  respectively; 

19  and 

20  (3)  in  paragraph  (9),  as  redesignated,  by  strik- 

21  ing  "or  (9)". 
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1  Subtitle  D— Regulatory 
2  Micromanagement 
3  SEC.  241.  NATIONAL  BANK  DIRECTORS. 

4  Section  5146  of  the  Revised  Statutes  (12  U.S.C.  72) 

5  is  amended  in  the  first  sentence,  by  striking  "except"  and 

6  all  that  follows  through  the  end  of  the  sentence  and  insert- 

7  ing  the  following:  "except  that  the  Comptroller  ma}',  in 

8  the  discretion  of  the  Comptroller,  waive  the  requirement 

9  of  citizenship  (in  the  case  of  not  more  than  a  minority 

10  of  the  total  number  of  directors)  and  the  requirement  of 

11  residency.". 
1 2  SEC.  242.  PAPERWORK  REDUCTION  REVIEW. 

13  Not  later  than  180  days  after  the  date  of  enactment 

14  of  this  Act,  each  appropriate  Federal  banking  agency  and 

15  the  National  Credit  Union  Administration  Board,  in  con- 

16  sultation   with    injured   depository   institutions,    insured 

17  credit  unions,  and  other  interested  parties,  shall — 

18  (1)  re\'iew  the  extent  to  which  existing  regula- 

19  tions  require  in.sured  depository  institutions  and  in- 

20  sured  credit  unions  to  produce  unnecessary  internal 

21  \vritten  policies:  and 

22  (2)  eliminate  such  requirements,  where  appro- 

23  priate. 
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1  SEC.  243.  STATE  BANK  REPRESENTATION  ON  BOARD  OF  DI- 

2  RECTORS  OF  THE  FDIC. 

3  (a)  In  General. — Section  2(a)(1)  of  the  Federal 

4  Deposit  Insurance  Act  (12  U.S.C.  1812(a)(1))  is  amend- 

5  ed— 

6  (1)  by  striking  "5  members"  and  inserting  "6 

7  members"; 

8  (2)  in  subparagraph  (B),  by  striking  "and"  at 

9  the  end; 

10  (3)  in  subparagraph  (C),  by  striking  the  period 

11  at  the  end  and  inserting  ";  and";  and 

12  (4)  by  adding  at  the  end  the  following  new  sub- 

13  paragraph: 

14  "(D)  1  of  whom  shall  be  appointed  by  the 

15  President,  by  and  with  the  advice  and  consent 

16  of  the  Senate,  from  among  individuals  serving 

17  as  State  bank  commissioners  or  supervisors  (or 

18  the  functional  equivalent  thereof)  as  of  the  date 

19  on  which  the  appointment  is  made  ". 

20  (b)  Chairperson  and  Vice  Chairperson. — See- 

21  tion  2(b)  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 

22  1812(b))  is  amended— 

23  (1)   in  paragraph   (1),   by  striking  "appointed 

24  members"  and  inserting  "members  appointed  pursu- 

25  ant  to  subsection  (a)(1)(C)";  and 
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1  (2)   in  paragraph   (2),  by  striking  "appointed 

2  members"  and  inserting  "members  appointed  pursu- 

3  ant  to  subsection  (a)(1)(C)". 

4  (c)  Terms. — Section  2(c)(1)  of  the  Federal  Deposit 

5  Insurance  Act  (12  U.S.C.  1812(c)(1))  is  amended— 

6  (1)  by  striking  "Each  appointed  member"  and 

7  inserting  the  following: 

8  "(A)    In    general. — Each    member    ap- 

9  pointed  pursuant  to  subsection  (a)(1)(C)";  and 

10  (2)  by  adding  at  the  end  the  following: 

1 1  "(B)  State  bani^  representatives. — 

12  "(i)    In    general. — ^Except   as   pro- 

13  vided  in  clause  (ii),  each  member  appointed 

14  pursuant  to  subsection  (a)(1)(D)  shall  be 

15  appointed  for  a  single  term  of  2  years. 

16  "(ii)  Exception. — If  a  member  ap- 

17  pointed  pursuant  to  subsection  (a)(1)(D) 

18  ceases  to  be  a  State  banking  commissioner 

19  or    supervisor    (or    functional    equivalent 

20  thereof)  on  a  date  prior  to  the  expiration 

21  of  the  2-year  period  described  in  clause  (i), 

22  such  member's  membership  on  the  Board 

23  of  Directors  shall  terminate  on  that  date.". 

24  (d)  Vacancies.— Section  2(d)(1)  of  the  Federal  De- 

25  posit  Insurance  Act  (12  U.S.C.  1812(d)(1))  is  amended— 
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1  (1)  by  strikii^  "Any  vacancy"  and  inserting  the 

2  following: 

3  "(A)  In  general. — Subject  to  the  restrie- 

4  tions  contained  in  subparagraph  (B),  any  va- 

5  cancy';  and 

6  (2)  by  adding  at  the  end  the  following  new  sub- 

7  paragraph: 

8  "(B)  Restrictions. — 

9  "(i)  Same  individual. — In  filling  a 

10  vacancy  on  the  Board  of  Directors  pursu- 

11  ant  to  subsection  (a)(1)(D),  the  President 

12  may  not  appoint  an   individual  who   has 

13  previously   served    as    a    member   of   the 

14  Board  of  Directors  pursuant  to  subsection 

15  (a)(1)(D). 

16  "(ii) .  Same  state. — ^In  filling  a  va- 

17  cancy  on  the  Board  of  Directors  pursuant 

18  to    subsection    (a)(1)(D)    (other    than    a 

19  vacancy      occurring      under      subsection 

20  (c)(l)(B)(ii)),  the  President  may  not  ap- 

21  point  an  individual  who  is  serving  as  the 

22  State  bank  commissioner  or  supervisor  (or 

23  functional  equivalent  thereof)  of  the  same 

24  State  as  the  member  most  recently  ap- 

25  pointed  pursuant  to  subsection  (a)(1)(D).". 
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1  (e)    NONCOMPENSATION;   TRAVEL  EXPENSES. — Sec- 

2  tion  2  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 

3  1812)  is  amended  by  adding  at  the  end  the  following  new 

4  subsection: 

5  "(g)  Personnel  Matters  Relating  to  State 

6  Bank  Representatives. — Members  of  the  Board  of  Di- 

7  rectors  appointed  pursuant  to  subsection  (a)(1)(D) — 

8  "(1)  shall  serve  without  compensation;  and 

9  "(2)  shall  be  allowed  travel  expenses,  including 

10  per  diem  in  lieu  of  subsistence,  at  rates  authorized 

11  for  employees  of  agencies  under  subchapter  I  of 

12  chapter  57   of  title  5,  United  States  Code,  while 

13  away  frx)m  their  homes  or  regular  places  of  business 

14  in  the  j)erformance  of  services  for  the  Board  of  Di- 

15  rectors.". 

16  TITLE  in— REGULATORY  IMPACT 

17  ON    COST    OF    CREDIT    AND 

18  CREDIT  AVAILABILITY 

19  Subtitle   A — ^Lowering   Compliance 
20  Costs  To  Promote  Credit  Avail- 

21  ability 

22  SEC.  301.  audit  COSTS. 

23  (a)  In  General.— 

24  (1)  Auditor  attestations. — Section  36  of 

25  the    Federal    Deposit    Insurance    Act    (12    U.S.C. 
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1  1831m)  is  amended  by  striking  subsection  (e)  and 

2  inserting  the  following: 

3  "(e)  [Resented.]". 

4  (2)  Independent  audit  committees. — Sec- 

5  tion  36(g)(1)  of  the  Federal  Deposit  Insurance  Act 

6  (12  U.S.C.  1831m(g)(l))  is  amended— 

7  (A)  in  snbparagr£4)h  (A),  by  striking  "en- 

8  tirely"  and  inserting  "the  mjyority  of  which  is"; 

9  and 

10  (B)  by  adding  at  the  end  the  following  new 

1 1  subparagraph: 

12  "(D)  ElXEMPTION  AUTHORITY. — 

13  "(i)  In  general. — Each  appropriate 

14  Federal  banking  agency  shall,  by  regula- 

15  tion,  exempt  from  the  requirements  of  this 

16  subsection  each  insured  depository  institu- 

17  tion  that  has,  in  the  determination  of  the 

18  agency,  encoimtered  hardships  in  retaining 

19  competent  directors  on  the  internal  audit 

20  oonmiittee  of  the  institution  as  a  result  of 

21  this  subsection. 

22  "(ii)  Factors  considered. — In  de- 

23  termining  whether  to  exempt  an  insured 

24  depositor}"    institution    under    clause    (i), 

25  each  appropriate  Federal  banking  agency 



581 

100 

1  shall  take  into  consideration  such  factors 

2  as  the  size  of  the  institution  and  the  avail- 

3  ability  of  competent  outside  directors  ftx>m 

4  the  community  of  the  institution.". 

5  (3)  Public  availability. — Section  36(a)(3)  of 

6  the    Federal    Deposit    Insurance    Act    (12    U.S.C. 

7  1831m(a)(3))  is  amended  by  adding  at  the  end  the 

8  following:  "Notwithstanding  the  preceding  sentence, 

9  the  Corporation  and  the  appropriate  Federal  bank- 

10  ing  agencies  may  designate  certain  information  as 

11  privileged  and  confidential  and  not  available  to  the 

12  public". 

13  SEC.  302.  INCENTIVES  FOR  SELF-TESTING. 

14  (a)    Equal    Credit    Opportunity. — The    Equal 

15  Credit  Opportunity  Act   (15   U.S.C.    1691   et   seq.)    is 

16  amended — 

17  (1)  by  inserting  after  section  704  the  following 

18  new  section: 

19  '^EC.  704A.  ENCOURAGEMENT  OF  CREDITORS  TO  SELF- 

20  TEST  FOR  EQUAL  CREDIT  OPPORTUNITY  ACT 

21  COMPLIANCE. 

22  "If  a  creditor  conducts,  or  authorizes  an  independent 

23  third  party  to  conduct,  a  test  or  review  of  the  lending  oper- 

24  ations  of  the  creditor  or  any  part  of  the  lending  operations 

25  of  the  creditor  in  order  to  determine  the  level  or  effective- 
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1  ness  of  eomplianoe  with  this  title  by  the  creditor,  any  re- 

2  port  or  results  of  such  a  test  or  review  may  not  be  re- 

3  viewed,  obtained,  examined,  or  otherwise  acquired  or  used 

4  by  any  department  or  agency  auUiorized  to  enforce  this 

5  title."; 

6  (2)  in  section  706(g),  by  adding  at  the  end  the 

7  following:  "An  agencj'  may  refer  a  matter  to  the  At- 

8  tomey  General  under  this  subsection  if  the  creditor 

9  has  alreatfy  identified  the  matter  as  a  possible  viola- 

10  tion  of  this  title  as  the  result  of  internal  review,  self- 

1 1  testing,  compliance  review,  or  other  audit  or  review 

12  procedure  instituted  by  the  creditor  to  determine 

13  compUance  wilii  this  title.  Nothing  in  this  subsection 

14  shall  Umit  the  authority  of  the  agency  to  enforce  this 

15  title  under  any  otiier  provision  of  law.";  and 

16  (3)  in  section  706(k)— 

17  (A)   by  redesignating  subparagraphs    (1) 

18  through  (3)  as  subparagraphs  (A)  throu^  (vj), 

19  respectively,  and  indenting  appropriately; 

20  (B)  by  striking  "Whenever"  and  inserting 

21  the  following: 

22  "(1)  In  general. — Whenever";  and 

23  (C)  by  adding  at  tiie  end  the  following  new 

24  paragrai^ 
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1  "(2)  Limitation. — ^An  agency  referred  to  in 

2  paragraph  (1),  (2),  or  (3)  of  section  704(a)  may  no- 

3  tify  the  Secretary  of  Housing  and  Urban  Develop- 

4  ment  or  the  applicant  of  a  violation  of  this  title  or 

5  of  the  Fair  Housing  Act  if  the  creditor  has  already 

6  identified  the  matter  as  a  possible  violation  of  either 

7  this  title  or  the  Fair  Housing  Act  as  a  result  of  in- 

8  temal    review,    self-testing,    compliance    review,    or 

9  other  audii  or  review  procedure  instituted  by  the 

10  creditor   to   determine   compUance  with   this   title. 

11  Nothing  in  this  subsection  shall  hmit  the  authority 

12  of  the  agency  to  enforce  this  title  under  any  other 

13  provision  of  law.". 

14  (b)   Fair  Housing.— The  Fan-  Housing  Act  (42 

15  U.S.C.  3601  et  seq.)  is  amended  by  inserting  after  section 

16  814  the  following  new  section:  '  : 

17  'nSEC.  814A.   ENCOURAGEMENT   TO   SELF-TEST  FOR  FAIR 

18  HOUSING  ACT  COMPLIANCE. 

19  "If  any  person  conducts,  or  authorizes  an  independ- 

20  ent  third  party  to  conduct,  a  test  or  review  of  the  residen- 

21  tial  real  estate  or  real  estate-related  activities  of  the  per- 

22  son,  or  any  pan  thereof,  in  order  to  determine  the  level 

23  or  effectiveness  of  compliance  with  this  Act  by  that  person, 

24  any  report  or  results  of  such  a  test  or  review  may  not 

25  be  reviewed,  obtained,  examined,  or  otherwise  acquired  or 
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1  used  by  any  department  or  agency  authorized  to  enforce 

2  this  Act.". 

3  SEC.  303.  EXEMPTION  FOR  SAVINGS  INSTITUTIONS  SERV- 

4  ING  BOLITART  PERSONNEL. 

5  Section   10(m)(3)(F)   of  the  Home  Owners'   Loan 

6  Act  (12  U.S.C.  1467a(m)(3)(F))  is  amended  to  read  as 

7  follows: 

8  "(F)  Exemption  for  specialized  sav- 

9  INGS    ASSOCIATIONS    SERVING    CERTAIN    MILI- 

10  TARY  PERSONNEL. — Subparagraph  (A)  does  not 

11  Apply  to  a  savings  association  subsidiary  of  a 

12  savings  and  loan  holding  company  if  not  less 

13  than  90  percent  of  the  customers  of  the  savings 

14  and  loan  holding  company  and  the  subsidiaries 

15  and  afBhates  of  such  company  are  active  or 

16  former  officers  in  the  United  States  military 

17  services    or    the    widows,    widowers,    divorced 

18  ^)ouses,  or  current  or  former  dependents  of 

19  such  officers.". 

20  SEC.  304.  QUALIFIED  lURIFT  INVESTMENT  AMENDMENTS. 

21  (a)  Credit  Cards. — Section  5(b)  of  the  Home  Own- 

22  ers'  Loan  Act  (12  U.S.C.  1464(b))  is  amended— 

23  (1)  by  striking  {>aragraph  (4);  and 

24  (2)  by  redesignating  paragraph  (5)  as  para- 

25  graph  (4). 
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1  (b)  Loans  or  Investments  Without  Percentage 

2  OP  Assets  Limitation. — Section  5(c)(1)  of  the  Home 

3  Owners'  Loan  Act  (12  U.S.C.  1464(c)(1))  is  amended  by 

4  adding  at  the  end  the  following  new  subparagraphs: 

5  "(T)  Credit  card  loans. — Loans  made 

6  through  credit  cards  or  credit  card  accounts. 

7  "(U)    Education    loans. — Loans    made 

8  for  the  payment  of  educational  expenses.". 

9  (c)    Commercial    and    Other    Loans. — Section 

10  5(c)(2)(A)  of  the  Home  Owners'  Loan  Act  (12  U.S.C. 

1 1  1464(e)(2)(A))  is  amended  by  adding  at  the  end  the  fol- 

12  lowing:  "No  loan  may  be  made  under  this  subparagraph 

13  in  an  amount  that  exceeds  20  percent  of  the  total  assets 

14  of  the  Federal  savings  association,  and  any  loan  amount 

15  in  excess  of  10  percent  of  the  total  assets  of  the  Federal 

16  savings  association  may  be  invested  only  in  small  business 

17  loans,  as  such  term  is  defined  by  the  Director.". 

18  (d)  Loans  or  Investments  Limited  to  5  Per- 

19  cent  of  Assets. — Section  5(c)(3)  of  the  Home  Owners' 

20  Loan  Act  (12  U.S.C.  1464(c)(3))  is  amended— 

21  (1)  by  striking  subparagraph  (A);  and 

22  (2)  by  redesignating  subparagraphs  (B),  (C), 

23  and  (D)  as  subparagraphs  (A),  (B);  and  (C),  respec- 

24  tively. 
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1  (e)   Qualified  Thrift   Lender  Test. — Section 

2  10(m)(l)  of  the  Home  Owners'  Loan  Act  (12  U.S.C. 

3  1467a(m)(l))  is  amended — 

4  (1)    by    redesignating    subparagraph    (B)    as 

5  clause  (ii); 

6  (2)  in  subparagraph  (A),  by  striking  "(A)  the 

7  savings"  and  inserting  "(B)(i)  the  savings";  and 

8  (3)  by  inserting  after  "if — "  the  following  new 

9  subparagraph: 

10  "(A)  the  savings  association  qualifies  as  a 

11  domestic  building  and  loan  association,  as  such 

12  term  is  defined  in  section  7701(a)(19)  of  the 

13  Internal  Revenue  Code  of  1986;  or". 

14  (f)  Definition. — Section  10(m)(4)  of  the  Home 

15  Owners'  Loan  Act  (12  U.S.C.  1467a(m)(4))  is  amended— 

16  (1)  in  subparagraph  (C) — 

17  (A)  in  clause  (ii),  by  adding  at  the  end  the 

18  following  new  subclause: 

19  "(VII)    Loans    for    educational 

20  purposes,   loans  to  small  businesses, 

21  and  loans  made  through  credit  cards 

22  or  credit  card  accounts."; 

23  (B)  in  clause  (iii),  by  striking  subclause 

24  (VI)  and  inserting  the  following: 
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1  "(VI)  Loans  for  personal,  family, 

2  or   household   puqx)ses    (other   than 

3  loans  for  personal,  family,  or  house- 

4  hold     purposes    covered     by    clause 

5  (ii)(Vn)).";  and 

■6  (2)  by  adding  at  the  end  the  following  new  sub- 

7  paragraphs: 

8  "(D)  Credit  card. — ^The  Director  shall 

9  issue  such  regulations  as  may  be  necessary  to 

10  define  the  term  'credit  card'. 

11  "(E)     SftfALL    BUSINESS. — The    Director 

12  shall  issue  such  regulations  a  may  be  necessar}'^ 

13  to  define  the  term  'small  business'.". 

14  SEC.  S0&  DAYLIGHT  OVERDRAFTS  mCURRED  BY  FEDERAL 

15  HOBIE  LOAN  BANKS. 

16  The  Federal  Reserve  Act  (12  U.S.C.  221  et  seq.)  is 

17  amended  by  inserting  after  section  llA  the  following  new 

18  section: 

19  SEC.  IIB.  DAYLIGHT  OVERDRAFTS  INCURRED  BY  FEDERAL 

20  HOME  LOAN  BANKS. 

21  "Any  policy  or  regulation  adopted  by  the  Board  of 

22  Grovemors  of  the  Federal  Reserve  System  governing  pay- 

23  ment  system  risk  or  intraday  credit  shall — 

24  "(1)  include— 
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1  "(A)  the  establishment  of  net  debit  caps 

2  appropriate  to  the  credit  quality  of  each  Fed- 

3  eral  Home  Loan  Bank;  and 

4  "(B)  the  imposition  of  normal  fees  for  day- 

5  light  overdrafts,  calculated  in  the  same  manner 

6  as  fees  for  other  users;  or 

7  "(2)  exempt  Federal  Home  Loan  Banks  from 

8  such  poUcy  or  regulation.". 

9  SEC.  306.  APPUCATION  FOR  MEMBERSHIP  IN  THE  FED- 

10  ERAL  HOME  LOAN  BANK  SYSTEM. 

11  Section  4(b)  of  the  Federal  Home  Loan  Bank  Act 

12  (12  U.S.C.  1424(b))  is  amended  to  read  as  foUows: 

13  "(b)  Membership  Based  on  Convenience. — 

14  "(1)  Application  process. — An  institution  el- 

15  igible  to  become  a  member  under  this  section  may 

16  become  a  member  by  submitting  an  application  for 

17  membership — 

18  "(A)  to  the  Bank  in  the  district  in  which 

19  the  principal  place  of  business  of  the  institution 

20  is  located;  or 

21  "(B)  if  the  Board  determines  that  such  ac- 

22  tion  is  necessan'  for  the  convenience  of  the  in- 

23  stitution,  to  the  Bank  in  any  district  that  is  ad- 

24  jacent  to  the  district  in  which  the  principal 

25  place  of  business  of  the  institution  is  located. 
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1  "(2)  Approval  op  application. — ^An  applica- 

2  tion  for  membership  submitted  under  this  subsection 

3  shall  be  approved  by  the  Bank  if,  in  the  judgment 

4  of  the  Bank,  the  apphcant  meets  the  criteria  for  eU- 

5  gibihty  contained  in  this  section.". 
6  SEa  307.  AUTHORITY  FOR  FEDERAL  HOME  LOAN  BANKS  TO 

7  SELECT  EXTERNAL  AUDITORS. 

8  Section  ll(j)  of  the  Federal  Home  Loan  Bank  Act 

9  (12  U.S.C.  1431(j))  is  amended— 

10  (1)  by  striking  "(j)  Notwithstanding"  and  in- 

1 1  serting  the  following: 

12  "(j)  Audits. — 

13  "(1)  In  GENERAL. — Notwithstanding";  and 

14  (2)  by  adding  at  the  end  the  following  new 

15  paragraph: 

16  "(2)  Selection  of  external  auditors. — 

17  "(A)   In   GENERAL. — The   Federal   Home 

18  Loan  Banks  shall,  on  an  annual  basis,  contract 

19  for  an  annual  audit  with  a  sin^e  auditor. 

20  "(B)    Role   op   the   board. — ^Notwith- 

21  standing  any  other  provision  of  law,  the  Board 

22  shall  not  participate  in  any  audit  or  audit  con- 

23  tracting  process  under  this  paragraph,  except 

24  that  the  Board  may  estabUsh  requirements  for 

25  audit  contracts  and  accounting  standards  used 
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1  in  connection  with  any  audit  under  this  para- 

2  graph.". 
3  SEC.  308.  LIMITED  PURPOSE  BANK  GROWTH  CAP  RELIEF. 

4  Section  4(f)(3)(B)  of  the  Bank  Holding  Company  Act 

5  of  1956  (12  U.S.C.  1843(f)(3)(B))  is  amended— 

6  (1)  in  clause  (ii),  by  adding  "or"  at  the  end; 

7  (2)  in  clause  (iii),  by  striking  ";  or"  at  the  end 

8  and  inserting  a  period;  and 

9  (3)  by  striking  clause  (iv). 

10  Subtitle  B — ^Disincentives  to  Risk- 

11  Taking 
1 2  SEC.  311.  DUE  PROCESS  PROTECTIONS. 

13  (a)  Attachment  of  Assets. — Section  ll(d)(19)  of 

14  the     Federal     Deposit     Insurance     Act     (12     U.S.C. 

15  1821(d)(19))  is  amended— 

16  (1)  in  subparagraph  (A),  by  striking  "without 

17  regard"  and  all  that  follows  through  "immediate"; 
18  and 

19  (2)  in  subparagraph  (B),  by  striking  "(as  modi- 

20  fied  with  respect  to  such  proceeding  by  subpara- 

21  graph  (A))". 

22  (b)     Cease-and-Desist     Proceedings. — Section 

23  8(b)(6)  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 

24  1818(b)(6))  is  amended— 
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1  (1)  in  subparagraph  (D),  by  striking  "and"  at 

2  the  end; 

3  (2)  in  subparagraph  (E),  by  striking  "and"  at 

4  the  end; 

5  (3)  by  redesignating  subparagraph  (F)  as  sub- 

6  paragraph  (G);  and 

7  (4)  by  inserting  after  subparagraph  (E)  the  fol- 

8  lowing  new  subparagraph: 

9  "(F)  prohibit  such  party  from  withdraw- 

10  ing,  transferring,  removing,  dissipating,  or  dis- 

11  posing  of  any  funds,  assets,  or  other  property 

12  if  injury,  loss,  or  damage  to  such  property  is  ir- 

13  reparable  and  immediate;  and". 

14  (c)  Prejudgment  Attachment. — 

15  (1)  Insured  depository  institutions. — Sec- 

16  tion  8(i)(4)(B)  of  the  Federal  Deposit  Insurance  Act 

17  (12  U.S.C.  1818(i))  is  amended  to  read  as  foUows: 

18  "(B)  Standard.— Rule  65  of  the  Federal 

19  Rules  of  Civil  Procedure  shall  apply  with  re- 

20  spect  to  any  proceeding  under  this  paragraph.". 

21  (2)  Insured  credit  unions. — 

22  (A)  Powers  and  duties  of  board  as 

23  conservator  or  liquidating  agent. — Sec- 

24  tion  207(b)(2)(H)  of  the  Federal  Credit  Union 

25  Act  (12  U.S.C.  1787(b)(2)(H))  is  amended— 
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1  (i)  in  clause  (i),  by  striking  "without 

2  regard"  and  all  that  follows  throu^  "im- 

3  mediate";  and 

4  (ii)    in   clause   (ii),   by  striking  "(as 

5  modified  with  respect  to  such  proceeding 

6  by  clause  (i))". 

7  (B)   Affirmative  action   to   correct 

8  conditions  resulting  from  violations  or 

9  practices. — Section  206(e)(3)  of  the  Federal 

10  Credit  Union  Act  (12  U.S.C.    1786(e)(3))  is 

1 1  amended — 

12  (i)  in  subparagraph  (D),  by  striking 

13  "and"  at  the  end; 

14  (ii)  in  subparagraph  (E),  by  striking. 

15  "and"  at  the  end; 

16  (iii)    by   redesignating    subparagraph 

17  (F)  as  subparagraph  (G);  and 

18  (iv)  by  inserting  after  subparagraph 

19  (E)  the  following  new  subparagraph: 

20  "(F)  refrain  from  withdrawing,  transfer- 

21  ring,  removing,  dissipating,  or  disposing  of  any 

22  frmds,  assets,  or  other  property  if  iiyury,  loss, 

23  or  damage  to  such  property  is  irreparable  and 

24  inmiediate;  and". 
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1  Subtitle  C — ^Miscellaneous 

2  Nonsupervisory  Reforms 
3  SBC.  321.  LIABIUTY  FOR  UNAUTHORIZED  USE  OF  CREDIT 

4  CARDS. 

5  Section   133(a)  of  the  Truth  in  Lending  Act  (15 

6  U.S.C.  1643(a))  is  amended  by  adding  at  the  end  the  fol- 

7  lowing  new  paragraph: 

8  "(3)(A)  Notwithstanding  paragraph  (1),  a  card- 

9  holder  shall  be  liable  for  the  unauthorized  use  of  a 

10  credit  card  if — 

11  "(i)  the  liability  is  in  excess  of  $50;  and 

12  "(ii)  the  cardholder  fails  to  notify  the  card 

13  issuer  of  any  unauthorized  transaction  that  ap- 

14  pears  on  the  statement  of  the  account  of  the 

15  cardholder  in  connection  with  an  extension  of 

16  consumer  credit  prior  to  the  expiration  of  the 

17  60-day  period  beginning  on  the  date  on  which 

18  '  such  statement  is  received  by  the  cardholder. 

19  "(B)   The  liability  described  in  subparagraph 

20  (A)  does  not  apply  if  the  cardholder  demonstrates 

21  that  the  failure  to  notify  the  card  issuer  in  a  timely 

22  manner  of  the  unauthorized  use  was  due  to  extenu- 

23  ating  circumstances  such  as  extended  travel  or  hos- 

24  pitalization,  and  notice  was  provided  at  the  earliest 

25  possible  time  thereafter. 
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1  "(C)   The  liability  described  in  subparagraph 

2  (A)  shall  only  apply  if  the  card  issuer  has  provided 

3  prior  notice  to  the  cardholder  of  such  liability.". 

4  SEC.  322.  UNAUTHORIZED  ELECTRONIC  FUND  TRANSFERS. 

5  Section  909(a)(1)  of  Electronic  Fund  Transfer  Act 

6  (15  U.S.C.  1693g(a)(l))  is  amended  by  inserting  "(or  in 

7  cases  in  which  the  cardholder  has  substantially  contrib- 

8  uted  to  the  unauthorized  electronic  fund  transfer,  includ- 

9  ing  writing  on  or  keeping  with  the  card  or  other  means 

10  of  access  a  personal  identification  or  other  security  code, 

11  $500)"  after  "$50". 
O 
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